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PBEFACE  TO  THE  TfflBD  EDITION. 


As  the  Second  Edition  of  this  book  dates  as  far 
back  as  the  year  1847,  it  will  be  apparent  that 
very  considerable  alterations  in  the  Statute  law, 
and  many  additions  to  the  authorities,  bearing 
upon  the  subjects  treated  of,  have  been  made 
since  the  last  publication  of  the  work.  Thus,  of 
the  long  series  of  important  decisions  upon  the 
difficult  question  of  annexation,  commencing  with 
the  well-known  case  of  Hellawell  v.  Eastwood  in 
1850,  all  are  of  a  date  subsequent  to  that  of  the 
last  edition ;  whilst  of  enactments  immediately 
affecting  the  law  of  fixtures,  it  will  be  sufficient 
to  mention  the  Bills  of  Sale  Acts,  the  Bankruptcy 
Acts  (from  that  of  1849  to  the  one  of  the  late 
Session),  the  Ecclesiastical  Dilapidations  Act, 
1871,  and  in  particular  the  Statutes  of  1851, 
1875,  and  the  present  year,  respecting  the  rights 
of  agricultural  tenants.  It  was  inevitable,  there- 
fore, in  the  preparation  of  a  new  Edition,  that 
a  considerable  portion  of  the  book  should  be  re- 
written, and  that  a  large  amount  of  new  material 
should  be  introduced. 

In  preparing  the  present  Edition  the  Editors 
have  endeavoured  to  bring  a  work  of  some  autho- 
rity into  accordance  with  the  present  state  of  the 
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law ;  but,  consistently  with  this,  to  preserve,  so 
far  as  possible,  the  original  text  and  arrangement 
of  the  book.  The  method  adopted  by  them 
being  similar  to  that  in  the  former  Editions,  will 
be  best  explained  by  the  following  passage  from 
the  preface  by  the  late  Mr.  Joseph  Ferard,  to 
the  Second  Edition : — 

"  In  availing  himself  of  the  modem  decisions, 
'^  the  Editor  has  followed  the  course  adopted  in 
^^  the  first  Edition ;  and  has  stated  each  case  some- 
^'  what  fully  when  discussing  the  rights  of  the 
''  particular  class  of  claimants  to  which  it  more 
^^  particularly  refers.  But  when  any  principle 
^*  recognized  by  the  Court  in  deciding  upon  one 
^^  class  of  cases,  has  been  found  more  or  less 
^^  applicable  to  another  class  also,  he  has  thought 
'^  it  advisable  to  notice  it  briefly  in  the  chapter 
'^  assigned  to  that  other  class.  He  trusts  that 
^*  the  facility  thus  afPorded  to  the  practitioner,  in 
''  investigating  the  claims  more  immediately 
^^  under  his  consideration,  will  be  deemed  a  suffi- 
^'  cient  apology  for  some  little  repetition." 

Some  doubt  was  at  first  felt  as  to  the  advisa- 
bility of  retaining  in  its  original  form  the  sec- 
tion treating  of  trespass,  trover,  &c.  (Part  II. 
Chap.  I.  §  3) ;  but,  although  distinctive  forms  of 
action  have  in  great  measure  lost  the  importance 
which  they  formerly  had,  yet  it  was  felt  that  even 
now  it  is  impossible  to  disregard  the  substantial 
distinctions  between  the  corresponding  remedies 
under  present  procedure. 
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The  subject  of  deodands  has  been  omitted  from 
the  present  Edition^  as  possessing  no  practical  in- 
terest at  the  present  day ;  but  many  of  the  autho- 
rities upon  this  doctrine  haye  been  still  alluded  to 
throughout  the  book,  in  illustration  of  existing 
peculiarities  in  the  different  kinds  of  property 
treated  of  in  the  course  of  the  work. 

The  Editors  trust  that  the  utility  of  the  Sum- 
mary of  Rules  contained  in  Appendices  ( B),  (C), 
and  (D)  has  been  increased  by  the  plan  adopted 
of  giving  in  each  case,  as  far  as  practicable,  a 
direct  reference  to  the  pages  of  the  text  where 
the  authorities  may  be  found.  The  Agricultural 
Holdings  (England)  Act,  1883,  has  been  printed 
at  length  in  Appendix  (F);  and  in  Appendices 
(A),  (E),  and  (G)  will  be  found  matter  which  it 
was  thought  might  be  conveniently  transferred 
from  the  body  of  the  work. 

Several  American  cases  have  been  referred  to 
in  support  of  propositions  for  which  no  direct 
English  authority  could  be  found.  And  it  is 
believed  that  all  decisions  of  any  importance  in 
the  United  Kingdom  have  been  referred  to  in 
this  Edition. 

In  the  Table  of  Cases  references  have  been 
given  to  contemporaneous  reports  not  cited  in  the 
text ;  and  as  great  pains  have  been  taken  in  veri- 
fying the  authorities  referred  to  in  the  former 
Edition,  it  is  hoped  tliat  accuracy  in  this  respect 
has  been  secured. 
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The  Editors  desire  to  express  their  great  obli- 
gation to  their  friend,  Mr.  George  H.  Wallace,  of 
Lincoln's  Inn,  for  having  kindly  undertaken  the 
preparation  of  the  New  Index,  and  for  the  care 
with  which  he  has  executed  that  portion  of  the 
work. 

In  conclusion  the  Editors  trust  that  in  judging 
the  present  Edition  the  profession  will  bear  in 
mind  the  difficulty  of  dealing  with  a  highly  arti- 
ficial and  technical  branch  of  the  law ;  a  difficulty 
increased  in  the  present  instance  by  the  long  in- 
terval which  has  elapsed  since  the  last  Edition 
was  published. 

C.  A.  F. 
W.  H.  R. 

The  Temple, 
Ut  December,  1883 
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Tub  branoh  of  law  which  is  examined  in  the  following 
pages  has  not  hitherto  been  made  the  subjeot  of  any  dis- 
tinot  Treatise.  The  investigation  of  it,  however,  seems  to 
be  important,  since  it  will  be  foimd  to  present  greater 
difficulties  than  usually  belong  to  legal  researches.  This 
is  owing  to  the  refined  distinctions  which  the  law  recog- 
nizes between  real  and  personal  property,  and  which  give 
rise  to  many  intricate  questions  in  respect  of  property 
partaking  of  both  these  characters. 

With  regard  to  the  Doctrine  of  HctureSy  which  forms 
the  principal  subject  of  the  work,  it  appears  singular  that 
so  little  attention  should  have  been  bestowed  upon  it  in 
any  of  the  modem  publications.  For  it  relates  to  a  species 
of  property  which,  in  many  instances,  is  of  very  great 
value ;  and  involves  questions  of  daily  occurrence,  which 
affect  the  rights  as  well  of  landlord  and  tenant,  as  of  many 
other  classes  of  individuals  in  the  ordinary  relations  of 
society. 

It  has  been  the  chief  object  of  the  present  Treatise  to 
lay  down  some  general  principles  and  rules  relative  to  this 


VIU      EXTRACT  FROM  PREFACE  TO  FIRST  EDITION. 

speoies  of  property.  In  determining  how  far  this  design 
has  been  aooomplished,  some  indulgence  will  perhaps  be 
allowed,  on  account  of  the  peculiar  state  of  the  law  upon 
the  subject.  For  the  Doctrine  of  Fixtures  rests  on  a  series 
of  judicial  decisions  in  contravention  of  an  ancient  rule  in 
favour  of  the  freehold.  And  as  these  decisions  arose  out 
of  particular  emergencies,  and  were  pronounced  at  different 
periods  of  time,  it  is  extremely  difficult  to  reduce  them  into 
an  uniform  system,  or  to  extract  from  them  any  principles 
of  general  application. 
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INTEODUCTION 


TO 


THE  LAW  OF  FIXTURES. 


The  Law  of  Fixtures  affords  a  remarkable  illustration  of 
the  strong  tendency  which  may  be  observed  in  the  juris- 
prudence of  a  country  to  adapt  itself  to  the  varying 
manners  and  necessities  of  society.  The  privileges  which 
exist  in  respect  of  this  species  of  property  are  in  deroga- 
tion of  the  principles  of  the  common  law,  and  have  been 
gradually  introduced  and  established  by  the  judges,  who, 
in  this  instance,  have  exercised  a  sort  of  legislative  autho- 
rity. The  strict  rules  of  the  law  respecting  waste,  which 
had  their  origin  in  feudal  times,  were  found  to  be  incom- 
patible with  the  notions  of  property  entertained  in  a  more 
civilised  age ;  and  as  the  Legislature  did  not  interfere  to 
abolish  them,  it  became  indispensably  necessary  that  their 
practical  operation  should  be  modified  and  controlled. 
The  Courts,  therefore,  although  they  did  not  venture  to 
abandon  altogether  the  principle  of  the  ancient  law,  con- 
sidered themselves  at  liberty  to  mitigate  its  rigour;  and 
by  a  series  of  decisions  they  have,  from  time  to  time, 
engrafted  upon  it  the  various  exceptions  and  qualifica- 
tions which  form  the  subject  of  consideration  in  the 
following  Treatise.  In  the  present  introductory  chapter 
it  is  proposed  to  examine  the  nature  of  the  several  inno- 
vations which  have  thus  been  made  upon  the  maxims  of 
feudal  policy ;  in  order  that  a  distinct  view  may  be  taken 
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of  the  steps  by  which  the  Courts  have  proceeded  towards 
perfecting  this  branch  of  the  law.  And  for  this  purpose 
it  will  be  necessary,  in  the  first  place,  to  consider  the 
origin  of  the  general  rule  of  law  in  respect  of  annexa- 
tions to  the  freehold. 

The  rule  of  law,  that  whatever  is  affixed  to  the  freehold 
becomes  essentially  a  part  of  it,  and  is  subjected  to  the 
same  rights  of  property  as  the  land  itself,  originated  in  a 
state  of  manners  very  different  from  that  which  prevails 
in  the  present  day.  The  fee-simple  was  not  in  ancient 
times  divided  into  a  multiplicity  of  particular  estates; 
personal  property  was  scarcely  regarded'  as  an  object  of 
concern  to  the  Legislature ;  and  the  proprietors  of  the 
freehold  were  the  authors  of  those  very  laws  which  settled 
the  conflicting  claims  of  themselves  and  their  tenants. 
Notwithstanding  the  great  change  which  has  taken  place 
in  the  habits  and  opinions  of  society,  this  rule  in  favour  of 
the  freeholder  still  remains;  and  it  must  be  regarded  as 
the  general  rule  of  law  at  the  present  day,  although  it 
appears  to  be  both  inequitable  in  its  principle,  and  in- 
jurious in  its  effects  to  the  spirit  of  improvement. 

It  is  curious  to  observe  the  first  attempts  which  were 
made  by  the  Courts  to  afford  relief  from  the  strictness  of 
the  ancient  law.  Much  hesitation  is  apparent  in  the  early 
decisions  as  reported  in  the  Year  Books  and  other  authori- 
ties ;  and  many  subtle  distinctions  are  there  relied  upon  by 
the  judges,  which  have  since  been  very  properly  exploded, 
lib  appears,  however,  that  so  early  as  in  the  reign  of 
Henry  VII.,  an  exception  from  the  law  respecting  an- 
nexations to  the  freehold  was  recognised  in  the  particular 
case  of  tenants;  and  these  were  said  to  be  at  liberty  to 
remove  some  species  of  articles,  if  erected  at  their  own 
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expense  on  the  demised  premises.  It  has  indeed  been  re- 
presented that  the  Courts  at  the  period  spoken  of  allowed 
this  privilege  to  tenants  from  a  politic  concern  for  the 
interests  of  trade  and  manufactures;  but  it  seems  very 
doubtful  whether  any  principle  of  so  liberal  a  character  is 
to  be  traced  in  their  judgments.  An  important  step  was 
however  made,  when  the  Courts  thus  assumed  the  power  of 
restraining  the  rights  of  the  freeholder  without  the  express 
sanction  of  the  Legislature. 

The  modem  authorities  .proceeded  on  more  unequivocal 
principles ;  and  from  time  to  time  they  introduced  excep- 
tions of  so  extensive  a  nature  as  almost  to  have  subverted 
the  general  rule.  For,  in  the  first  place,  it  has  been  the 
recognised  doctrine  of  the  Courts,  ever  since  the  time  of 
Queen  Anne,  that  a  relaxation  should  be  allowed  in  favour 
of  erections  and  utensils  put  up  for  trading  and  manu^ 
faduring  purposes.  A  very  important  description  of  pro- 
perty was  thus  exempted  from  the  operation  of  the  ancient 
rule.  And  this  innovation  was  sanctioned  by  the  judges, 
not  because  it  was  warranted  by  any  particular  law,  but 
altogether  upon  an  enlarged  principle  of  public  policy. 

In  progress  of  time  other  exceptions  were  admitted.  For 
it  was  found  that  the  state  of  refinement  to  which  the 
country  had  arrived,  in  matters  of  domestic  furniture  and 
decoration^  rendered  the  rules  of  the  feudal  law  incompatible 
with  the  general  convenience  of  society.  Accordingly,  in 
this  instance  also,  the  judges  found  it  expedient  to  modify 
the  ancient  law,  with  the  view  of  adapting  it  to  the 
manners  of  the  times ;  and  by  a  series  of  determinations 
a  further  exception  in  favour  of  articles  for  ornament  and 
domestic  use  was  gradually  introduced. 
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After  the  relaxation  in  favour  of  trade  had  been  long 
and  clearly  established,  an  attempt  was  made  to  apply  the 
principle  of  that  exception  to  the  case  of  agncultural  erec- 
tions. This  attempt  was  warranted  by  judicial  opinions 
of  high  authority,  and  seems  to  derive  great  support  from 
analogy  and  general  reasoning.  But,  in  this  instance,  as 
no  direct  precedent  could  be  found  in  which  erections  or 
buildings  for  the  purpose  of  agriculture  had  been  con- 
sidered as  privileged,  the  Court  of  King's  Bench  refused 
to  countenance  this  further  innovation  upon  the  general 
rule. 

This  decision  was  never  questioned,  and  accordingly 
the  general  rule  attached  in  all  its  force  to  agricultural 
erections  until  the  year  1851.  In  that  year  the  Legislature 
thought  fit  to  interfere,  and  to  make  an  exception  in  cases 
where  the  landlord's  consent  to  the  erection  had  been 
obtained;  reserving,  however,  to  the  latter  a  right  of 
purchase.  The  Act  then  passed,  as  might  have  been 
anticipated,  conferred  no  appreciable  benefit  upon  agricul- 
tural tenants,  inasmuch  as  the  required  consent  was  rarely 
given.  Accordingly,  in  1876,  a  further  innovation  was 
made  by  the  Agricultural  Holdings  Act  of  that  year, 
which,  for  the  first  time,  introduced  the  principle  of  com- 
pensation for  tenants'  improvements,  and  also  conferred 
upon  the  tenant  an  ample  right  of  removing  agricultural 
fixtures,  but  retained  the  landlord's  privilege  of  purchase. 
This  Act,  however,  became  practically  a  dead  letter,  owing 
to  its  almost  universal  exclusion  by  the  terms  of  the 
contract  of  tenancy.  In  the  present  year  (1883)  a  fresh 
enactment  has  been  passed,  with  a  view  to  further 
ameliorating  the  position  of  agricultural  tenants.  This 
statute — the  Agricultural  Holdings  Act,  1883 — has  re- 


N. 
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pealed  the  Act  of  1875,  but  not  that  of  1851,  and  by 
oonfeiring  a  more  extensive  right  to  oompensation,  and 
power  of  removing  erections  and  fixtures,  has  made  a  still 
greater  inroad  upon  the  ancient  rule  of  law,  as  applied  by 
the  Court  of  King's  Bench.  It  still  remains  to  be  seen 
whether  there  being,  as  it  seems,  no  restraint  upon 
contracts  regulating  the  right  of  removal^  this  enactment 
will  have  the  effect  of  restraining,  within  a  narrow  com- 
pass, the  general  rule  which  has  hitherto  prevailed  with 
respect  to  agricultural  erections. 

Previously  to  the  above-mentioned  decision  of  the 
King's  Bench,  the  exigencies  of  society  had  rendered  it 
necessary  that  the  ancient  law  should  receive  some  qualifi- 
cation in  the  case  of  erections  made  with  a  view  to  the 
enjoyment  of  the  profits  of  land.  And  accordingly  by 
several  decisions  an  exception,  similar  to  that  in  favour  of 
trade,  has  been  allowed  in  respect  of  steam-engines  and 
other  machinery  for  the  purpose  of  working  mines,  col- 
lieries, &c.  Erections  of  this  description  have  usually 
been  considered  as  a  species  of  trade  fixtures,  and  remov- 
able on  the  same  grounds.  It  is  obvious,  however,  that 
the  privilege  of  trade,  as  regarded  in  this  point  of  view,  is 
construed  with  great  latitude ;  and  such  a  construction,  if 
carried  to  its  full  extent,  would  have  the  effect  in  great 
part  of  abrogating  the  rule  which  prevails,  apart  from 
statute,  in  respect  to  agricultural  erections. 

With  respect  to  the  extent  to  which  the  decisions  have 
carried  the  above  exceptions,  it  is  to  be  observed,  that  the 
judges,  in  admitting  the  innovations  in  question,  have 
evinced  a  great  anxiety  to  remove  from  themselves  the 
charge  of  infringing  upon  ancient  principles,  or  of  afford- 
ing a  ground  for  future  encroachment.   They  have  accord- 
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ingly  taken  great  pains  to  support  their  decisions  by  a 
variety  of  reasons  derived  from  the  facts  of  each  particular 
ease.  And  hence  it  happens,  that  in  questions  respecting 
the  right  to  fixtures,  it  is  in  general  necessary  not  only  to 
inquire  whether  an  article,  its  object  and  purpose  con- 
sidered, falls  within  any  of  the  admitted  exceptions,  but 
to  advert  also  to  many  other  incidental  circumstances, 
which  have  occasionally  been  relied  upon  in  the  judg- 
ments of  the  Courts.  And,  indeed,  where  there  is  a  direct 
precedent  in  favour  of  the  removal  of  a  particular  fixture, 
the  right  of  the  claimant  may  still  be  subject  to  great 
uncertainty,  if  he  does  not  stand  precisely  in  the  same 
situation  as  the  party  who  has  been  held  entitled  to 
remove  it.  For  the  Courts  have  repeatedly  aflSrmed  that 
the  exceptions  from  the  ancient  rule  of  law  have  been 
carried  to  a  different  extent  in  the  several  cases  of  land- 
lord and  tenant,  executor  of  tenant  for  life  or  in  tail  and 
remainder-man  or  reversioner,  and  executor  of  tenant  in 
fee  and  the  heir.  And  yet  the  limits  within  which  the 
privileges  of  these  parties  are  respectively  confined  are 
nowhere  pointed  out;  neither  have  any  satisfactory 
reasons  been  assigned  by  the  Courts  for  the  distinctions 
thus  laid  down,  from  a  consideration  of  which  the  rights 
of  these  several  classes  of  individuals  might  be  inferred. 

In  the  course  of  the  preceding  remarks  the  reader  has 
been  presented  with  a  general  outline  of  the  state  of  the 
law  relating  to  the  doctrine  of  fixtures.  And  from  this 
view  of  the  subject  he  will,  perhaps,  be  of  opinion,  that 
further  improvements  are  requisite  for  rendering  this 
branch  of  law  at  once  intelligible  in  its  principles,  and 
precise  in  its  terms.  And  for  this  purpose  it  would  seem, 
in  the  first  place,  desirable  that  no  change  of  property 
should  result  from  the  mere  fact  of  annexing  a  personal 
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chattel  to  the  freehold,  unless  in  cases  in  which  some 
principle  intervened  which  might  he  deemed  reasonahle 
in  the  present  day.  For  it  seems  a  reflection  upon  the 
jurisprudence  of  the  country,  that  a  general  rule  of 
law  which  is  productive  of  much  inconvenience  to  the 
public,  should  have  no  better  foundation  than  the  motives 
of  feudal  policy.  Indeed,  it  will  be  found  that  this  has 
been  partially  recognised  in  the  case  of  agricultural 
tenants  by  the  statutes  above  alluded  to  (a). 

(a)  When  the  ndes  of  our  own  jurisprudence  appear  open 
to  animadversion,  it  may  be  useful  to  consult  the  writings  of 
foreigners,  with  a  view  to  ascertain  the  nature  of  the  pro- 
visions which,  in  a  similar  state  of  manners,  seem  to  be  best 
suited  to  the  wants  and  general  convenience  of  society.  From 
such  an  inquiry  in  the  present  instance,  it  may  perhaps  be 
thought  to  result,  that  notwithstanding  the  rule  of  the 
Enghsh  law  may,  as  a  general  rule,  appear  objectionable,  yet 
that  particular  cases  might  be  mentioned,  in  which  it  would 
be  consistent  with  a  just  and  reasonable  principle,  that  the 
property  in  things  fixed  to  the  freehold  should  be  transferred 
to  the  ultimate  proprietor  of  the  soU.  Upon  the  subject  of 
fixtures  it  seems  to  be  the  more  general  opinion  among  the 
writers  on  French  law,  that  in  ordinary  cases  a  landlord  is  not 
entitled  to  any  additions  made  by  his  tenant,  and  can  only 
insist  on  his  leaving  the  premises  in  the  condition  thoy  were 
in  at  the  commencement  of  his  term ;  on  this  principle,  that 
^^  nemo  detrimento  alierius  hcupletior  Jieri  potesL^^  There  is, 
however,  an  exception  in  favour  of  the  landlord  in  cases 
where  improvements  have  been  made  with  the  obvious  design 
of  permanent  annexation,  or  where  to  remove  them  must 
occasion  their  entire  destruction :  because  in  this  case  the 
landlord  would  be  prejudiced  without  any  benefit  resulting 
to  the  tenant.  In  some  cases,  also,  the  French  authors  think 
that  the  landlord  will  have  a  right  to  improvements  made  by 
the  tenant,  on  offering  him  a  sum  of  money  which  will  enable 
him  to  procure  other  things  of  the  same  description.  And  this 
is  considered  to  be  the  law  in  respect  of  trees  planted  by  a 
tenant,  unless  in  a  nursery- ground.  The  landlord,  they  say, 
is  entitled  to  the  growing  trees  on  tendering  the  value  of  the 
wood.  The  same  rule,  however,  does  not  hold  when  the 
matters  annexed  by  the  tenant  are  of  a  rare  or  precious 
description,  and  for  which  he  may  be  supposed  to  have  a 
particular  affection.  Vide  Desgodets,  Lois  des  Bdtimens; 
Notes  sur  DesgodetSy  par  Goupy  ;  Lepage,  Lois  des  Batimens ; 
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as  early  as  in  the  fourteenth  oenturj,  were  eonsidered  of  so 
much  importanoe,  that  a  particular  ordinance  was  enacted 
for  the  adjustment  of  them  (a).  And  in  the  present  day, 
it  cannot  fail  to  be  an  object  of  public  interest,  to  deter- 
mine by  wise  and  inteUigible  rules,  the  rights  of  individuals 
with  respect  to  a  species  of  possessions,  the  value  of  which 
will  always  increase  in  a  country,  in  proportion  to  the 
progress  of  civilisation  and  refinement. 

(a)  See  Appendix  (A.),  post,  p.  407. 


Errata. 

Pago    21,  note  {m),—For  6  Bell,  read  6  D. 

70,  note  (m). — For  Moore,  17,  redd  Moore,  177. 
257,  9th  line. — For  Woodeson,  recui  Wooddeaon. 
293,  note  (l).--For  4  Atk.  177,  reai  I  Atk.  477. 
345,  note  {z).—For  7  A.  &  E.  95,  read  7  A.  &  E.  951. 
379,  note  (y). — For  Natham  v.  Bowdon,  read  Northam  v,  Bowden. 
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CHAPTER  I. 

ON  THE  NATURE  OP  FIXTURES. 

The  term  fixtures  is  used  by  writers  with  various  signifi-  The  term 
oations ;  but  it  is  always  appKed  to  articles  of  a  personal  ^*^*™8- 
nature  which  have  been  affixed  to  land.  Very  frequently 
no  further  idea  is  intended  to  be  conveyed  by  the  term 
than  the  simple  fact  of  annexation  to  the  freehold  {a) ; 
and  hence  have  arisen  the  popular  expressions  of  landlord's 
fixtures  (i),  and  tenant's  fixtures ;  of  removable  and  irre- 
movable fixtures.  The  name  of  fixtures  is  also  sometimes 
applied  to  things  expressly  to  denote  that  they  cannot 
legally  be  removed ;  as  where  they  have  been  annexed  to 
a  house,  &c.,  and  the  party  who  has  affixed  them  is  not  at 
liberty  afterwards  to  sever  and  take  them  away.  Thus,  it 
has  been  said  that  an  article  shall  fall  in  with  the  lease 

(a)  E,  £.,   Climie  v.   Wood,  p.  38,  per  Martin,  B.,  and  per 

L.  E.,  3  Ex.  at  p.  260 ;  Bain  raxke,  B.,  at  p.  36,  where  it 

V.  Brand,  1  App.  Cas.  at  p.  is  pointed  out  that   its  only 

772,  per  Lord  Chelmsford.  proper  signification  is  that  of 

i^b)  That  this  is  an  inac-  articlesannexed  by  a  landlord, 

carate  expression,  see  Elliott  and  passing  under  a  demise 

^  .       y.  Bishop,  24  L.  J.,  Ex.   at  by  him  of  l£e  premises. 
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^^rtL       to  the  landlord,  or  descend  to  the  heir  with  the  inheritanoe, 
because  it  is  a  fixture. 


Fixtures 
defined. 


The  term  fixtures^  however,  may,  it  is  thought,  be  most 
acourately  defined  as  denoting  those  personal  chattels  which 
have  been  annexed  to  land  so  as  to  become  part  of  it,  but 
which  rnay  be  afterwards  severed  and  removed  by  the 
person  who  has  annexed  them,  or  his  personal  representa- 
tive, against  the  will  of  the  owner  of  the  freehold  (c). 
But,  it  should  be  observed,  that  the  term  has  been  used  by 
the  Courts  and  amongst  text  writers  without  much  pre- 
cision; and  it  is  difficult  to  determine  in  which  of  the 
above  senses  it  is  most  frequently  employed.  On  the 
whole  it  will  be  found  that,  in  cases  which  do  not  imme- 
diately involve  the  question  of  removability,  the  term  is 
generally  used  as  denoting  merely  articles  which,  on 
account  of  their  annexation  to  the  freehold,  have  ceased 
to  be  chattels. 


Meaning  of 
annexation. 


The  above  definition  divides  itself  into  two  branches ; 
first,  a  consideration  of  what  is  meant  by  annexation; 
secondly,  of  what  is  intended  by  a  right  of  removal  against 
the  will  of  the  owner  of  the  freehold  {d). 

With  respect  to  the  first  branch  of  the  definition,  it  is 
necessary,  in  order  to  constitute  a  fixture,  that  the  article 
in  question  should  be  let  into  or  united  to  the  land,  or  to 
some  substance  previously  connected  with  the  land.  It  is 
not  enough  that  it  has  been  laid  upon  the  land,  and 


(c)  Since  the  adoption  of 
this  definition  in  the  first  edi- 
tion of  the  work,  it  has  been 
recognized  in  the  following 
cases : —jffaWtfn  v.  JRunder,  1 
Cr.  M.  &R.  266,  276;  Ex  parte 
Reynal,  2  M.,  D.  &  D.  443, 
448.  Accord.  Ex  parte  Bar- 
clay^ Re  Oawan,  5  D.,  M.  &  G. 


403,  410;  Parsons  v.  Hitid, 
14  W.  E.  860,  861 ;  Climte  v. 
Wood,  L.  R,  4  Ex.  328,  329 ; 
Boyd  V.  tShorrock,  L.  R.,  5 
Eq.  72,  78;  Holland  y.  Body- 
son,  L.  R,  7  C.  P.  328,  333. 

{d)  Ab  to  the  second  part 
of  the  definition,  see  post, 
p.  31. 
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brought  into  contact  with  it.      The  definition  requires      <^^P-  ^' 

something  more  than  mere  juxtaposition ;  as,  that  the  soil 

shall  have  been  displaced  for  the  purpose  of  receiving  the 

article,  or  that  the  chattel  should  be  cemented,  or  other- 

wise  fastened  to  some  fabric  previously  attached  to  the 

ground  (e).    Hence  there  is  a  numerous  dass  of  decisions 

that  may  be  considered  as  part  of  the  law  of  fixtures,  the 

object  of  which  is  to  determine,  whether  a  thing  that  has 

been  placed  upon  the  land  is  actually  affixed  to  it  or  not. 

If  it  is  found  that,  in  point  of  fact,  the  connection  with 

the  soil  does  not  amount  to  complete  annexation,  and  that 

the  thing  is  not  strictly  affixed,  it  remains  in  that  case,  to 

all  intents  and  purposes,  a  mere  personal  chattel,  and  is  in 

the  same  situation  as  any  other  chattel  which  has  never 

been  brought  upon  the  premises. 

The  case  of  Culling  v.  Tufnal  (/),  tried  at  Hereford  in  what  not  a 
1694,  before  Treby,  C.  J.,  affords  an  early  example  of  this  JSSSu. 
class  of  decisions ;  and  it  is  the  more  remarkable,  because 
it  was  not  till  later  times,  when  the  doctrine  of  fixtures 
came  to  be  better  understood,  that  the  decision  of  the  case 
in  question  was  treated  as  resting  upon  the  circumstance 
of  incomplete  annexation  to  the  freehold,  the  determina- 
tion having  originally  proceeded  on  a  diflEerent  ground. 
There  the  article  in  dispute  was  a  bam,  which  was  placed 
upon  pattens  or  blocks  of  timber  lying  upon  the  ground, 
but  not  fixed  in  or  to  the  ground.  The  explanation  which 
has  been  given  of  this  case  by  Lord  Ellenborough  is,  that 
the  party  who  erected  the  bam  might  unquestionably  treat 
it  as  a  mere  moveable  chattel,  because  the  terms  of  the  state- 
ment excluded  it  from  being  considered  as  a  fixture :  as  it 
teas  not  fixed  in  or  to  the  ground  (g). 

(tf)  See  Turner  v.  Cameron,  of      constructive      annexation 

L.  B.,  5  Q.  B.  306,  311 ;  Bain  which  will  be  noticed  here- 

V.  Brand,   1  App.   Cas.  762,  after,  see  post^  p.  20. 
772.     The  reader  should  be         (/)  Bui.  N.  P.  p.  34. 
apprised,  however,  that  there  (  g)  Elwes  v.  Maw,  3  East, 

are  certaiu  exceptional  cases  at  p.  55. 
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^M^^'  In  another  case  (^r),  the  property  in  dispute  watf  the 


Homy. Baker,  stook  of  a  distiller,  whioh  consisted  of  certain  stills  set  in 
^ti^ry^  brick- work,  and  let  into  the  ground ;  certain  vats,  sup- 
ported by  and  resting  upon  brick- work  and  timber,  but 
which  were  not  fixed  in  the  ground  {h) ;  and  some  other 
vats  standing  on  horses,  or  frames  of  wood,  which  also 
were  not  let  into  the  ground,  but  stood  upon  the  floor.  In 
this  case  the  Court  thought  that  there  was  a  material  dis- 
tinction between  the  stills  that  were  actually  affixed  to  the 
ground,  and  the  vats  that  were  placed  upon  brick- work 
or  frames ;  these  latter  they  considered  to  be  mere  goods 
and  chattels,  from  the  mode  in  which  they  were  stated  to 
be  connected  with  the  premises  (s). 


Wankbrongh 
Y.  MaUm, 
bam  resting 
onstaddlee. 


Metal  floor- 
ing-plates, 
tram-platep, 
&o. 


Again,  in  Wansbrough  v.  Maton  (y),  a  bam  built  of 
wood  rested  on,  but  was  not  fastened  by  mortar  or  other- 
wise to  the  caps  of  certain  blocks  of  stones  called  staddles, 
which  were  fixed  into  the  ground  or  let  into  brick- work ; 
the  brick-work  being  in  port  built  in  and  let  into  the 
ground.  The  bam  rested  on  the  foundation  by  its  own 
weight  alone.  .  It  was  held  that  such  an  erection  was  not 
united  to  the  freehold  and  formed  no  part  of  it,  and  was 
not  therefore  a  fixture  {k).  So,  too,  it  has  been  held  that 
metal  plates  laid  upon  the  surface  of  the  ground  in  an 
iron  rolling  mill  as  a  flooring,  and  ^'  straightening  plates" 
used  in  the  mill  and  laid  in  the  same  manner,  are  not  fix- 
tures (/) ;  although  if  such  articles  are  fitted  into  the  ground 


(y)  Horn  V.  Baker,  9  East, 
215. 

(A)  See  the  remarks  on  this 
case  in  Ex  parte  Reynaly  2 
M.,  D.  &  D.  443,  454. 

(i)  Accord.  Chidley  v.  West 
Hamy  32  L.  T.  486. 

{j )  4  A.  &  E.  884. 

(Jc)  See  also  Wiltshear  v. 
Cottrell,  1  E.  &  B.  674; 
Nayhr  v.  CoUingef  1  Taunt, 
at  p.  21 .  See,  too,  tiie  instance 


of  a  post-windmill  in  72.  v. 
Londonthorpe,  6  T.  E.  377  ; 
of  a  windmill  resting  on  a 
brick  foundation,  R,  v.  Otley, 
1  B.  &  Ad.  161 ;  of  window- 
sashes,  R,  Y.  Hedges,  1  Leach, 
C.  0. 201 ;  of  a  cistern,  Mather 
V.  Fraser,  2  K.  &  J.  536,  559. 
As  to  constructive  annexation, 
Bee  post,  p.  20. 

(•)  Metrop.    Counties,    ^c, 
Society  V.   Brown,  26   Beav, 


ON  THE  NATUEE  OF  PIXTUEES. 


and  overlaid  with  the  permanent  floor  they  do  become 
fixtures  (m).  DedyBions  to  the  like  effect  are  not  wanting; 
as  in  the  case  of  a  steam  winch  bolted  to  a  heavy  stone 
which  lay  upon  the  floor  of  a  building  but  was  not  attached 
to  it  (n) ;  and  of  tram -plates  fastened  to  sleepers  laid  upon 
the  surface  of  the  ground  (o).  In  both  these  cases  it  was 
held  that  the  articles  were  mere  chattels. 


Chap.  I. 


It  follows  from  what  has  been  already  said,  that  where  Sx parte 
an  article  is  not  actually  affixed  to  the  soil,  the  mere  fact  ^'^S^g 
that  it  is  placed  upon  a  foundation  or  in  a  receptacle  which  madunes. 
has  been  prepared  for  it,  is  not  sufficient  to  make  it  a  fixture. 
In  JEx  parte  Astbury  (^),  the  Court  had  to  consider  this 
point  with  reference  to  certain  weighing  machines  placed 
in  holes  in  the  ground  faced  with  brick- work,  and  resting 
at  the  bottom  of  the  holes  but  not  fixed  in  any  way 
thereto,  there  being  a  space  of  half  an  inch  or  more  be- 
tween the  machines  and  the  sides  of  the  holes.     It  was 
held  by  Giffard,  L.  J.,  that  the  preparation  of  the  soil  did 
not  make  the  machines  fixtures  {q). 


454.  The  Court  remarked 
that  the  fact  that  a  portion  of 
the  plates  accidentally  pene- 
trated the  ground  for  a  few 
inches,  did  not  make  them 
fixtures;  as  to  which  see  Wood 
T.  Hewett,  8  Q,  B.  913,  919 ; 
Huntley  t.  Russelly  13  Q.  B. 
572,  677,  note ;  Duke  of 
Beaufort  v.  Bates,  3  D.  F.  & 
J.  381. 

(m)  Ex  parte  Astbury,  L. 
E.,  4  Ch.  630,  637. 

(n)  Irish,  Sec.  Building  So- 
ciety T.  Mahony,  Jx.  B.,  10 
C.  1.  363,  369. 

(o)  Duke  of  Beaufort  v. 
Bates,  3  D.  F.  &  J.  381. 
It  may  be  otherwise  if  the 
sleepers  are  laid  in  the  soil  or 


in  ballast,  Turner  v.  Cameron, 
L.  E.,  5  a  B.  306;  The 
Patent  Peat  Co.,  17  L.  T.  69 ; 
Ex  parte  Moore  and  Robinson^ s 
Sfc,  Co,,  14  Ch.  D.  379; 
Brandos  Trustees  v.  Brandos 
Trustees,  5  E.  607. 

{p)  L.  E,  4Ch.  630,  637. 

{q)  See,  too,  Hutchinson  t. 
Kay,  23  Beay.  413;  Metro- 
politan Counties,  Sfc,  Society 
V.  Brown,  26  Beav.  454.  So, 
if  there  were  a  foundation  of 
granite  for  a  cannon  or  a  large 
telescope,  neither  the  cannon 
nor  the  telescope  would  ne- 
cessarily be  a  fixture,  Ex 
parte  Astbury,  L.  E.,  4  Ch. 
at  p.  639.  And  see  Tod's 
Trustees  v.  Finlay,  10  M.  422. 
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Parti. 


What  oon- 
stitutes 
complete 
annexation, 
a  question  of 
fact  depen- 
dent upon — 


It  is  evident  from  the  foregoing  cases  that  to  oonstitate 
annexation,  the  connection  between  the  article  and  the  soil 
must  be  of  a  more  intimate  character  than  that  established 
by  mere  juxtaposition,  however  ponderous  the  article  may 
be.  But  it  remains  to  be  seen  what  connection  with  the 
soil  (r)  will  constitute  such .  a  complete  annexation  as  to 
make  an  article  a  fixture.  This  is  a  question  of  fact 
depending  upon  the  circumstances  of  each  case,  and 
principally  upon  two  considerations;  first,  the  mode  of 
annexation  to  the  soil,  and  whether  the  article  can  be  re- 
moved integrey  sake  et  commodey  or  not,  without  injury  to 
itself  or  to  that  to  which  it  is  annexed;  secondly,  the 
object  of  the  annexation,  and  whether  it  be  for  a  perma- 
nent purpose,  or  merely  for  a  temporary  purpose  and  the 
more  complete  enjoyment  of  the  article  as  a  chattel  («). 


(A.)  Degree        As  regards  the  first  consideration — viz.,  the  degree  of 

of  annexation.  ..  ..  .«.         11    ji  i*i*         01 

annexation, — it  is  obvious  that  where  an  article  is  so  firmly 
attached  to  the  land  that  its  removal  necessarily  involves 
its  destruction,  it  has  lost  its  character  as  a  chattel  and 
has  become  a  part  of  that  to  which  it  is  affixed ;  as,  for 
instance,  paper  pasted  on  the  walls  of  a  room  {t).  So  also, 
if  the  article  affixed  has  been  so  incorporated  with  that  to 
which  it  is  attached  as  to  become  an  integral  portion  cff 
the  latter,  from  which  it  can  only  be  separated  by  a  process 
of  disintegration ;  as,  for  instance,  the  bricks  composing  a 
building  (t/).     And  unless  on  article  annexed  to  the  soil 


(r)  It  must  be  understood 
that  when  connection  with' the 
soil  is  spoken  of  in  the  text, 
connection  with  something 
which  is  itself  so  attached 
to  the  soil  as  to  form  a  part 
of  it  is  included. 

(«)  Hellatoell  v.  Eastwood^ 
6  Exch.  295,  312;  Elliott  v. 
Bishop f  10  Exch.  at  pp.  508, 
520  (reversed  on  another 
point,  11  Exch.  113) ;  Water- 
fall  V. .  Penistone,  6  E.  &  B. 


876,  889;  Parsons  v.  Hind, 
14  W.  E.  860,  861 ;  E.  v. 
Lee,  L.  R.,  1  Q.  B.  241,  254 ; 
Turner  v.  Cameron,  L.  R.,  5 
Q.  B.  306,  313;  Holland  v. 
Hodgson,  L.  R.,  7  C.  P.  328, 
336;  Chidley  v.  West  Ham, 
32  L.  T.  486,  488. 

(t)  D^Eyncourt  v.  Gregory, 
L.  R.,  3  Eq.  382,  390. 

(tt)  Parsons  v.  Hind,  14 
W.  R.  at  p.  861 ;  Whitehead  v. 
Bennett,  27  L.  J.,  Ch.  474. 
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can  be  removed  without  material  injury  to  itself  or  to      ^^P*  ^» 
that  to  which  it  is  annexed,  its  physical  attachment  is 
sufficient  in  itself,  independently  of  any  other  considera- 
tion, to  show  that  it  has  ceased  to  be  a  chattel. 

The  second  consideration,  however,  viz.,  that  of  the  (B.)  Object  of 
object  and  purpose  of  the  annexation,  is  almost,  if  not  quite, 
as  important  as  the  first.  For  although  the  degree  of 
annexation  may  be  so  slight  that  the  article  can  be  removed 
integrey  salve  et  commode^  still,  if  it  be  annexed  to  the 
soil  for  a  permanent  purpose,  it  becomes  a  fixture,  however 
slightly  it  may  be  affixed  {x).  In  general,  therefore, 
where  an  article  is  found  to  be  annexed,  it  becomes  neces-  - 
sary  to  inquire  with  what  object  it  was  so  annexed,  as  even 
in  the  case  of  a  slight  annexation  an  article  will  cease  to 
be  a  chattel  unless  that  object  be  temporary  {y). 

In  some  cases  the  very  nature  of  the  articles  shows  that  Natnre  of 
they  are  only  fastened  as  chattels  temporarily.     Thus,  in  timas^ahowait 


I 


(x)  It  was  resolved  in  War- 
ner V.  FleetwoodiJiAiGYL.  41  &  42 
Eliz.  in  C.  B.,  per  tot  cur,), 
that  wainscot  is  part  of  the 
house,  and  ''there  is  no  dif- 
"  ference  in  law  if  it  be 
"  fastened  by  great  nails  or 
*'  little  najlB,  or  by  screws  or 
*'  irons  put  through  the  post 
*'  or  walls  (as  had  been  in- 
'*  vented  of  late  time)."  See 
HerlakenderC s  case,  4  Co.  64  a. 

(y)  "  The  mere  possibility, 
"  or  even  fadlity,  of  removal 
"  certainly  does  not  decide  the 
"  question.  What  are  more  re- 
<<  movable  than  the  doors  and 
"  windows  of  a  house  ?  Still 
"  there  is  fixture  enough  to  let 
"  the  other  principles  of  desti- 
"  nation,  and  of  convenience 
"  forthe  enjoyment  of  the  land, 
*'  operate.  It  appears  to  me 
'*  that  the  conservatory  in  a 


*'  proprietor's  garden,  though  ^ 
"  it  could  be  taken  away  and 
"  put  down  elsewhere  with 
"  the  most  perfect  ease  in  a 
•*  couple  of  days ;  or  even  a 
"  garden  seat  sunk  a  foot 
"  into  the  earth,  a  wooden 
"  bridge  laid  across  a  brook, 
"  a  wooden  porch  over  the 
**  door,  though  only  attached 
''by  a  single  nail,  or  a 
"  verandah  hanging  from  a 
"  hook  outside  of  a  window, 
"  though  all  capable  of  being 
"  lifted  up  'and  taken  away 
"  without  the  slightest  injury, 
"  almost  by  a  single  hand, 
"  all  descend  to  the  heir" 
(i. «.,  form  a  part  of  the  realty, 
and  are  not  mere  chattels). 
Per  Lord  Cockbum  in  Dixon 
V.  Fisher,  5  D.  at  p.  796 ; 
affirmed  in  H.  L.,  12  CI.  &F. 
312. 


is  chattel. 
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FartL 

Carpet, 
piotures,  &o. 


SseiUf  if 
plotnre  plaoed 
in  panel. 


the  case  of  a  oarpet  taoked  to  the  floor  for  the  purpose  of 
keeping  it  stretched,  it  would  be  absurd  to  call  that  a  fix- 
ture whioh  is  easily  removable  and,  as  a  matter  of  fact,  re- 
peatedly removed  (z).  The  same  remark  applies  to  mirrors 
or  pictures,  attached  by  screws  or  nails  in  the  ordinary 
way  to  the  walls  of  a  house,  or  even  fixed  by  metallic 
bolts  (a) ;  also  to  bookcases  fastened  to  the  walls  by  screws 
or  nails  (b) ;  so,  too,  a  clock,  though  firmly  fixed  to  the 
wall  of  a  room,  may  remain  a  chattel  (c).  Again,  the 
anchor  of  a  ship,  which  must  be  firmly  fixed  in  the  ground 
in  order  to  bear  the  strain  of  the  cable,  is  not  a  fixture  (d), 
and  the  same  may  be  said  of  a  tent  {e).  But  it  is  other- 
wise if  pictures  or  mirrors  are  placed  in  panels  so  as  to 
form  an  integral  portion  of  the  entire  covering  of  the 
walls.  In  such  a  case,  though  they  may  be  easily  re- 
moved, yet,  as  their  removal  would  necessitate  the  substi- 
tution of  some  other  article  in  their  place,  the  covering  of 
the  walls  would  be  incomplete  without  them.  They  ore 
not  affixed  merely  for  their  better  display  as  ornaments, 


(«)  Boyd  V.  Shorrock,  L.  R., 
6  Eq.  at  p.  79 ;  HeUawell  v. 
Eastwood^  6  Exch.  at  p.  313  ; 
Hutchinson  v.  Kay^  23  Beav. 
at  p.  417;  Haley  v.  Ham- 
mersley^  3  D.,  F.  &  J.  at  p. 
592 ;  Holland  v.  Hodgson^ 
L.  R,  7  C.  P.  at  p.  335. 

(a)  Birch  v.  Dawson,  2  A. 
&  E.  37 ;  Hellawell  v.  East- 
woody  supra;  Haley  v.  Ham- 
mer sley,  supra  :  jR,  v.  Lee,  L.  K., 
1  Q.  B.  at  p.  254  ;  Climie  v. 
Wood,  L.  R.,  4  Ex.  at  p.  329; 
D^Eyncourt  v.  Gregory,  L.  R., 
3  Eq.  382,  396. 

{h)  Birch  V.  Dawson,  supra. 
In  Lady  St.  John  v.  Piott  (2 
Bulst.  102),  it  was  said  that 
shelves  were  parcel  of  the 
house. 

(<?)  Parsons    v.    Hind,    14 


W.  R.atp.  861. 

(d)  Holland  v.  Hodgson, 
supra.  Secus,  in  the  case  of 
the  anchor  of  a  suspension 
bridge  {Ibid. ),  or  of  permanent 
moorings,  Cory  v.  Bristow, 
2  App.  Cas.  262. 

{e)  Patent  Peat  Co.,  17  L.  T. 
69.  That  hop-poles  are  not 
to  be  considered  a  part  of  the 
realty,  see  Gilb.  Evid.  p.  261. 
And  see  Ex  parte  Sir  W.  Hart 
Dyke,  22  Ch.  D.  410.  Secus, 
in  America,  Bishop  v.  Bishop^ 
1  Vernon  (N.  Y.  Rep.)  123; 
SuUivan  v.  Toole,  33  Hun, 
(N.  Y.  Rep.)  203.  In  Canada 
it  has  been  held  that  hop- 
poles  left  standing  in  the 
ground  are  not  distrainable, 
AUway  v.  Anderson,  Upper 
Canada  Rep.,  5  Q.  B.  34. 
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"but  they  also  oonstitute  a  part  of  the  wall  itself  (/).    So,      ^*P'  ^' 
too,  an  organ  fixed  in  a  recess  expressly  made  for  it  may 
cease  to  be  a  chattel  {ff). 

In  less  simple  cases,  however,  it  is  not  always  easy  to  DeouaoiiA  in 
determine  whether  an  article  is  to  be  looked  upon  as  re-  caae^^  ^ 
taining  its  character  as  a  chattel.  It  is  proposed,  therefore, 
to  notice  some  of  the  principal  decisions  on  the  point  under 
consideration,  as  tending  to  show  the  construction  placed 
by  the  Courts  upon  the  words  "temporary"  and  "per- 
manent" with  reference  to  the  object  and  purpose  of 
annexation.  It  must,  however,  be  home  in  mind  that  the 
question  of  fixture  or  no  fixture  being  one  of  fact,  each 
decision  is  necessarily  dependent  on  its  own  particular  cir- 
cumstances. 

In  Davis  v.  Jones  {h)  the  property  in  dispute  consisted  of  J)avisY.  Jonet^ 
pieces  of  machinery  called  jibs,  the  description  of  which  JJep^  "* 
was  as  follows : — Certain  caps  and  steps  of  timber  were 
fixed  into  a  building  and  the  jibs  were  placed  in  these 
caps  or  steps,  and  were  the  uprights  that  turned  round  the 
work  in  the  caps  and  steps.  They  were  fastened  by  pins 
ahove  and  below,  and  might  he  taken  in  and  out  of  the 
caps  or  steps  without  injuring  them  or  the  buildings ;  but 
could  not  be  removed  without  beiag  a  little  injured  them- 
selves. It  was  stated  in  the  special  case  that  jibs  of  this 
description  were  usually  valued  between  outgoing  and  in- 
coming tenants.  The  Court  of  King's  Bench,  on  this 
occasion,  thought  that  the  question  before  them  depended 
upon  a  conclusion  of  fact,  to  be  drawn  from  the  matters 
stated  in  the  case,  and  not  upon  any  point  of  law ;  and 

(/)  D*Eyncourt  v.  Gregory ^  sign-board  of    an    imi  is   a 

L.  E.,  3  Eq.  382.     The  dis-  fixture,  Ex  parte    Willoughby 

tinction  is  also  well  shown  in  d^Ereshy^  In  re    Thomas,   29 

McKeage  v.  Hanover  Insurance  W.  R.  527. 

Co. J   37  Am.  Rep.  471 ;  and  {g)  Rogers     v.     Crow,    40 

Ward  V.  Kilpatrickj  tb,,  note.  Missouri,  91. 

Semhle,  a  picture  used  as  the  (A)  2  B.  &  Aid.  165. 
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they  were  of  opinion,  looking  to  the  mode  of  oonstruotion 
and  to  the  practice  of  valuation  (taking  such  practice  as  an 
explanation  of  their  nature  and  character),  that  these  jibs 
were  not  properly  fixtures  at  all,  but  mere  personal  chat- 
tels. Although  it  is  thought  well  to  notice  this  case  as 
having  been  frequently  cited  as  an  authority,  it  seems 
difficult  to  regard  it  as  being  rightly  decided,  when  viewed 
by  the  light  of  later  decisions ;  for,  in  the  first  place,  the 
jibs  appear, to  have  been  parts  of  an  entire  machine  fastened 
to  other  parts,  which  are  stated  to  have  been  permanently 
fixed  to  the  freehold  (t) ;  and,  secondly,  the  custom  relied 
upon  would  seem  to  have  been  quite  consistent  with  the 
fact  of  the  jibs  being  fixtures,  the  valuation  of  fixtures 
between  outgoing  and  incoming  tenants  being  a  very  com- 
mon practice  (A). 


SellaweU  v. 
Eastwood^ 
gpinning 
maohines. 


In  SellaweU  v.  Eastwood  (/),  the  question  was  whether 
certain  cotton  spinning  machines,  called  mules,  were  fix-, 
tures,  or  mere  chattels,  and,  therefore,  distrainable(wi). 
The  machines  in  question  were  put  up  by  the  tenant  of 
a  mill,  and  were  fixed  by  screws,  some  to  the  wooden  floor 
and  some  into  holes  in  the  stone  flooring,  being  secured 
therein  by  molten  lead.  In  this  case,  the  Court  of  Ex- 
chequer said  that  the  question  to  be  determined  was  one 
of  fact,  depending  principally  upon  the  two  considerations 
already  mentioned;  and  they  held  as  a  fact  that  the 
machines,  being  attached  slightly  and  capable  of  removal 
without  the  least  injury  to  the  fabric  of  the  building  or  to 
themselves,  and  the  object  and  purpose  of  the  annexation 
having  been  not  to  improve  the  inheritance,  but  merely 


(•)  As  to  which,  see  post, 
p.  21. 

(k)  As  to  custom  generally  y 
see  post,  p.  67  et  seg.  In 
Wilde  V.  Waters  (24  L.  J., 
0.  P.  193,  194),  a  doubt  was 
expressed   by  Cresswell,   J., 


as  to  this  case  being  good  law. 

(/)  6  Exch.  295.  And  see 
Skinner  v.  Harman,  3  Ir.  C.  L. 
E.  243  ;  The  Patent  Peat  Co,, 
17  L.  T.  69. 

{m)  As  to  distress,  Beepost, 
p.  386. 
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to  render  the  maohines  steadier  and  more  capable  of  oon- 
venient  use  as  chattels,  they  never  ceased  to  have  that 
character,  and  were,  therefore,  liable  to  distress  (n). 


Chap.  I. 


In  Parsons  v.  Hind{p)y  the  Court  of  Queen's  Bench  held,  i*tfr«»i«  ▼. 
that  an  hydraulic  press,  which,  although  it  was  fixed  iq  a  Uo^pz^. 
factory  by  mortar  (j^),  was  removable  without  any  real 
injury  to  the  inheritance,  was  not  so  annexed  as  to  become 
a  fixture,  but  remained  a  chattel.  The  Court,  adopting 
and  applying  the  principles  laid  down  in  Hellawell  v.  East* 
woody  found  as  a  fact,  that  the  object  of  the  annexation 
was  not  the  permanent  improvement  of  the  inheritance, 
but  that  the  press  was  a  mere  additional  convenience,  not 
essential  to  the  carrying  on  of  the  factory  works,  and 
brought  into  the  factory  for  temporary  uses,  and  that  it 
was  therefore  clearly  a  chattel  {q). 


(n)  It  was  said  by  Lord 
Ljmdhurst,  0.  B.,  in  Trappes 
V.  Harter,  2Cr.  &M.  at  p.  177, 
that  the  screwing  of  a  stock- 
ing-frame to  the  floor  to  keep 
it  steady  would  not  make  it 
a  fixture.  But  this  dictum, 
which  was  obiter,  was  much 
doubted  in  several  cases ;  see 
Minshall  v.  Lloyd,  2  M.  &  W. 
at  p.  456,  per  JParke,  B. ; 
Wilde  V.  Waters,  24  L.  J., 
0.  P.  at  p.  194,  per  Cresswell, 
J. ;  and  it  cannot  be  supjported 
in  the  face  of  the  decision  in 
Holland  v.  Hodgson,  L.  B.,  7 
C.  P.  328;  post,  p.  15. 

(o)  14  W.  E.  860. 

{p)  But  see,  as  to  this, 
Holland  v.  Hodgson,  as  re- 
ported 41  L.  J.,  C.  P.  146, 
per  Blackburn,  J.  See  gene- 
rally, as  to  annexations  by 
mortar,  Yr.  Bk.  20  Hen.  7, 
p.  1 3 ;  Lawton  v.  Salmon,  1  H. 
Bl.  260,  innotis;  R,  v.  Otleg, 


1  B.  &  Ad.  161;  West  v. 
Blakeway,  2  M.  &  G.  729, 
757 ;  Metropolitan  Counties, 
Sfc,  Society  v.  Brown,  26  Beav. 
454 ;  Cross  v.  Barnes,  46 
L.  J.,  Q.  B.  D.  479 ;  post, 
p.  15.  Compare  Syme  v. 
Harvey,  24  D.  202,  post,  p. 
103 ;  Nishet  v.  Mitchell- Innes, 
7  E.  575,  post,  p.  23. 

{q)  It  is  important  to  ob- 
serve that  there  is  a  material 
distinction  between  the  two 
foregoing  cases,  inasmuch  as 
in  Hellawell  v.  Eastwood  the 
mides  were  necessary  to  the 
use  of  the  premises  for  the 
purpose  for  which  they  were 
occupied,  whilst  the  Court,  in 
Parsons  v.  Hind,  expressly 
found  that  this  was  not  so 
with  reference  to  the  hydraulic 
press.  The  decision  in  the 
former  case,  therefore,  went 
considerably  further  than  that 
in  the  latter. 
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Parti. 

Walmsley  ▼. 
Milne,  steam 
engine  and 
boUer. 


Mather  v. 
Fraeer, 
machmery 
affixed  by 
quasi  penna- 
nent  means. 


In  Walmsley  v.  Milne  (g),  the  Court  of  Common  Fleas, 
after  refusing  to  express  any  opinion  on  the  case  of  Hella' 
icell  y.  Easttcoodf  held  that  a  steam-engine  and  boiler,  a 
hay  cutter,  and  other  articles  annexed  to  the  freehold  by 
the  owner  in  fee,  for  the  purposes  of  his  trade,  were  fix- 
tures. In  this  case  the  articles  were  screwed  or  attached 
by  bolts  or  nuts,  and  could  be  removed  without  injury  to 
the  building  or  to  themselves;  but  the  Court  were  of 
opinion  that  they  were  all  firmly  annexed  for  the  purpose 
of  improving  the  inheritance,  and  not  for  any  temporary 
purpose. 

In  Mather  v.  Frascr  (r).  Page  Wood,  V.-C,  held  that  a 
mortgage  of  a  mill  by  the  owners  in  fee,  who  carried  on 
the  business  of  copper  roller  manufacturers,  by  which  the 
mortgagors  purported  to  convey  all  fixtures,  passed  all 
such  of  the  machinery  and  articles  on  the  premises  in 
question  as  were  affixed  to  the  freehold,  whether  by  screws, 
solder  or  any  other  quasi  permanent  means,  or  by  being  let 
into  the  soil.  The  learned  judge  further  held  that,  even 
assuming  it  to  be  possible  to  distinguish  between  the  case 
of  machinery  pleu^ed  upon  land  for  the  purpose  of  trade 


(a)  7  C.  B.,  N.  S.  115. 
Ana  see  Wilde  v.  WaterSy  16 
C.  B.  637,  where  it  was  held 
that  a  ladder,  which  was  the 
only  means  of  access  to  an 
upper  room,  and  was  fixed  to 
the  floor  below  and  a  beam 
above,  a  crane  nailed  to  the 
roof  and  floor,  and  a  bench 
nailed  to  the  wall,  were 
fixtures. 

(r)  2  K.  &  J.  536,  foUowing 
Ex  parte  Barclay ^  Re  Gawan, 
6  D.,  M.  &  G.  403.  See,  also, 
the  case  of  a  threshing  ma- 
chine, Wiltshear  v.  Cottrell, 
1  E.  &  B.  674  ;  of  an  engine 
and  boiler,  Climie  v.  Wood, 
L.  E.,  4  Ex.  328 ;  of  looms, 


Re  Dawson,  Tate  Si*  Co.,Ir.Il., 
2  Eq.  218 ;  of  machinery, 
Irish,  ^c.  Building  Society  v. 
Mahony,  Ir.  R.,  10  C.  L. 
363 ;  and  Brandos  Trustees  v. 
Brandos  Trustees,  5  R.  607. 
That  gas  fittings  are  fix- 
tures. Bee  Wilde  v.  Waters, 
supra;  Sewell  v.  Anger  stein, 
18  L.  T.  300.  Though  in 
Scotland  they  have  been  held 
to  be  mere  chattels,  see  Nisbet 
V.  Mitchell-Innes,  7  R.  575; 
and  the  weight  of  authority 
in  America  seems  to  be  to  the 
same  effect.  Smith  v.  Common^ 
wealth,  29  Am.  Bep.  402  (note, 
p.  403).  See,  however,  Fratt 
V.  Whiitier,  41  Am.Eep.  251, 
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and  manufacture  as  collateral  to  and  independent  of  the  ^*P'  ^' 
use  and  enjoyment  of  the  land  itself,  and  that  of  .machinery 
placed  upon  the  land  for  the  purpose  of  better  and  more 
profitably  enjoying  the  land  («),  it  was  with  the  latter  view 
that  the  articles  in  question  had  been  placed  upon  the 
mortgaged  premises.  The  Vice-Chancellor  in  this  case 
expressed  disapproval  of  the  decision  in  Hellawell  v.  East' 
woody  though  he  attempted,  under  a  slight  misapprehension 
as  to  the  law  of  distress  {t)^  to  show  that  it  might  be  sup- 
ported on  other  grounds. 

The  same  learned  judge  again  decided  in  Boyd  v.  BoydY.Shor- 
Shorrock  (w),  that  looms  in  a  cotton  mill,  fastened  by  nails  '  vxma- 
driven  through  the  loom-feet  into  wooden  plugs  fitted  into 
the  stone  pavement,  passed  as  fixtures  under  a  mortgage 
of  the  premises  by  a  tenant.  The  grounds  of  the  decision 
were,  that  it  was  the  primary  intention  that  the  looms 
should  remain  so  affixed  during  the  interest  of  the  tenant, 
and  that  the  fact  that  extraordinary  circumstances  might 
arise  rendering  it  desirable  to  remove  and  affix  them  to 
another  part  of  the  building,  did  not  make  the  purpose  of 
the  annexation  less  permanent  {x). 

The  foregoing  cases  were  considered  by  the  Court  of  Longhotum  ▼. 
Queen's  Bench  in  Longhottom  v.  Berry  (y)  with  reference  n«T^ii  doth 
to  certain  machines  set  up  in  a  cloth  mill  and  affixed 
thereto  by  screws,  bolts  or  solder  by  the  owner  in  fee,  who 
had  mortgaged  the  premises.  It  was  contended  on  behalf 
of  the  plaintiff,  on  the  authority  of  Hellaicell  v.  Eastwood^ 
that,  looking  to  the  mode  of  annexation  and  to  the  fact  that 

(fi)  As  to  which,  see  post^         {x)  The  Vice-ChanceUorre- 

p.  229.  fused  to  admit  evidence  of  a 

{t)  See  Walmaley  v.  Milne,  custom    to    regard   the   ma- 

7   0.   B.,   N.   S.   at  p.   129;  chinery  as  personal  chattels. 

Holland  v.  Hodgson,  L.  B.,  As  to  this.  Bee  post,  p.  25. 
7  0.  P.  at  p.  338.     And  see         (y)  L.   R,   5    Q.   B.   123. 

post,  p.  388.  And  see  Turner  v.  Cameron, 

(m)  L.  B.,  5  Eq.  72.  id,  p.  306. 
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Parti. 


Washer. 


Beaming^ 
frame. 


the  object  of  the  fixing  was  to  ensure  steadiness  and  to  keep 
the  machii^es  in  their  places  when  worked,  they  were  mere 
chattels.  The  Court,  however,  stating  that  though  Hella^ 
well  y.  Eaaticood  had  been  frequently  cited,  it  had  not  been 
followed,  said  that  the  same  thing  could  probably  be  said 
of  most  trade  fixtures ;  and  that  if  the  effect  of  the  fixing 
was  to  cause  the  whole  set  of  machines  to  be  effectually 
used  in  the  manufacture  of  cloth,  it  seemed  very  difficult 
to  avoid  coming  to  the  conclusion  that  a  necessary  conse«* 
quence  was  to  cause  the  mill  to  be  put  to  a  more  profitable 
use  as  a  wool  mill  than  it  would  be  otherwise.  They 
further  remarked  that  it  was  equally  difficult  to  conceive, 

fixed  to  the  freehold  for  the  purpose  of  being  worked, 
could  truly  be  said  never  to  lose  its  character  as  a  moveable 
chattel.  The  Court,  therefore,  held  that  the  machines  so 
affixed  were  fixtures.  There  were  certain  articles,  however, 
which  the  Court  in  the  same  case  held  to  be  moveable 
chattels,  and  amongst  others  was  a  '^  WEisher"  or  machine 
for  washing  doth  after  it  was  woven.  This  stood  on  the 
fioor  entirely  by  its  own  weight,  but  attached  to  it  were 
pipes  connected  with  the  water  supply  of  the  town  and 
with  a  well  on  the  premises.  It  is  submitted  that  the  ground 
upon  which  this  was  held  to  be  a  chattel  was  that  the  pipes 
were  not  attached  to  it  as  a  means  of  fastening  it  to  the 
soil,  but  solely  for  the  purpose  of  conveying  the  water  to 
it.  The  like  reason  seems  applicable  to  a  ^^  beaming  frame," 
which  was  also  held  to  be  a  chattel.  This,  again,  stood 
upon  the  fioor  by  its  own  weight,  but  was  connected  with 
the  motive  power  by  a  belt  which  would  have  to  be  cut 
before  the  machine  could  be  removed  (s). 


(2)  See  also  Horn  v.  Baker, 
9  East,  215;  H.  v.  Haslam, 
17  a  B.  220,  posi,  p.  341 ; 
Chidley  v.  West  Ham,  32 
L.  T.  486,  post,  p.  1 6.  Com- 
pare R.  V.  Lee,  L.  K.,  1  Q. 


B.  241,  where  purifiers  con- 
nected in  a  similar  manner  by 
pipes  with  retorts  and  gas- 
holders in  gas  works,  were 
held  to  be  rateable  as  fixtures. 
And  see  post,  p.  343,  note  (r). 
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The  same  question  come  before  the  Exchequer  Chamber  ^*P'  ^' 
in  the  case  of  Holland  v.  Hodgson  (a),  which  was  in  reality,  Holland  ▼. 
though  not  in  form,  an  appeal  from  the  decision  of  the  ^^ij^'niill. 
Qrueen's  Bench  in  the  last-mentioned  case,  there  being  no 
real  difference  in  the  mode  of  annexation  of  the  articles  in 
question  in  the  two  cases.  The  Court  reviewed  the  authori- 
ties on  the  point,  and  in  an  exhaustive  judgment  delivered 
by  Blackburn,  J.,  practically  affirmed  the  decision  in  Long- 
bottom  V.  Berry.  The  Court  approved  of  the  principle  laid 
down  in  Hellatcell  v.  Easticoody  subject  to  this — that  they 
considered  the  words  "temporary  purpose ''  must  be  applied 
to  such  cases  as  that  of  an  anchor  dropped  for  the  tem- 
porary purpose  of  mooring  a  ship,  or  the  instance  given  by 
Parke,  B.,  in  that  case,  of  a  carpet  tacked  to  the  floor  for 
the  purpose  of  keeping  it  stretched,  and  not  to  a  case  such 
as  that  of  a  tenant  who,  for  example,  fixes  a  shop  counter 
for  the  purpose  (in  one  sense  temporary)  of  more  effectu- 
aUy  enjoying  the  shop  while  he  continues  to  sell  his  wares 
there.  They  questioned,  therefore,  whether  the  principle 
was  correctly  applied  to  the/flrc/«  in  that  case. 

In  a  still  more  recent  case  (ft)  before  Manisty,  J.,  on  Otom  v. 
further  consideration,  the  question  arose  with  reference  to  awTeiimeJ" 
a  portable  engine  bolted  to  a  wooden  frame  placed  on  a 
brick  foundation  covered  with  wet  mortar,  into  which  the 
weight  of  the  engine  caused  the  frame  to  sink.  It  ap- 
peared that  such  engines  are  sometimes  used  without  being 
fixed  to  the  land,  although  in  this  case  the  surface  of  the 
ground  rendered  the  fixing  necessary.  The  engine  was  to 
be  used  only  while  a  new  shaft  was  being  sunk  in  the 
colliery  in  which  it  was  placed,  and  on  the  completion  of 
the  shaft  a  more  powerful  engine  was  to  be  substituted. 
The  learned  judge  held  that,  notwithstanding  these  cir- 

(a)  L.  E.,  7  C.  P.  328.  Burnside  v.   Marcus y   Upper 

(5)  Oowv.^arwM,  46L.J.,  Canada  Rep.,  17  C.  P.  130; 

Q.  B.  D.  479.     Compare  The  and  see   Brandos  Trustees  v. 

Patent  Peat  Co.,  17  t.  T.  69 ;  Brand's  Trustees,  5  R.  607. 
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Parti. 


Chidley  Y. 
JFest  ffam, 
utenailBiii 
distillery. 


oumstanoes,  the  purpose  and  time  for  whioh  the  engine  was 
intended  to  be  used  were  of  a  quasi  permanent  charaoteri 
and  that  the  engine  was,  therefore,  a  fixture. 

The  only  other  case  whioh  it  is  thought  necessary  to 
mention  here  is  that  of  Chidley  v.  The  Churchwardens  of 
West  Ham  (c).  There  the  question  was  whether  certain 
utensils  in  a  distillery  were  rateable  as  being  fixtures  (d). 
Some  of  these  were  screwed  down,  and  some  attached  to 
pipes,  which  again  were  fastened  to  steam  engines  or  to 
articles  which  were  clearly  fixtures.  A  further  question 
arose  as  to  two  pumps  fastened  by  bolts  through  the  walls 
to  iron  plates  on  the  other  side.  The  special  case  stated 
that  all  these  articles  were  necessary  in  the  process  of 
distilling,  but  were  capable  of  being  easily  disconnected, 
and  that  each  of  them  before  being  connected  was  a  sepa- 
rate and  complete  article  in  itself,  known  in  the  trade  as 
such ;  the  case  also  stated  that  all  of  them  were  bought 
and  sold  as  separate  and  complete  articles,  and  that  most 
of  them  were  bought  and  sold  secondhand  as  well  as  new. 
The  Court  held  that  the  articles  in  "teiestion  were  chattels, 
adgment  of  Blackbum,  J.,  in  the  course  of  his  judgment  said :  The 
"™'  *  question  "  depends,  as  is  stated  in  Holland  v.  Hodgson 
"  (supra) y  on  whether  they  are  annexed  to  the  freehold; 
'^  and  if  they  are  annexed  in  a  certain  sense,  with  what 
"  intent  they  were  so  annexed.  Applying  these  rules  it 
''  appears  by  the  case  that  all  the  articles  are  chattels  well 
^'  known  in  the  trade,  and  sold  separately,  both  as  new  and 
^'  secondhand.  They  are  not  attached  to  the  premises, 
^^  except  in  the  sense  that  the  weight  of  the  article  keeps 
'*  it  steady,  and  though  one  or  two  are  screwed  down  and 
^'  some  attached  to  pipes,  which  again  are  attached  to 
^'  steam  engines,  or  to  what  are  clearly  fixtures,  this  alone 
"  will  not  make  them  fixtures.  I  thought  at  first  that  the 
"  two  pumps  were  annexed  to  the  freehold,  but  with  some 

(c)  32  L.  T.  486.  (fl?)  As  to  rateability  of  fix- 

tures,  Beepostf  p.  338. 


Jud 

b: 
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"  hesitation,  I  now  think  that  they  are  not  so  annexed  as  to  ^^P-  ^' 
"  come  within  the  rule.  They  are  bought  as  independent 
"  chattels,  and  though  screwed  down  while  used,  still  they 
'<  can  easily  be  unscrewed  and  again  sold  as  chattels ;  and 
^  as  the  rest  of  the  Court  clearly  hold  they  are  not  an- 
"  nexed  to  the  freehold  I  agree  with  them."  Lush,  J.,  in 
assenting,  said,  '^  These  cases  are  always  difficult,  owing 
^^  to  the  things  being  often  almost,  and  yet  not  entirely, 

'^  fixtures I  do  not  think,  from  the  description 

^*  given  of  the  works,  that  they  are  so  annexed  as  to  become 
"  part  of  the  soil.  As  to  the  pump  (sic)  I  think  it  is  not 
'  *'  fixed,  and  that  as  it  is  capable  of  being  sold  again,  and 
^^  is  fixed  merely  to  steady  it,  it  cannot  be  treated  as  a 
"  fixture." 

In  every  view  this  case  presents  difficulties.  The  Court  Deoifiion  in 
appear  to  have  treated  aU  the  articles  upon  exaoUj  the  ^^J;. 
same  footing,  whereas  there  seems  to  have  been  a  con-  considered, 
siderable  difference  in  the  degree  of  annexation  between 
the  utensils  and  the  pumps.  In  accordance  with  the  decision 
in  Longboiiom  v.  Berry y  as  to  the  "  washer  "  (e),  it  would 
seem  that  the  physical  annexation  of  these  utensils  was 
incomplete,  and  they  might  on  that  ground  be  said  to  be 
chattels.  With  regard  to  the  pumps,  however,  the  de- 
scription would  seem  to'  show  that  they  were  clearly 
annexed  physically,  and  certainly  as  much  so  as  the  looms 
in  Holland  v.  Hodgson.  It  must  be  presumed,  therefore, 
that  as  regards  the  pumps,  at  any  rate,  the  ratio  decidendi 
was  that  the  annexation  was  for  a  temporary  purpose ;  and 
this  inference  appears  to  have  been  drawn  from  the  state- 
ment in  the  case,  that  all  the  things  were  frequently 
bought  and  sold  separately,  both  new  and  second-hand. 
But  this  could  surely  have  been  said  of  the  looms  in 
Holland  v.  Hodgson  and  the  earlier  cases,  and  the  fact  that 
they  were  capable  of  being  so  bought  and  sold  would  not, 

{e)  Ante  J  p.  14. 
F.  C 
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Parti. 


in  itself,  negative  the  inference  that  they  were  attached  for 
the  purpose  of  carrying  on  the  trade;  and  that  it  was 
intended  that  they  should  remain  fixed  during  the  interest 
of  the  appellant.  Moreover,  it  is  to  be  noticed  that  in 
Grymes  v.  Boiceren  (<?),  it  was  decided  that  pumps  attached 
in  a  very  similar  way  were  fixtures.  As  regards  the 
pumps,  therefore,  as  to  which  it  is  to  be  noticed  that 
Blackburn,  J.,  expressed  some  doubt,  it  is  submitted  the 
decision  is  questionable. 


Difficulty  of 
laying  down 
any  general 
rule. 


Decifiionin 
ffellaweU  y. 
Eastwood 
considered. 


On  a  consideration  of  the  authorities  referred  to  in  the 
preceding  pages  on  the  subject  of  annexation,  it  will  be 
seen  how  very  difficult,  if  not  impossible,  it  is  to  lay  down 
any  general  rule  as  to  what  constitutes  an  annexation 
sufficient  to  make  an  article  a  fixture.  In  almost  all  the 
cases  on  the  subject  the  decision  in  Hellavcell  v.  Easticood 
has  been  quoted,  and  in  the  majority  it  has  been  un- 
favourably criticised,  though  the  principles  of  law  there 
laid  down  have  been  admitted  to  be  correct.  It  is  sub- 
mitted that,  according  to  the  tendency  of  later  judicial 
opinion,  the  Court  of  Exchequer  did  not  in  that  case  suf- 
ficienUy  take  into  consideration  the  fact,  that  though  the 
immediate  purpose  with  which  the  "  mules "  were  fixed 
was  to  render  them  steadier,  yet,  as  the  result  of  the  an- 
nexation was  to  put  the  premises  to  a  more  profitable  use 
for  the  purposes  to  which  they  were  applied,  they  were 
annexed  for  an  object  sufficiently  permanent  to  make  them 
part  of  the  land.  It  is  difficult  to  see  what  was  the 
meaning  attached  by  the  Court  in  that  case  to  the  words 
"for  the  improvement  of  the  inheritance."  It  follows 
from  the  definition  of  "  fixtures"  given  above  (/),  that  in 
one  sense  all  fixtures  may  be  said  to  be  affixed  for  a  pur- 
pose only  temporary,  seeing  that  their  removal  is  con- 
templated at  some  period.  It  cannot  be  supposed,  how- 
ever, that  the  Court  considered  that  tenant's  fixtures,  t.  e. 


(tf)  6  Bing.  437,  andpo«/,  p.  114. 


(/)  Ante,  p.  2. 
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fixtures  removable  by  a  tenant,  were  not  part  of  the  soil,  Chap.  I. 
and  jet  it  is  plain  that  the  object  of  annexation  by  a 
tenant  is  not  to  improve  the  landlord's  reversion.  The 
only  possible  explanation  seems  to  be  that  the  Court  of 
Exchequer  would  have  thought  that  such  fixtures  were  for 
the  improvement  of  the  inheritance,  in  the  sense  that  if 
not  previously  eevered  they  pass  with  the  demised  premises 
to  the  landlord  at  the  expiration  of  the  term. 

But  be  this  as  it  may,  it  is  now  settled  beyond  dispute,  Objeot  of 
that  when  the  object  and  purpose  with  which  an  article  ^t^be^***^ 
has  been  affixed,  are  considered  as  a  test  whether  the  looked  at  in 
article  has  or  has  not  ceased  to  be  a  chattel,  they  must  interest  of 
be  regarded  in  relation  to  the  interest  in  the  land  of  the  p««on  annex- 
person  affixing  the  article,  which  interest,  as  in  the  case  of 
a  tenant,  may  itself  be  temporary ;  and  that  if  it  appears 
that  a  chattel  has  been  annexed  with  the  intention  of  its 
remaining  affixed  during  the  continuance  of  that  interest, 
the  purpose  of  the  annexation  cannot  be  considered  merely 
temporary  (^).      There    can   be   little   doubt,    therefore., 
that  in  circumstances  similar  to  those  in  Hellawell  v.  East- 
fcoodj  the  machines  in  question  would  now  be  considered 
fixtures. 

The  authorities  on  this  subject  seem  to  lead  to  the  Result  of 
conclusion  that  where  articles  are  in  any  way  annexed  to  *^  *^"  ^' 
the  realty,  with  a  view  to  its  better  enjoyment  during 
the  interest  of  the  person  annexing  them,  they  become 
fixtures,  whether  that  person  be  the  owner  of  an  estate  of 
inheritance,  for  life,  or  merely  for  a  term  of  years.  It  is 
submitted,  therefore,  that,  in  inquiring  whether  a  given 
article  is  a  fixture  or  a  chattel,  the  extent  of  the  interest 
of  the  person  annexing  it  is  immaterial,  the  question  being 
what  was  the  object  and  purpose  of  the  annexation  as 

{g)  Boydy.  Shorrock,  L.B.,  Holland  v.  Hodgsoriy  L.  B.,  7 
5  Eq.  72,  78 ;  Turner  v.  Came-  C.  P.  328,  336  ;  Chidley  v. 
ron,  L.  R,  5  Q.  B.  306,  312  ;      West  Ham,  32  L.  T.  486, 488. 
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^^"^^*  evidenced  by  the  use  to  which  the  article  was,  in  fact,. 
applied.  There  seems,  however,  to  have,  been  some  con* 
fusion  in  the  oases  on  this  point,  owing,  it  is  thought, 
to  the  fact  that  the  distinction  between  questions  of  this 
nature,  and  those  as  to  the  right  of  removal  of  articles  ad* 
mitted  to  be  fixtures,  has  not  been  sufficiently  observed  (A)» 
In  the  latter  case,  as  will  be  seen  hereafter,  it  is  necessaril j 
important  to  consider  the  nature  of  the  interest  in  the 
realty  of  the  person  who  has  made  the  annexation. 


GonstmotiFe 
annexation. 


It  remains  to  notice  those  exceptional  cases  of  what  is 
called  constructive  annexation,  in  which,  in  certain  cir- 
cumstances, things  are  by  construction  of  law  considered 
to  be  annexed  to  the  realty,  although  in  fact  they  are 
not  so  (t).  These  cases  are  based  on  the  maxim  res  acces^ 
Boria  sequitur  rem  principalem^  upon  which  principle  where 
articles,  though  in  themselves  unattached  and  mere  chattels^ 
are  accessory  to  the  realty,  or  essential  parts  of  something 
which  is  itself  a  part  of  the  realty,  they  are  considered  to 
be  constructively  annexed  to  it. 


LockB  and 
keys,  &c. 


Thus,  locks  and  keys,  windows  or  doors  hanging  or 
serving  to  a  house,  although  they  may  be  distinct  things, 
are  considered  to  be  annexed  to  the  house  to  which  they 
belong  (*).  Similarly,  a  millstone  removed  for  the  tem- 
porary purpose  of  picking,  remains  parcel  of  the  mill  (/). 


(A)  See  per  Kindersley, 
V.-C,  in  Gibson  v.  Hammer^ 
smith  R,  Co,,  32  L.  J.,  Ch. 
337,  342. 

(t)  They  do  not,  however, 
acquire  all  the  incidents  of 
realty;  for  example,  trover 
may  be  brought  for  them  like 
other  chattels. 

{k)  Pyot  V.  Lady  St,  Johrij 
Cro.  Jac.  329;  Sheppard's 
Touchstone,  470 ;  Liford's 
case,  1 1  Oo.  50  b  ;  Bishop  v. 


Elliott,  11  Exch.  at  p.  119; 
Moody  V.  Steggles,  12  Ch.  D. 
261,  267 ;  and  see  post,  pp. 
277,  388. 

(J)  PlaceY.Fayy,4M,&'R. 
277 ;  Walmsley  v.  Milne,  7 
0.  B.,  N.  S.  115;  Sewelly. 
Angerstein,  18  L.  T.  300; 
Metrop,  Counties,  Sfc,  Society 
V.  Brown,  26  Beav.  454, 459  ; 
Wadleigh  v.  Janvrtn,  41  New 
Hampshire,  504,  511.  So  in 
the  Digest,  Lib.  XIX.  tit.  1,17, 
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Again,  where  maohineiy  is  attached  to  the  realty,  all      d^p-l' 
those  loose  artiples  which,  though  not  physically  attached  Unattached 
to  the  fixed  machinery,  are  yet  necessary  for  the  working  ^ia  o?fc^ 
thereof,  are   in  contemplation  of    law  attached  to  the  maohinerj. 
realty;  proTided  they  be  constructed  and  fitted  so  as  to 
form  parts  of  the  particular  machinery,  and  are  not  eqiially 
capable  of  being  applied  in  their  existing  state  to  other 
machinery  of  the  kind  {m).    And  even  duplicate  parts  will 
be  considered  part  and  parcel  of  the  machine  for  which 
they  are  intended.    For  although  the  machine  may  be  a 
perfect  machine  without  them,  it  is  a  more  perfect  machine 
with  them.     This  will  not  be  so,  however,  if  they  have 
never  been  used  in  the  machine,  and  it  is  necessary  that 
something  more  be  done  to  fit  them  to  it  before  they  are 
ready  for  use  (n). 

Upon  the  same  principle  where  circumstances  are  such  S*o?®8  5°"^- 

•  ....  poBingdry 

as  to  show  that  articles,  though  retained  in  position  by  stonewall, 
their  own  weight  only,  were  intended  to  be  part  of  the 
land,  they  do  become  part  of  it.  A  simple  instance  of  this 
dass  is  afforded  in  the  case  of  a  dry  stone  wall,  in  which  the 
blocks  of  stone  are  placed  one  upon  the  top  of  another  without 
mortar  or  cement.  In  this  case,  though  each  block  of  stone 
is  de  facto  an  independent  chattel,  the  law  considers  it  to  be 
constructively  annexed  to  the  soil  on  which  the  wall,  of 
which  it  forms  an  integral  part,  is  placed.  The  same 
stones,  however,  if  stacked  for  convenience  in  a  similar 
way  in  a  builder's  yard  would  remain  chattels,  for  in  this 


§   10,    **Ea  qu8B  ex  eedificio 
'*  detracta  suntut  reponantur 
"  8Bdificii    sunt."      And    see, 
the  section  on  Heirlooms,  &c., 
post,  p.  249. 

(m)  Dixon  v.  Fishery  6  Bell, 
775,  801  ;  S.  aia  H.  L.,  12 
ei.  &  F.  312,  330,  and  post, 
pp.  232, 241 ;  Mather  v.  Fraser, 
2  K.  &  J.  536,  559 ;  White- 
head  V.  Bennett,  27  L.  J.,  Ch. 


at  p.  475 ;  Bain  v.  Brand,  I 
App.  Cas.  762,  764. 

(n)  Ex  parte  Astbury,  L.  R., 
4  Ch.  630,  634.  Andsee  Voor- 
hisY.  Freeman,  2  Watts  &  Ser- 
jeant (U.  S.  Rep.),  116,  120; 
Wadleigh  v  Janvrin,  41  New 
Hampiwire,  504  ;  Bumside  v. 
Twitchell,  43  New  Hamp- 
shire, 390. 
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^"^^      case  it  is  obTious  that  they  are  bo  placed  for  a  purpose 
strictly  temporary  (o). 

Statues,  ^  question  of  creater  nicety  occurs  in  the  case  of 

vases  &c  x  d  •/ 

statueSy  yases,  &c.  placed  in  the  vicinity  of  a  building  and 
resting  by  their  own  weight  alone.  It  was  held  by  Lord 
:D'jEyticouri  v.  Eomilly,  M.E.,  in  UEyncourt  v.  Gregory  (jo),that,  if  these 
are  strictly  and  properly  part  of  the  architectural  design  of 
a  building,  and  put  there  as  such,  as  distinguished  from 
mere  ornaments  afterwards  added,  they  will  be  considered 
as  constructively  annexed,  and,  therefore,  a  part  of  the 
freehold.  His  Lordship  remarked  that  the  distinction  no 
doubt  was  a  very  fine  one,  but  that  he  was  unable  to  sug- 
gest any  other  mode  of  determination. 

There  seems  to  be  no  other  reported  decision  on  the 
point  in  England.  In  America,  prior  to  the  dedsion  in 
the  last  case,  the  Court  of  Appeal  at  New  York  had  to 
^m^^^^^'  consider  the  point  in  the  case  of  Snedeker  v.  Warring  {q). 
There  A.,  a  sculptor,  being  the  owner  of  a  farm,  mort- 
gaged it  to  B.  Subsequently  A.  erected  upon  the  farm  a 
dwelling-house  of  red  sandstone,  and  also  placed  upon 
the  lawn  in  front  of  the  house  a  colossal  statue  of  his  own 
workmanship.  The  statue  was  also  of  red  sandstone,  and 
stood  upon  a  prepared  base  of  the  same  material,  to  which, 
however,  it  was  in  no  way  attached,  its  own  weight  being 
sufficient  to  keep  it  in  position.  The  majority  of  the 
Court,  following  the  distinction  laid  down  by  the  civil 
law  between  articles  placed  ad  integrandam  domum  and 
such  OS  are  placed  ad  instruendam  domwriy  held  that  the 

{o)  Holland  v.  Hodgson,  L.  simply  laid  upon  the  ground, 

B.y  7  C.  P.  at  p.  335.  have  in  America  been  held  to 

(p)  L.  E.y  3  Eq.  382.  form  part  of  the  realty,  see 

Iq)  2    Keman,    170.    And  Central  Branch  Railroad  Co. 

see  Wadleigh  v.  Janvrin,  41  v.  FritZy   27  Am.  Rep.   175; 

New  Hampshire,    504.    For  State  Savings  Bank  v.   Kir- 

instances    in  which   ''  frame  cheval,  id,  310. 
buildings"  placed  upon  blocks 
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Btatue  was  part  of  the  land  and,  as  Buoh,  passed  to  B.  <^*P'  ^- 
under  the  mortgage.  The  grounds  given  for  the  decision 
were  that  the  statue  was  peouliarly  fitted  as  an  ornament 
for  the  ground  in  front  of  the  house,  and  that  it  was  of 
colossal  size  and  not  adapted  to  any  other  destination,  and 
that  the  design  and  position  of  the  statue  were  in  every 
respect  appropriate,  in  good  taste,  and  in  harmony  with  the 
surrounding  objects  and  ciroumstances.  In  Scotland  it  Ni^hetY, 
has  been  held  (r)  that  stone  lions  standing  in  the  grounds  of  i^net. 
a  house  mid  bedded  in  stucco^  and  fire  day  vases  placed  on 
the  tops  of  a  stone  parapet  wall  and  on  stone  pedestals, 
and  attached  thereto  by  stucco  or  cement,  did  not  lose 
their  character  as  chattels.  It  was  found  that  the  mode  of 
attachment  was  merely  what  was  necessary  to  prevent 
them  from  being  blown  or  knocked  over,  and  that  the  vases 
formed  no  part  of  the  design  of  the  house,  as  the  stone 
work  was  complete  in  itself  and  so  constructed  as  to  pro- 
duce a  proper  architectural  effect  without  them.  This 
case  is  in  strong  contrast  to  that  of  UEyncourl  v.  Gregory^ 
for  the  fact  that  the  articles  formed  no  part  of  the 
architectural  design,  but  were  in  fact  excrescences,  was 
considered  to  outweigh  even  the  circumstance  of  slight 
physical  annexation. 

• 

It  is  to  be  observed  that  in  D^Eyncourt  v.  Gregory  and 
Sned^ker  v.  Warring  the  articles  were  part  of  the  original 
architectural  design,  whereas  this  was  expressly  found  not 
to  be  the  case  in  Nishet  v.  Mitchell-Innes,  It  may,  how- 
ever, be  still  open  to  doubt  whether  an  article,  though 
subsequently  added  by  way  of  ornament,  may  not,  by 
special  adaptation  to  the  adornment  of  the  house,  become 
an  integral  part  of  it,  though  not  forming  part  of  the 
original  architectural  design  («). 

{r)  NtshetY.MiicheU-Innes,      Miln,    I   E.    1180.     For  the 

7  R.  675.  provisions  of  the  French  law, 

{s)  See  further  DowaU  v.     see  Code  Napoleon,  Liv.  II. 


24 


ON  THE  KATURE  OP  FIXTURES, 


^9xii.  It  will  have  been  seen  that  in  all  oases  the  question  of 


Onufi  of  proof  whether  a  chattel  has  become  a  fixture  is  one  of  evidence, 
imn^tioBL^   and  dependent  upon  the  particular  circumstances  of  each 
noa^*  I'f  ^f^^  tib6iP^'>rQf  uuportaut  to  see  upon  whom  the 
on/'  I  I      '^"^td^mdal^oYr'mg  re* 

ms..  lent  of  the 

Cc  rtinent  :— 

ierwise  at- 
*  lare  not  to 

te  circum- 

ptended  to 

t  they  were 

f  ih^Qj  have 

^y  an  article 

^  to  be  con- 

distances  are 

^  to  continue 

ftnd  that  it  is 


Evidenoo  of 
usage  to  sho'W 
that  article  is 
a  chattel. 


may  be  well 

Lence  of  cus- 

a  particular 

^oneSy  already 
in  deciding 
some  weight 

tides  of  that 

and  incom- 

[dgment  of  the 

kge)  as  an  ex- 
|e  articles,  they 

^t  is  submitted 


>rp.     Jur.     Civ. 
Lb.  XIX.  tit.  1, 

|7  0.  P.  atp.335. 
'p.  9. 
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Mrith  diffidenoe  that  the  usage  stated  did  not  justify  the      ^^^P-^- 
inference  thus  deduced  from  it,  viz.  that  the  jibs  were  not 
fixtures,  and  that  the  usage  merely  went  to  show  that  the 
jibs  were  removable  as  between  landlord  and  tenant,  that 
is,  that  they  were  fixtures  properly  so  called  (a?). 

It  would  seem  that  this  statement  only  properly  carried  Effect  of 
weight  as  affording  some  evidence  of  the  slight  extent  of  tra^.  ^ 
the  physical  annexation  of  the  jibs.  It  was  in  this  latter 
sense  that  somewhat  similar  statements  of  usage  were  re- 
ceived in  the  case  of  Chidley  v.  The  Churchwardens  of  West 
Ham  {y)y  where  it  was  stated  that  the  articles  in  dispute, 
before  being  connected  with  the  soil,  were  separate  and 
complete  articles,  known  in  the  trade  as  such  and  fre- 
quently bought  and  sold  second-hand  as  well  as  new.  In 
Boyd  V.  Shorrock  (z)  the  question  was  whether,  as  between 
mortgagees  and  assignees  of  the  mortgagor's  creditors,  a 
mortgage  deed  passing  certain  looms  fixed  in  a  mill  needed 
registration  under  the  Bills  of  Sale  Act,  1854  {a).  It  was 
contended  on  behalf  of  the  assignees,  that  by  the  custom 
of  trade  in  the  district  such  looms  were  not  regarded  as 
fixtures,  but  as  merely^ personal  chattels;  but  Wood,  V.-C, 
refused  to  admit  evidence  of  such  a  custom.  The  view 
taken  by  the  learned  judge  seems  to  have  been  that  the 
deed  expressly  passing  all- looms  and  other  machinery, 
whether  "  fixed  or  moveable,"  those  words  were  plainly 
sufficient  to  include  the  looms  in  question,  whether  they 
were  to  be  regarded  as  fixtures  or  chattels;  and  that, 
therefore,  the  only  question  was  whether  they  were  in  fact 
fixtures,  in  which  case  the  mortgagees  were  entitled  to 
them,  although  the  mortgage  had  not  been  registered. 
The  effect  of  evidence  of  usage  of  trade  being  only  to  raise 
a  presumption  that  parties  have  contracted  with  reference 

(a?)  See  Grymesv,  Soweren,  (z)  L.  R,  5  Eq.  72;  anUf 

6  Bing.  437,  439.  p.  13. 

-    (y)  Ante^  p.  16.  (a)  As  to  bills  of  sale  now, 

Bee  post,  pp»  281,  304. 
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Fart  I. 


EfPect  of  in- 
tentionin 
detennining 
whether  an 
article  is  a 
fixture. 


to  it  {b)y  Buoh  evidence  was  in  this  case  inadmissible^  be- 
cause the  assignees  were  precluded  by  the  express  words 
of  the  contract  from  making  use  of  it  for  the  only  purpose 
for  which  it  was  admissible,  namely,  to  show  that  the 
looms  did  not  pass  under  the  mortgage.  The  real  point 
in  the  case  was  whether  a  mortgage  comprising  such  looms 
required  registration,  and  that  must  necessarily  be  de- 
cided entirely  independently  of  any  contract  between  the 
mortgagors  and  mortgagees.  Therefore,  when  the  Vice- 
Ghancellor  came  to  the  conclusion  that  the  mortgagors  had 
intended  that  the  looms  should  remain  fixed  during  the 
continuance  of  their  term,  and  had  so  treated  them,  the 
case  was  at  an  end  {c). 

Upon  the  whole,  in  view  of  the  above  cases,  it  is  thought 
that  evidence  of  the  usage  of  a  particular  trade  cannot  be 
of  much  utility  in  considering  whether  an  article  is  a 
fixture  or  a  chattel  {d),  except  so  far  as  it  may  show  the 
use  to  which  the  article  is  applied,  and  the  extent  of  the 
physical  annexation. 

This  naturally  leads  to  the  further  inquiry — What  effect 
is  to  be  given  to  the  expressed  intention  of  a  person 
that  an  article  affixed  by  him  to  the  soil  shall  remain  a 
chattel,  although  from  the  manner  in  which  it  is  attached, 
and  the  use  to  which  it  is  in  fact  applied,  the  law  would 
otherwise  determine  that  it  had  become  a  part  of  the  land  P 
In  ascertaining  the  character  of  a  thing  annexed  to  the 
soil,  the  Court  will  have  regard  to  the  intention  of  the 
person  making  the  annexation,  as  evidenced  by  the  nature 
of  the  thing  annexed,  the  mode  of  annexation,  and  the 
object  and  purpose  with  which  it  is  made.  But  it  would 
seem  that  the  mere  intention  of  the  person  annexing  will 
not  prevail  against  the  evidence  thus  afforded  by  his 
overt  acts ;  and  that,  if  the  Court  be  of  opinion  that  there 


(b)  8Qepost,  p.  67. 

(c)  Ante,  p.  19. 


(c^)  As  to  effect  of  evidence 
of  custom  in  questions  of  re- 
movability, Beeposif  p.  65. 
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"was  fluffioient  annexation,  and  that  it  was  not  for  a  merely  <^»P'  ^' 
temporary  purpose,  the  f  aot  that  the  person  affixing  the 
article  intended  it  to  remain  a  chattel  will  be  insufficient 
to  cause  it  to  retain  that  character.  There  is  no  direct 
authority  on  the  point  in  this  country ;  but  the  remarks 
of  Lord  Cockbum  in  a  case  in  Scotland  {e)j  seem  to  point 
to  this  conclusion,  where  he  says  that  no  man  can  make 
his  property  real  or  personal  by  merely  thinking  it  so, 
and  that  the  fact  that  persons  were  in  the  habit  of  dealing 
with  real  property  as  if  it  were  personal  would  not  alter 
its  legal  character.  It  must  not,  however,  be  understood 
from  this  that  persons  may  not  agree  as  between  them- 
selves to  regard  as  chattels  things  which  are  in  reality 
fixtures ;  it  is  only  intended  to  point  out  that  such  agree- 
ment cannot  affect  their  actual  character.  In  America, 
tiiere  is  a  decision  directly  in  point  (/).  There,  in  de- 
ciding that  a  statue  erected  by  a  sculptor  in  the  grounds 
of  his  house  was  a  fixture,  it  was  held  that  the  declaration 
of  the  sculptor  that  it  was  for  sale,  and  that  he  only 
intended  to  retain  it  in  its  position  until  sold,  could  not 
alter  the  deduction  made  by  the  law  from  the  facts  and 
circumstances  of  the  case  {g). 

In  the  requisite  that  to  constitute  a  fixture  an  article  Legal  effect 

AT.  /oj        XT.         -i.^i.'Lij  ••!•     of  annexation* 

must  be  so  affixed  as  to  be  part  of  the  land  a  prmciple  is 
involved,  which  may  be  considered  as  the  foundation  of 
the  law  relating  to  this  species  of  property,  and  which  it 
may  be  proper  to  examine  in  this  preliminary  chapter. 
It  is  the  effect  which,  in  a  legal  point  of  view,  is  produced 
upon  a  personal  chattel,  by  the  act  of  annexing  it  to  the 
freehold.     It  is.  a  maxim  of  law  of  great  antiquity,  that 

(c)  Dixon  V.  Fisher,  6  D.  cited  a«/5,  p.  22.  Approved  in 

at  pp.  793,  799  ;  S.  C.  on  ap-  Wadleigh  v.  Janvrin,  41  New 

peal  in  the  House  of  Lords,  Hampshire;  504. 

12  CI.  &F.  312.  (y)  See,  however,   Tifft  v. 

(/)  Snedeker  v.    Warring^  Horton,  13  Am.  Rep.  537. 
2  Kernan  (N.  Y.  Eep.),  170, 
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Parti. 

FixtnTos 
paroel  of  the 
freehold. 


whateYer  is  fixed  to  the  realty  is  thereby  made  a  part  of 
the  realty  to  which  it  adheres,  and  partakes  of  all  its 
incidents  and  properties.  By  the  mere  act  of  annexation 
a  personal  chattel  immediately  becomes  part  and  parcel 
of  the  freehold  itself.  In  this  sense  the  maxim  quicquid 
plantatur  soloy  solo  cedit  (A),  is  applicable  in  our  law.  This 
proposition  the  reader  will  find  laid  down  as  a  general 
principle,  in  almost  every  one  of  the  cases  to  which  it  will 
be  necessary  to  refer  in  the  course  of  the  present  work ; 
and,  indeed,  many  of  the  decisions  proceed  exclusively 
upon  it  (t). 


Now  the  mode  in  which  the  law  of  fixtures  operates  in 
every  case  in  which  there  is  a  right  of  severing  a  thing  from 
the  freehold  by  virtue  of  it,  may  be  explained  in  two  ways ; 
either  on  the  supposition  that  the  chattel  nature  of  the 
thing  is  still  preserved  after  its  annexation;  or  by  con- 
sidering that  the  thing  ceases  to  be  a  chattel  by  being 
affixed  to  the  land,  and  becomes  real  property,  but  reducible 
again  to  a  chattel  state  by  separation  from  the  realty.  It 
will  be  found,  upon  an  inspection  of  the  cases,  that  the 
latter  is  the  correct  explanation,  and  that  that  is  so  not- 
withstanding that  in  favour  of  creditors  a  sheriff  may 
seize  fixtures  under  a  writ  of  fi.  fa.j  for  until  they  are 


(A)  In  several  of  the  old 
books  "fixatur"  is  used  as 
synonymous  with  **  planta- 
tur." [l&eQ^Climie .Y.  Wood, 
L.  R,  3  Ex.  257,  260. 

(»)  It  is  recognized  in  par- 
ticular in  the  f  oBowing  autho- 
rities, Yr.  Bks.  10  Hen.  7, 
p.  2,  pi.  3 ;  20  Hen.  7,  p.  13, 
pi.  24 ;  21  Hen.  7,  p.  26,  pi.  4 ; 
Co.  Lit.  63  a ;  Herlakenden^s 
case,  4  Co.  64  a ;  Culling  v. 
Tufnal,  BuL  N.  P.  34 ;  Lord 
Dudley  v.  Lord  Warde,  Amb. 
113;    Lawton  v.   Lawton,   3 


Atk.  13;  Lee  v.  Htsdon,  7 
Taunt.  188,  191 ;  Mtmhally. 
Lloyd,  2  M.  &  W.  450,  459  j 
Meux  V.  Jacobs,  L.  R.,  7  H. 
L.  481,  490  ;  Bam  v.  Brand, 
1  App.  Cas.  762,  767,  cited 
po8t,y,  234 ;  Hollands,  Hodg* 
son,  L.  R,  7  C.  P.  328,  333 ; 
Lee  V.  Gaskell,  1  a  B.  D.  700, 
702.  See,  too.  Wake  v.  Hall, 
8  App.  Cas.  195,  post,  p.  31. 
As  to  cases  in  which  an  article 
in  alieno  solo  does  not  become 
a  part  of  the  realty,  see  post, 
p.  36. 
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severed  they  are  part  of  the  freehold  (k) .    The  oiroTimstance      Cli»P'  !« 
of  the  property  being  subject  to  a  right  of  removal,  and  Fact  of  pro* 
of  being  re-converted  to  a  personal  chattel,  does  not  affect  ^^^^^ 
the  nature  and  condition  it  has  acquired  by  being  incor-  xnakes  no 
porated  with  the  realty.    It  ceases  to  be  a  chattel  as  long      ®'^®^<** 
as  it  remains  affixed  to  the  freehold,  and  the  only  exception 
to  the  general  rule  is,  not  to  its  being  affixed  to,  or  being 
part  of  the  freehold,  but  as  to  the  right  of  removal  {I). 

m 

It  is  true  that  in  some  of  the  decisions,  an  article  which 
is  held  to  be  removable  is  expressly  said  not  to  be  parcel 
of  the  freehold.  But  these,  and  other  like  general  ex- 
pressions, may,  consistently  with  the  principles  of  those 
decisions,  be  interpreted  to  mean,  that  the  property  is  not 
considered,  in  evert/  reject,  in  the  same  condition  and 
subject  to  the  same  rights  as  other  parts  of  the  freehold. 

With  reference  to  the  statement  that  whatever  is  affixed  Wrongdoer 
to  the  realty  becomes  part  thereof,  it  must  be  mentioned  ^SSSxing^ 
that  a  person  having  only  a  right  to  the  use  of  a  chattel  5?***?'  ?*^® 
for  a  limited  time,  cannot,  by  annexing  it  to  the  soil,  make  realty, 
it  a  part  of  the  realty.     Thus,  where  a  tenant  for  life  was 
entitled  to  the  use  of  certain  chattels  during  his  estate,  it 
was  held  that  he  could  not,  by  attaching  them  to  the  free- 


(k)  Dumergue  v.  Rumsey, 
2  H.  &  C.  777,  799 ;  and  see 
post,  p.  593. 

{t)  See  Att'Qen  v.  Gihba,  3 
Y.  &  J.  333,  343,  per  Alex- 
ander, C.  B. ;  Mimhall  v. 
Lloyd,  2  M.  &  W.  450 ;  Mackin- 
tosh  V.  Trotter,  3  M.  &  W. 
184 ;  ^  parte  Barclays  In  re 
Gaivan,  5  15.  M.  &  G.  403, 
410  ;  London  and  Westminster 
Loan,  Sfc.  Co.  v.  Drake,  6 
C.  B.,  ]?I.  S.  at  pp.  807,  808  ; 
Gibson  v.  Hammersmith  R. 
Co.,  32  L.  J.,  Oh.  at  p.  342  ; 
Dumergue  v.  Rumsey,  2  H.  & 


C.  777,  799,  per  Williams,  J.; 
Metix  V.  Jacobs,  L.  H.,  7  H.  L. 
481,  490;  Bain  v.  Brand,  1 
App.  Gas.  762,  767,  per  Lord 
Cairns,  L.  G.  And  see  Lee 
V.  Gaskell,  1  Q.  B.  D.  700, 
702;  Finney  v.  Grice,  10 
Ch.  D.  13,  per  Jessel,  M.  R. 
Fixtiires  have  been  compared 
in  respect  of  their  freehold 
character  to  trees.  See  Far- 
rant  v.  Thompson,  5  B.  &  Aid. 
826,  828  ;  Ryall  v.  Rolle,  1 
Atk.  165,  175.  And  they 
have  sometimes  been  called 
"  moveable  freeholds." 
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^»y*^'  hold,  turn  mere  loose  personal  chattels  into  fixtures 
inseparably  attached  to  the  soil,  and  thereby  affect  the 
rights  of  his  successors  (m).  A  fortiori^  a  person  in 
wrongful  possession  of  a  chattel  cannot  alter  its  cha- 
racter, as  against  its  rightful  owner,  by  annexing  it  to 
the  soil.  Upon  this  point  the  American  case  of  Central 
Branch  Railroad  Co.  v.  Fritz  (w)  may  be  referred  to.  There 
a  frame  building  belonging  to  A.,  set  upon  blocks  of 
wood,  was  wrongfully  removed  and  placed  upon  a  per- 
manent foundation  upon  the  land  of  B.  (o).  It  was  held 
that  the  building  being  removable  from  the  land  of  B. 
without  any  substantial  injury,  either  to  the  land  or  itself, 
remained  a  mere  chattel  belonging  to  A.,  and  did  not  be- 
Unkfls  ariiole  come  a  part  of  B.'s  land.  On  the  other  hand,  if  the 
tegrS^OTtion  cui;icle  so  annexed  has  lost  its  individuality,  and  has  be- 
of  Boil.  come  merely  an  integral  portion  of  something  which  is 

itself  a  part  of  the  soil — as,  for  instance,  bricks  composing 
a  wall,  or  timber  in  a  house — it  has  ceased  to  be  a  chattel 
even  as  against  its  former  owner.  Thus,  in  Bacon's 
Abridgment  {p)  it  is  laid  down  that  ^'  if  a  piece  of  timber, 
<<  which  was  illegally  taken  from  J.  S.,  have  been  hewed, 
'^  this  action  does  not  lie  against  J.  S.  for  retaking  it. 
'^  But  if  a  piece  of  timber,  which  was  illegally  taken,  have 
^'  been  used  in  building  or  repairing,  this,  although  it  is 
"  known  to  be  the  piece  which  was  taken,  cannot  be  retaken, 
^^  the  nature  of  the  timber  being  changed ;  for  by  annexing 
"  it  to  the  freehold  it  is  become  real  property  "  {q). 


(m)  D* EyncourtY,  Gregory y 
L.  R,  3  Eq.  382,  394. 

(n)  27  Am.  Eep.  175. 

(o)  There  does  not  seem  to 
have  been  any  physical  annex- 
ation to  the  foundation,  but 
as  in  America  it  seems  that  a 
building  so  constructed  is  con- 
sidered to  be  part  of  the 
realty,  this  fact  made  no 
difference  in  the  decision. 
Compare  Fryatt  v.  Sullivan, 


^c,  Co.,  6  HiU  (N.  Y.  Rep.) 
116;  7  id.  529. 

(p)  Tit,  Trespass  (E.  2), 
p.  673. 

(a)  See,  too,  ]3rooke's  Ab. 
tit.  Fropertie,  pi.  23 ;  id.  tit. 
Trespass,  pi.  275;  Bracton, 
Lib.  II.  cap.  2,  §6 ;  Yr.  Bk. 
5  Hen.  7,  p.  15 ;  Fitzherbert's 
Ab.  tit.  Barre,  §  144,  p.  43 ; 
Moore,  19.  For  the  pro- 
visions of  the  Civil  Law,  see 
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With  respect  to  the  right  mentioned  in  the  second  cai>p.  L 
branch  of  the  definition  of  the  term  fixtures  (?*) — yiz,,  of  Nature  of  the 
severing  and  removing  an  article  annexed  to  the  land, — it  ^f^°*  ^' 
is  a  oirciunstance  of  ordinary  occurrence,  that  persons 
having  the  present  interest  and  possession  of  land,  whether 
as  tenants  for  years,  for  life,  or  in  fee,  make  annexations 
to  the  freehold,  exclusively  for  their  own  convenience  or 
profit,  either  by  placing  an  erection  on  the  soil  itself,  or  by 
affixing  some  personal  chattel  to  a  house  or  other  building 
that  has  been  already  annexed  to  the  soil.  Now,  in  respect 
of  many  of  these  annexations,  if  the  individuals  who  put 
them  up,  or  their  persofial  representatives,  were  afterwards 
to  detach  and  remove  them  from  the  freehold,  they  would 
be  subject,  according  to  the  general  rule  of  law,  to  an 
action  of  waste  or  trespass,  at  the  suit  of  the  reversioner,  or 
of  the  heir  succeeding  to  the  estate ;  for,  as  we  have  seen  («), 
whatever  is  so  annexed  becomes  part  of  the  realty,  and  in 
such  cases  the  person  who  was  the  owner  of  it  when  it  was 
a  chattel,  loses  his  property  in  it,  which  immediately  vests 
in  the  owner  of  the  soil  (f).  But  there  are  certain  species 
of  annexations  as  to  which  modifications  have  been  made 
in  this  general  rule.  With  respect  to  these,  the  right  of 
property  in  them  is  not,  as  in  other  cases,  absolutely  vested 
in  the  landowner  by  their  being  affixed  to  the  freehold ; 
but  they  may  be  again  separated  from  the  land,  and  taken 
away,  against  the  wiU  of  those  persons  who  would  have 
become  entitled  to  them  by  reason  of  their  ownership  in 
the  soil.  It  is  of  the  right  to  remove  annexations  of  this 
description  that  it  is  proposed  to  treat  in  the  present  work. 

It  will  be  well,  in  this  place,  to  allude  to  the  very  recent  JFake  v.  KaU, 
cose  of  Wake  v.  Hall  in  the  House  of  Lords  (?«),  in  which 

Digest,  XLI.  1,  7,  10;  Inst.  Chelmsford.     And   see  post, 

Lib.  II.  1,  29.     Andsee^a^^  p.  42.    For  statutory  excep- 

V.  Hall,  8  App.  Gas.  195.  tions  to  this  rule,   see  post, 

(r)  Ante,  p.  2.  pp.  77,  92. 

{s)  Ante,  p.  28.  (w)  8  App.  Gas.  195  ;  post, 

{t)  Bain  v.  Brand,  I  App.  pp.  38,  67. 
Gas.    762,     772,    per     Lord 


32  ON  THE  NATUEE  OF  FKTURES. 

^•rt  I.  the  effect  of  annexation,  as  regards  the  property  in  the 
thing  annexed,  underwent  considerable  discussion.  The 
conclusion  to  be  drawn  from  that  case  seems  to  be,  that 
while  everything  which  is  annexed  to  land  admittedly 
becomes  a  part  of  it,  the  maxim  quicquid plantatur  boIo,  solo 
cedit  must  not  be  imderstood  as  meaning  that  in  all  cases 
a  person  annexing  a  chattel  to  the  soil  of  another  irrevo- 
cably loses  his  property  in  such  chattel.  The  property 
vests  in  the  owner  of  the  soil  because  the  chattel  has 
ceased  to  exist  as  such,  and  has  become  a  part  of  the 
realty.  But  that  property  is,  in  many  cases,  not  absolute^ 
but  subject  to  be  divested  by  the  act  of  severance  by  the 
former  owner  of  the  chattel,  by  virtue  of  a  special  property 
or  interest  still  remaining  in  him. 

Upon  what  In  order  to  explain  more  fully  the  nature  of  the  privilege 
^S^  de^  above  spoken  of,  it  will  be  necessary  briefly  to  point  out 
pendfl.  the  principal  considerations  upon  which  questions  respect* 

ing  the  right  to  remove  fixtures  have  turned ;  reserving, 
however,  for  another  place,  the  more  detailed  examination 
of  them.  These  considerations  are  :  The  nature  of  the  thing 
affixed,  whether  it  was  a  chattel,  in  gross  or  in  part,  before 
it  was  put  up. — ^The  situation  of  the  party  claiming  the 
right,  as  the  executor  of  a  tenant  in  fee,  of  tenant  in  tail, 
or  tenant  for  life ;  or  the  tenant  of  a  chattel  interest,  and, 
with  respect  to  him,  the  continuance  of  his  right  after  the 
expiration  of  his  term,  and  re-delivery  of  possession  to  his 
landlord. — Again,  arguments  derived  from  the  intention  of 
the  parties  in  making  the  annexation  have  been  used  in 
several  of  the  judicial  decisions. — Others  have  been  drawn 
from  the  comparative  value  of  the  fixture  and  the  land  in 
a  state  of  imion,  and  when  disimited. — And  so  the  effect 
of  custom  J  and  the  injury  occasioned  to  the  freehold  \yj  the 
removal,  have  respectively  been  relied  upon.  But  the 
great  and  leading  principle  which  has  governed  all  the 
decisions  relating  to  the  doctrine  of  fixtures,  is  the  object 
and  purpose  for  which  the  annexation  has  been  made ;  that 
is  to  say,  whether  it  was  for  the  purpose  of  tradcy  for  agri- 
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culture^  for  ornament  merely,  or  for  the  general  improvement      Ch»P'  X« 
of  the  estate.    It  is  upon  these  different  grounds,  generally, 
however,  upon  some  combination  of  them,  that  the  Courts 
both  of  law  and  equity  have  asoertained  and  supported  the 
right  of  property  in  ^tures. 

Now  from  a  review  of  these  several  considerations  it  will  Butmot  from 
be  seen,  that  the  right  of  removing  fixtures  is  of  a  very  the  on^er  of 
different  description  from  that  by  which  the  proprietor  of  *^®  wtate. 
land  severs  and  removes  property  of  a  personal  nature, 
which  has  been  annexed  to  his  own  freehold.  In  this 
latter  case,  the  proprietor  exercises  the  same  right  to  all 
purposes  that  he  enjoys  in  respect  of  cutting  down  trees, 
or  doing  any  other  act  as  owner  of  the  land ;  it  is  a  right 
arising  altogether  out  of  ownership  of  estate.  But  where 
an  individual,  under  the  privilege  conferred  by  the  law  of 
fixtures,  separates  and  removes  a  personal  chattel  which 
has  been  affixed  to  the  soil  by  himself  or  those  under 
whom  he  claims,  the  right  exercised  by  him  does  not  arise 
merely  out  of  an  interest  in  the  land,  but  is  a  special 
privilege  allowed  by  the  law  in  certain  cases  only,  and  in 
f  avoinr  of  particular  classes  of  persons ;  and  it  is,  moreover, 
a  privilege  in  derogation  of  the  rights  of  the  individual  to 
whom  the  property  would  appertain  as  owner  of  the  estate. 
It  appears,  however,  from  an  attention  to  the  principles  on 
which  the  power  of  removal  in  these  cases  depends,  that 
it  is  always  connected  with  some  interest  in  the  land,  and 
is  not  simply  collateral  to  it :  it  is  a  power  coupled  with 
an  interest  {x). 

With  a  view  to  explain  to  the  reader  more  fully  the 
rule  of  law  laid  down  in  the  preceding  pages,  it  may  not 

{x)  Foolers  case,  1  Salk.  368,  per    Pollock,    B. ;    Bain    v. 

per  Holt,  0.  J. ;  Minshall  v.  Brand,  1  App.  Gas.  at  p.  768, 

Lloyd,  2  M.  &  W.  at  p.  460,  per  Lord  Cairns,  L.  0.,  post, 

per  Alderson,   B. ;   Saint  v.  p.  235. 
FiUey,  L.  E.,  10  Ex.  at  p.  140, 
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^*^^  be  unintereBiing  to  notice,  in  this  plaoe,  a  few  oases  and 
authorities  which  serve  to  illustrate  the  principle  under 
consideration  in  a  somewhat  striking  manner ;  particularly 
as  it  respects  the  legal  effect  of  the  annexation  of  a  per- 
sonal chattel  by  a  mere  stranger  to  the  soil  and  freehold 
of  another. 

Effect  of  It  is  observed  by  Britton  (livre  2,  Ch.  II.  6),  in  treating 

a«ri^/l  of  the  right  of  property  by  accession,  that  "property  ac 
"  crues  from  the  fraud  and  folly  of  another :  as  where  per- 
"  sons,  by  malice,  or  through  ignorance,  build  with  their 
"  own  timber  on  another's  soil,  or  where  they  plant  or 
"  engraft  trees,  or  sow  their  grain  in  another's  land  without 
"  the  leave  of  the  owner  of  the  soil.  In  such  cases,  what 
"  is  built,  planted,  and  sown,  shall  belong  to  the  owner  of 
"  the  soil,  upon  presumption  of  a  gift.  For  in  these  cases 
<*  there  is  a  great  presumption  that  such  builders,  planters, 
"  or  sowers  intend  that  what  was  built,  planted  and  sown, 
"  should  belong  to  the  owners  of  the  soil,  and  especially 
*^  if  such  structures  are  fixed  with  nails,  or  the  plants  and 
**  seeds  have  taken  root.  But  if  any  one  perceives  his  folly, 
"  and  speedily  removes  his  timber  or  his  trees,  before  our 
"  writ  of  prohibition  comes  against  his  removing  them,  and 
"  before  the  timber  is  fastened  with  nails,  or  the  trees  have 
"  taken  root,  he  may  lawfully  do  so"  (y). 

Owner  Btand-  On  the  other  hand,  it  is  now  equally  well  settled  that, 
i^t  bJaUowed  ^  ^  stranger  begins  to  build  on  another  person's  land,  sup- 
*o  *f^^*^"  posing  it  to  be  his  own,  and  the  owner  perceives  the  mis- 
take, and  does  not  interfere,  but  leaves  him  to  go  on,  the 

(y)  To  the  same  effect  is  will  also  find  some  curious 

the  language  of  Bracton,  De  illustrations  of  the  same  rule 

acq.  rerum  dom.  Lib.  II.  cap.  in  Perkins,  tit.  Dower,  §  328 ; 

2,  §§  4f  6.    And  his  observa-  Gowell's  Inst.   bk.  2,  tit.   1 , 

lions  are   copied  with    very  §   27  ;    Fulbeck's    Par.    tit. 

little  alteration  by  Fleta,  Lib.  Devises,  p.  39. 
in.  c.  2,  §  12.     The  reader 


yantage. 
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owner  will  not  be  allowed  afterwards  to  interfere  and  profit      Chap.  l« 
by  the  mistake  without  giving  compensation  {z). 

It  appears  that,  by  the  custom  of  London,  a  mem  may  Poles  on 
erect  poles  on  his  neighbour's  land  for  repairs  without  ^|     ^  * 
abandoning  his  property  therein  (a).    Other  authorities 
afford  some  singular  illustrations  of  the  principle  under 
consideration.    In  Lord  Baymond's  Eeports  is  the  follow-  A  gibbet 
ing  case,  which  is  thus  briefly  reported : — Spark  v.  Spicer^  ^^vato  wh. 
Mic.  10  Will.  3,  per  Holt,  C.  J.    If  a  man  be  hung  in 
chains  upon  my  land,  after  the  body  is  consumed  I  shall 
have  gibbet  and  chain.     Said  upon  a  motion  for  a  new 
trial  (6).     In  Masters  v.  Pollie  (c),  it  is  said,  if  A.  plants  a  Trees  planted 
tree  in  the  land  of  B.,  the  tree  shall  belong  to  B.     In  orrootoer-' 
Waterman  v.  Soper  (rf),  it  was  ruled  by  Holt,  C.  J.,  at  tending  into. 
Lent  Assizes  at  Winchester,  upon  a  trial  at  nisi  prius 
(1697,  1698),  that  if  A.  plants  a  tree  upon  the  extreme 
limits  of  his  land,  and  the  tree  growing  extends  its  root 
into  the  land  of  B.  next  adjoining,  A.  and  B.  are  tenants 
in  common  of  this  tree.     But  if  aU  the  root  grows  into  the 
laud  of  A.,  though  the  boughs  overshadow  the  land  of  B., 
yet  the  branches  follow  the  root,  and  the  property  of  the 
whole  is  in  A.  (e). 


(z)  JRamsdeny.DysonfJjJR., 
1  H.  L.  129.  See,  also,  Ban- 
hart  V.  Tennant,  L.  E.,  lOEq. 
141  ;  WiUmott  v.  Barber,  15 
Ch.  D.  96.  That  corporations 
are  subject  to  the  same  rule, 
see  Crook  v.  Corporation  of 
Seaford,  L.  R,  6  Ch.  551  ; 
Crampton  v.  Varna  R.  Co., 
L.  R.,  7  Oh.  562. 

(a)  Priv.  Lond.p.59;  Com. 
Dig.  tit.  London  (N.  5). 

(b)  1  Ld.  Eaym.  738.  This 
case  is  thus  reported  in  2  Salk. 
648.  One  was  ordered  by 
the  judge  of  assize  to  be 
hanged  in  chains.     The  officer 


hung  him  inprivato  solo.  The 
owner  brought  trespass,  and 
upon  not  guilty,  the  jury  found 
for  the  defendant ;  and  the 
Court  would  not  grant  a  new 
trial,  it  being  done  for  con- 
venience of  place,  and  not  to 
affront  the  owner, 

(c)  2  EoUe,  141.  And  see 
Moore,  p.  19 ;  Holder  v. 
Coates,  M.  &M.  112. 

'd)  1  Ld.  Eaym.  737. 

[e)  As  to  this,  however,  see 
Masters  v.  Pollie,  2Eolle,  141. 
As  to  the  case  of  trees  blown 
down,  or  boughs  that  in  lop- 
ping fall  on  to  the  soil  of  ano- 


i; 


d2 
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Parti. 

Stones,  &c., 
falling  into 
soli. 


In  Dearden  v.  Evans  (/),  it  appeared  that  certain  large 
masses  of  stone  had  from  time  to  time  fallen  from  the 
cliffs  above  upon  the  field  of  a  copyholder,  and  had 
thereby  become  imbedded  in  the  soil.  There  was  no 
evidence  to  show  when  any  particular  portion  of  them 
had  fallen  within  living  memory.  It  was  held  that  these 
stones  must  be  considered  a  part  of  the  soil  below  belong- 
ing to  the  lord,  and  therefore  his  property,  although  the 
cliffs  above  did  not  belong  to  him;  and  that  the  copyholder 
was  not  entitled  to  take  them  for  his  own  profit. 


Materials  of 
nncompleted 
erection. 


In  Smith  v.  Render  {g)j  the  point  was  raised  whether 
any  portion  of  the  building  materials,  inserted  in  the  course 
of  erecting  a  shed,  were  to  be  considered  as  annexed  to 
the  land  till  the  shed  itself  was  completed.  The  Court 
gave  no  judgment  on  this  point;  but  there  seems  no 
reason  to  doubt  that  if  the  erection  itself,  when  completed, 
would  be  a  fixture,  each  portion  of  it  as  it  is  fixed  in 
position  at  once  becomes  a  part  of  the  soil. 


MiU-fender 
in  alieno  solo. 


In  the  case  of  a  chattel  placed  on  the  soil  of  another, 
but  severable  from  it,  it  has  been  held  that  this  does  not 
necessarily  become  part  of  the  freehold,  even  though  it 
may  be  accessorial  to  a  principal  thing  that  is  itself  con- 
nected with  the  soil ;  but  that  it  is  always  matter  of  evi- 
dence whether  it  belongs  to  the  freehold  or  not.  Thus, 
the  owner  of  a  mill  had  placed  a  fender  for  the  use  of  his 
mill  upon  a  stream  of  water,  where  neither  the  banks  of 


ther;  or  fruit  that  drops  from 
a  tree  growine  in  a  hedge 
into  the  field  of  another,  and 
that  in  such  cases  the  property 
is  not  lost,  see  Yin.  Ab.  tit. 
Trespass  (H.  a.  2)  and  (L.  a.) ; 
Com.  Dig.  tit.  Pleader  (3  M. 
39);  Bac.  Ab.  tit.  Trespass 
(F.),  p.  674,  and  (G.),p.  689; 
Anthony  v.   Haney,  8  Biag. 


186,  192. 

(/)  5  M.  &  W.  11.  See, 
also,  Blewitt  v.  Tregonning, 
3  Ad.  &  E.  554,  that  sand 
drifted  and  blown  from  the 
sea-shore  upon  a  man's  dose, 
becomes  part  of  it,  and  be- 
longs to  the  owner  of  the 
close. 

{g)  27  L.  J.,  Ex.  83. 
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the  stream  nor  the  adjoining  land  belonged  to  him.  The  ^*P-  ^* 
fender  moved  up  and  down  in  a  groove  fixed  to  the  brick- 
work, and,  when  down,  rested  npon  a  sill  also  fixed  to  the 
brickwork.  It  was  held  that  this  fender  did  not  neces- 
sarily become  part  of  the  freehold ;  but  that  it  was  matter 
of  evidence  whether  by  agreement  it  did  not  remain  the 
property  of  the  original  owner,  though  placed  on  the  soil 
of  another  (h).  It  was  said  by  Lord  Denman,  C.  J.,  in 
giving  judgment  (t) : — "  In  a  case  of  this  kind,  it  is  always 
*^  open  to  inquiry,  how  the  article  came  to  be  in  the  place 
^'  in  which  it  is  found,  and  what  the  parties  intended  as  to 
*^  its  use ;  .  .  .  the  manner  of  its  becoming  connected 
"  with  the  soil  may  be  merely  accidental.  If  a  heavy  stone 
*^  bason  is  placed  on  a  man's  land,  it  is  not  a  fixture.  If  it 
*^  sinks  into  the  soil  and  in  that  manner  becomes  fixed,  is 
*^  it  therefore  a  fixtinre  P  The  rights  in  such  a  case  must 
"  always  be  subject  to  explanation  by  evidence." 

Again,  in  Lancaster  v.  Eve  (A:),  the  action  was  for  injury  Pile  in  bed  of 
to  a  pile  driven  about  eight  feet  into  the  bed  of  a  navigable  "^^* 
river,  the  soil  of  which  was  vested  in  the  Crown.  The  pile 
was  used  by  the  plaintiffs,  the  occupiers  of  a  wharf,  for  the 
purpose  of  mooring  their  barges.  There  was  evidence  that 
the  pile  was  placed  in  the  soil  of  the  river  for  the  con« 
venience  of  the  plaintiffs'  trade  as  wharfingers,  and  not 
with  an  intention  that  it  should  become  permanently  at- 
tached to  the  freehold.  It  was  held,  that  from  its  long 
user  by  them  without  any  interference  on  the  part  of  the 
Crown,  it  might  reasonably  be  inferred  that  the  pile  was 
originally  placed  there  as  an  easement,  and  that  the  plain- 
tiffs were  entitled  to  keep  it  there,  and  use  and  enjoy  it  as 
their  own  property.    It  will  be  noticed  that  in  this  case 

(A)  Wood r, Heweti,  S  Q,B,         {%)  S,  C,  p.  919.    And  see 
913,  explaining  Mant  v.  Col-     ante,  p.  4,  note  (/). 
Itns,  Q.  B.,  Trin.  Term,  1842,  (A)  28  L.   J.,   C.   P.   235. 

not  reported.  See  Parsons  v.  Hind,  14  W.  R. 

at  p.  861,  per  Blackburn,  J. 
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Fart  I. 


Bi^board  on 
neighbouriag 
house. 


Custom  to 
erect  and  ro- 
move  build- 
ings in  aiieno 
solo. 


j:he  pile  was  firmly  fixed,  and  therefore  the  decision  goes 
further  than  that  in  Wood  v.  Heicett.  But  it  does  not 
appear  that  either  case  is  an  authority  for  holding  that  the 
primd  facie  inference  arising  from  annexation  that  an  article 
has  become  part  of  the  freehold,  can  be  rebutted  when  it  is 
so  annexed  as  not  to  be  severable  without  injury  to  the 
soil  (/). 

In  a  recent  case  {m),  it  has  been  held,  in  accordance  with 
the  two  last-mentioned  cases,  that  an  occupier  of  a  public- 
house  might  by  user  acquire  a  right  to  have  a  signboard 
fixed  to  the  wall  of  a  neighbouring  house.  The  Court  came 
to  the  conclusion  that  the  signboard  was  placed  by  the 
plaintiff's  predecessors  in  title  on  the  defendant's  house, 
not  with  the  view  of  allowing  it  to  become  part  of  the  pro- 
perty of  the  defendant's  predecessors  in  title,  but  by  virtue 
of  some  easement  granted  by  them  to  the  predecessors  in 
title  of  the  plaintiff. 

Upon  a  similar  principle,  a  particular  custom  may  give 
to  a  person  a  right  to  place  erections  upon  the  land  of 
another,  and  afterwards  to  remove  them  at  pleasure,  not- 
withstanding that  whilst  annexed  to  the  soil  they  formed 
part  of  it.  Thus,  by  the  customs  of  the  High  Peak  of 
Derbyshire  (revised  and  amended  by  14  &  15  Vict.  c.  xeiv), 
any  person  may,  upon  certain  conditions,  erect  machinery 
and  buildings,  for  mining  purposes,  upon  the  freehold  of 
another.  And  the  right  to  do  so  being  independent  of, 
and  not  derived  from,  the  surface  owner,  the  miner  may 


28 


(/)  Lancaster  v.  Bve, 
L.  J.,  C.  P.  at  p.  236,  per 
Cockbum,  0.  J.  As  to  whether 
an  article  in  aiieno  solo  which 
has  become  a  part  of  the  free- 
hold may  still  remain  the  pro- 
perty of  the  person  annexing 
it,  see  per  Patteson,  J.,  in 
Wood  V.  Hewetty  as  reported 
15  L.  J.,  Q.  B.  at  p.  243,  and 


antCf  p.  32. 

(m)  Moody  v.  Stegyles^  12 
Ch.  D.  261.  See,  too,  Hoare 
V.  Metrop,  Board  of  Works ^ 
L.  R,  9  a  B.  296  j  Francis 
V.  Hay  ward,  20  Ch.  D.  773  ; 
affirmed  22  Oh.  D.  1 77.  And 
see  Lane  v.  Dixon,  3  0.  B. 
776 ;  Gilb.  Evid.,  209  et  seq. ; 
Swinb.  on  Wills,  pt.  7,  §  20. 
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Bubsequenily  during  his  interest,  or  even,  it  seems,  within 
a  reasonable  time  after  its  cessation,  ptdl  down  and  remove 
such  erections  (n). 


Chap.  L 


Adverting  now  to  the  more  immediate  subject  of  this 
chapter,  in  which  has  been  described  the  general  nature  of 
the  species  of  property  to  which  it  is  proposed  to  apply  the 
denomination  of  fixtures^  it  is  intended  in  the  ensuing 
chapters  to  consider  by  what  persons,  and  under  what  cir- 
cumstances, the  right  of  removal,  as  above  explained,  may 
be  exercised  and  enforced  (o). 


(n)  Wake  v.  HM,  8  App. 
Gas.  195. 

(o)  With  respect  to  the  par- 
ticular points  referred  to  in 
the  last  preceding  pages,  it 
may  be  observed  that  the  rules 
of  the  civil  law  in  these  and 
the  Hke  questions  appear  to 
correspond  with  our  own. 
The  maxims  of  civil  law  ap- 
plicable to  such  cases,  are, 
*'  Solo  cedit  quod  solo  incBdifi- 
catur"  **  Solo  cedit  quod  solo 
implantaturJ'  The  extent  and 
application  of  these  principles 
in  the  civil  law  may  be  found 
fully  explained  in  the  follow- 
ing authorities :  —  Halifax, 
AnaL  bk.  2,  c.  2,  §  15 ; 
Brown's  Comp.  bk.  2,  ch.  7, 

L2,  tit.  Adjunction ;  Wood's 
St.  bk.  2,  ch.  3,  §  5,  tit. 
Accession  by  Building;  §  6, 
tit.  By  Planting;  Bowyer's 
Commentary,  ch.  xv.  For  the 
rules  in  regard  to  such  an- 


nexations according  to  the  law 
of  Scotland  (the  general  law 
of  fixtures  seems  be  the  same 
as  in  England,  see  per  Lord 
Brougham,  Fisher  v.  Dixon^ 
12  Cl  &  F.  at  p.  326,  and 
per  Lord  Chelmsford  in  Bain 
V.  Brand,  1  App.  Cas.  at 
p.  772),  see  Stairs  Inst,  bk.2, 
tit.  1,  §40 ;  Hunter's  Landlord 
and  Tenant,  vol.  i.  p.  299 
(Sxd  ed.) ;  Bankine's  Land 
Ownership,  p.  97.  And  for 
those  of  the  Dutch  Jurispru- 
dence (in  which  the  Boman 
Law  is  much  cultivated  and 
its  decisions  pretty  generally 
followed),  see  the  translation 
of  Grotius,  by  Herbert  bk.  2, 
ch.  X.  tit.  By  Accession.  In 
the  French  code,  the  law,  as 
applied  to  the  particular  cases 
under  consideration,  appears 
to  be  very  well  defined.  See 
Code  Napoleon,  arts.  517-577. 
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OF   FIXTURES^   AND  THE   RIGHT  TO   REMOVE  THEtf,  AS 
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Fixtures    146 


Section  I. 

Of  the  Right  of  a  Tenant  to  remove  Trade  Fixtures. 

Part  I.  It  was  observed  in  the  preceding  chapter  that  there  existed 
in  certain  cases,  and  in  favour  of  particular  individuab,  a 
right  of  severing  and  removing  personal  chattels  which 
have  been  affixed  to  the  freehold  (a).  And  this  right,  it 
was  said,  prevailed  over  the  claims  of  other  persons,  who, 
by  reason  of  their  interest  in  the  land,  would  have  had  a 
property  in  the  articles,  and  might  have  prohibited  their 
removal,  if  they  were  to  be  considered  in  all  respects  like 
other  parts  of  the  freehold.  In  nearly  all  the  oases  re« 
lating  to  the  doctrine  of  fixtures,  the  conflicting  rights  of 
individuals  to  some  particular  object  have  been  the  subject 
of  dispute,  where  the  one  party  has  claimed  the  property 
as  being  permanently  affixed  to  the  freehold  of  which  he 
is  the  proprietor,  and  the  other  has  rested  his  title  to  it,  on 


(a)  Ante^  pp.  die/  seq* 
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the  ground  of  its  having  been  annexed  hy  himself,  or  hy  Chap.  IL  •.  i. 
Bome  other  person  of  whom  he  is  the  legal  representative. 

Questions  respecting  this  right  to  sever  fixtures  have  Farides  claim- 
arisen  principally  between  three  classes  of  persons.  First,  ^^ 
between  landlord  and  tenant.  Secondly,  between  the 
executors  of  tenant  for  life,  or  tenant  in  tail,  and  the 
remainder-man  or  reversioner.  Thirdly,  between  the  per- 
sonal representative  and  the  heir  of  the  deceased  owner  of 
the  inheritance  (6).  It  is  proposed  to  investigate  the  law 
relating  to  fixtures,  by  considering  the  respective  claims  of 
these  three  classes  of  individuals.  And  it  is  thought  ex- 
pedient to  examine  these  claims  separately,  and  according 
to  the  order  here  mentioned ;  because  many  of  the  rules 
on  which  the  doctrine  of  fixtures  depends  wUl  be  found 
not  to  be  alike  applicable  to  each  of  the  classes  of  persons ; 
to  consider  them,  therefore,  under  one  general  head  would 
lead  to  a  confused  and  inaccurate  view  of  the  subject. 

The  present  chapter,  then,  will  treat  of  the  doctrine  of  Law  of  fix- 
fixtures  in  the  case  of  landlord  and  tenant ;  that  is  to  say,  i^JSord  7^ 
of  the  interest  which  a  tenant  continues  to  possess,  and  tenant, 
the  right  of  removal  that  belongs  to  him,  when  he  has, 
during  his  term,  annexed  to  the  soil  any  matter  which  may 
be  considered  a  fixture,  according  to  the  definition  given 
in  the  preceding  chapter  (c). 

m 

Now  it  is  obvious  that  the  respective  claims  of  the  land- 
lord and  the  tenant  may  be  affected  by  the  nature  and  the 
terms  of  the  contract  that  has  been  entered  into  between 
them.  In  order,  however,  to  obtain  a  correct  view  of 
the  general  principles  on  which  the  law  of  fixtures  depends, 
it  is  necessary,  in  the  first  place,  to  consider  the  rights 
of  these  parties  independenUy  of  any  private  agreement 

{b)  Elwes  V.  Maw,  3  East,      1  H.  BL  260,  in  notis. 
at  p.  51 ;  Law  ton  v.  Salmon,  (c)  Ante,  p.  2. 
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J^MftL  between  them.  The  situation  of  the  tenant,  and  the  extent 
of  his  privileges,  may  or  may  not  be  varied  by  the  con- 
ditions he  makes  with  his  landlord ;  and  the  oonsideration 
of  this  part  of  the  subject  will  be  fully  entered  upon  here- 
after {d).  For  the  present,  therefore,  it  must  be  supposed 
that  nothing  is  found  in  the  terms  of  the  demise  con- 
trolling the  general  right  of  the  tenant  in  regard  to  fixtures^ 
and  that  there  exists  between  the  parties  nothing  but  the 
mere  relation  of  landlord  and  tenant. 


Genoralnile 
as  to  annex- 
ations hj  a 
tenant. 


The  general  rule  of  law,  with  respect  to  annexations 
made  by  a  tenant  during  the  continuance  of  his  term  has 
been  established  from  a  very  remote  period,  and  may  still 
be  regarded  as  the  rule  in  ordinary  cases.  It  is,  that 
whenever  a  tenant  has  affixed  any  thing  to  the  demised 
premises  dming  his  term,  he  can  never  again  sever  it 
without  the  consent  of  his  landlord.  The  property,  by 
being  annexed  to  the  land,  immediately  belongs  to  the 
freeholder :  the  tenant,  by  maJdng  it  a  part  of  the  freehold, 
is  considered  to  abandon  all  future  right  to  it,  so  that  it 
would  be  waste  in  him  to  remove  it  afterwards.  It  there- 
fore falls  in  with  his  term,  and  comes  to  the  reversioner  as 
part  of  the  land  (e). 


Kule  relaxed 
in  modem 
times. 


A  strict  observance  of  this  rule,  which  appears  originally 
to  have  admitted  of  no  distinction,  whatever  may  have 
been  the  object  of  the  annexation,  or  the  intention  of  the 
party  in  making  it,  must  have  been  attended  with  great 
hardship  and  injustice  to  tenants ;  and  it  may  be  supposed 
that  early  endeavours  were  made  to  obtain  a  relaxation 
of  it.  In  progress  of  time  certain  exceptions  and  modifica- 
tions were  introduced  into  the  rule,  which  tended  greatly  to 


{d)  Post,  p.  145. 

le)  Co.  lit.  53  a  ;  Her-^ 
lakenden's  case,  4  Co.  64  a ; 
Cooke* 8  case,  Moore,  177 ;  per 
Lord  Ellenborough,  C.  J.,  in 


Elwes  V.  Maw,  3  East,  at 
p.  51 ;  per  Kindersley,  V.-C, 
in  Gibson  v.  Hammersmith 
Bail.  Co,,  32  L.  J.,  Ch.  at 
p.  340.     See  ante,  p.  31. 
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limit  its  operation,  and  led  to  the  establiflhing  of  some  very  Chap.  IL  ■.  i. 
important  privileges  in  fayonr  of  tenants,  "wliioh  have  since 
been  confirmed  to  them  by  a  saccession  of  judicial  decisions. 
It  appears,  however,  from  the  old  reports,  that  the  in- 
dulgence was  at  first  granted  by  the  Courts  not  without 
doubt,  and  after  some  struggle.  Indeed,  on  its  introduc- 
tion, it  does  not  seem  to  have  been  maintained  upon 
any  settled  or  intelligible  ground ;  for,  in  the  earlier  oases, 
the  privilege  is  found  to  be  built  on  legal  subtleties  and 
nice  distinctions,  instead  of  being  made  to  rest  upon 
principles  of  general  policy,  which  the  modem  determina- 
tions have  declared  to  be  the  proper  foundation  of  it. 

At  this  distance  of  time  it  is  difficult  to  ascertain  the 
precise  period  when  a  relaxation  of  any  kind  was  first 
admitted.  It  was  said  by  Lord  Holt  (/),  in  allusion  to  a 
particular  class  of  fixtures,  that  the  right  of  the  tenant  to 
remove  erections  of  that  description  was  by  the  common 
law.  Perhaps  this  expression  is  not  to  be  understood 
literally ;  for  it  should  be  recollected  that  at  common  law.  Tenant  not 
and  before  the  statute  of  Gloucester,  a  tenant  for  years  S^^ore  ' 
was  not  punishable  for  any  species  of  waste  (ff).  It  was  S^at.  of 
only  after  that  statute,  and  in  consequence  of  its  provisions, 
that  questions  respecting  the  right  of  removing  things 
erected  by  tenants  during  their  term  frequently  became 
the  subject  of  judicial  consideration ;  and  many  of  these 
questions  are  to  be  met  with  in.  the  reports  of  very  early 
oases.  The  fixtures  to  which  Lord  Holt  refers  are  those 
which  a  tenant  erects  upon  the  demised  premises  for  the 
purpose  of  carrying  on  his  trade  and  manufacture.     The 

(/)  Poolers    case,    1    Salk.  "  mit  waste,  and  that  is  the 

368.  "  only  reason  that  I  am  aware 

(^)  See  posl,  p.  352.     Prior  **  of  why  ho  cannot  pull  them 

to  this  statute  the  owner  of  "  down    and    remove    them 

the  freehold  seems  to  have  **  during  his  term."    Wake  v. 

had  no   remedy  where    the  Hallf  7  Q.  B.  D.  295,  301,  per 

tenant  severed  annexations  to  Lord  Selbome,  0. 
the  soil.     "  He  cannot  com- 
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J^Mft^*  law  respecting  this  dass  of  annexationfl  fonns  a  very 
important  branch  of  the  present  inquiry;  and  as  the 
tenant's  right  in  these  cases  is  undoubtedly  more  extensive^ 
and  rests  upon  more  settled  principles,  than  any  other  he 
enjoys  in  respect  of  fixtures,  and  is  also  represented  to 
have  been  established  first  in  order  of  time,  it  may  be 
proper  to  begin  by  investigating  the  claims  of  the  tenant, 
in  removing  fixtures  of  this  description. 

Of  trade  First,  then,  of  fixtures  erected  by  a  tenant  for  purposes 

of  trade  and  manufacture. 

The  facts  of  several  of  the  cases  to  which  it  will  be 
necessary  to  refer  will  of  themselves  suggest,  that  the  trade 
carried  on  by  a  tenant  may  be  of  two  kinds.  It  may  be  a 
trade  unconnected  with  and  independent  of  the  land  he 
occupies,  such  as  dyeing,  brewing,  &c. ;  or  it  may  be  a 
trade  derived  from  the  land,  and  depending  essentially  on 
its  peculiar  produce ;  as  the  getting  and  vending  of  coals 
from  a  colliery,  or  the  manufacturing  of  salt  from  salt 
springs.  The  distinctions  which  may  thus  be  observed  in 
the  nature  of  the  tenant's  business  and  employment  will 
hereafter  become  the  subject  of  particidar  notice  {h) ;  inas- 
much as  they  are  the  foundation  of  certain  rules  in  the 
doctrine  of  fixtures  which  are  very  important  and  involve 
points  of  difficult  solution.  At  present,  however,  it  will  be 
more  convenient  to  consider  the  subject  without  reference 
to  these  distinctions ;  and  merely  to  suppose  that  the  tenant 
carries  on  any  general  trade  upon  the  premises,  and  that 
in  the  prosecution  of  his  trade,  he  annexes  an  article  to  the 
freehold,  the  right  of  severing  and  removing  which  be- 
comes a  matter  of  dispute  between  himself  and  his  land- 
lord. 

Earljauthori*      The  earliest  authority  on  this  subject  to  which  it  will  be 
ties  examined.  jieoeBsaty  to  advert,  occurs  in  the  Year  Book  42  Edw.  3, 

{h)  Post,  p*  97. 
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p.  6.    It  was  an  action  of  waste  brought  against  a  lessee,  Chap.  IL  ■,  l. 

for  removing  a  furnace  which  he  had  erected  and  affixed  to 

the  walls  of  a  house  demised  to  him  for  a  term  of  years  (i). 

The  point  was  then  raised,  whether  the  removal  of  the 

furnace  was  justifiable,  or  if  it  amounted  to  waste ;  and 

this  question  was,  after  discussion,  adjourned  as  doubtful, 

and  was  left  undetermined. 

The  next  in  order  is  a  case  in  the  Year  Book  20  Hen.  7, 
p.  13 ;  in  which  the  question  was,  whether  a  furnace  fixed 
to  the  freehold  with  mortar  should  go  to  the  executor,  or 
to  the  heir  of  the  owner  of  the  fee  who  had  put  it  up. 
In  the  course  of  the  judgment  in  this  case,  the  Court 
(Bede,  C.  J.,  Fisher,  and  KingsmiU,  JJ.)  laid  down  the 
following  proposition : — "  If  a  lessee  for  years  set  up  such 
^'  a  furnace  for  his  advantage,  or  a  dyer  make  his  vats  and 
"  vessels  to  occupy  his  occupation  during  the  term,  he 
"  may  remove  them." — ^*  And  so  of  a  baker.  And  it  is 
^'  no  waste  to  remove  such  things  within  the  term,  by 
"  Some."  The  report  then  states,  that  in  42  Edw.  3,  it 
was  doubted  whether  this  was  waste  or  not. 

This  case  is  generally  adduced  as  the  first  which  in  Whether  re- 
terms  recognises  the  right  of  a  tenant  to  remove  fixtures.  inS)ducedln 
It  is  quoted,  moreover,  as  the  great  authority  for  the  pre-  respect  of 
valence  of  a  rule,  in  very  early  times,  in  favour  of  trade 
fixtures.     For  it  is  insisted,  that  the  privilege  which  is 
there  said  to  belong  to  the  lessee,  is  admitted  in  respect  of 
articles  of  trade  only ;  and  is  to  be  understood  as  a  right 
arising  solely  out  of  the  principle  of  protecting  commerce 
and  manufactures.    The  expression  in  the  original,  which 
has  given  nse  to  the  supposition,  is  ^^pour  occupier  son 
*^  occupation ;"  and  it  has  been  imagined,  that  the  instances 

(t)  The  fact  of  the  furnace  so  fixed  according  to  the  re- 
being  annexed  to  the  wall  is  marks  on  the  case  in  subse- 
not  mentioned  in  the  report ;  quent  authorities  in  the  Year 
but  it  appears  to  have  been  Books.     See  21  Hen.  7,  p.  26. 
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Pwtl,  respect  of  trade :  on  the  contrary,  E^ingsmill,  J.,  appa- 
rently in  allusion  to  the  particular  instances  of  vats  in  a 
brew-house,  or  dye-house,  relies  solely  on  their  construction 
and  annexation ;  and  says  the  removal  of  such  things  would 
not  be  waste,  becat^e  the  house  would  not  be  impaired  by  it. 
So,  lastly,  in  the  cases  which  followed  some  time  after 
those  in  the  Year  Books,  there  is  no  recognition  whatever 
of  any  peculiar  privilege  in  regard  to  trade.  For  Cookers 
case  (n)  {temp.  24  Eliz.)  is  wholly  silent  upon  it.  And  in 
Day  V.  Austin  Sf  Bisbitch  {temp.  37  Eliz.)  (o)  (whieh  re- 
spected the  power  of  a  sheriff  to  seize  a  furnace  under  an 
execution  against  a  termor),  the  article  is  expressly  stated 
to  have  been  erected  for  the  use  of  a  dyer ;  and  the  Court 
adverting  to  the  right  of  the  termor  himself  in  such  a  case, 
determine  it  by  the  circumstance  of  the  article  being  fixed 
to  the  walls,  and  not  to  the  middle  of  the  house.  On  this 
particular  ground  they  consider  that  the  furnace  would  not 
be  removable ;  and  the  principle  of  an  exemption  on  the 
ground  of  trade  is  altogether  unnoticed  {p). 

Upon  the  whole,  then,  it  can  scarcely  be  inferred,  that 
the  expressions  used  by  the  Court  in  20  Hen.  .7,  p.  13, 
were  employed  in  any  other  sense  than  as  mere  general 
examples  of  fixtures,  the  object  of  which  was  to  illustrate 
the  legal  doctrine  of  an  exception  introduced  for  the  benefit 
of  all  tenants  alike,  by  a  less  rigid  construction  of  the  old 
rule  of  law.  Indeed  with  regard  to  the  dictum  itself,  it 
should  be  observed,  that  it  is  entirely  extra-judicial,  and 
appears  in  a  decision  in  which  the  judgment  of  the  Court 
proceeded  on  a  totally  different  principle,  the  question 
being  one  between  heir  and  executor  {q), 

(n)  Moore,  177.  (14th  ed.),  it  is  said,  that  the 

(o)  Owen,  70;   S.  C.  Cro.  jury  found  that  by  the  cM«/om 

Ehz.  374.    And  see  1  Boll,  of  Kent  the  lessee  might  re- 

Ab.  891  (Y).  move  such  articles. 

{p)  In  the  report  of  this  {q)  See  remarks    on    this 

case,  as  cited  in  Wentworth's  question  in  the  notes  to  Eltvea 

Office  of  Executors,  p.   150  v.  Mawy  in  Smith's  Leading 
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The  examination  of  the  early  authorities  which  has  thus  ^f^P*  n*  *•  l' 
been  made,  may  not  be  deemed  useless  in  this  place,  be-  itesult  of  the 
cause  it  may  serve  to  give  the  reader  a  more  perfect  view  ^^}y  a^^tho- 
of  the  doctrine  relating  to  fixtures,  by  presenting  a  com- 
parison between  the  law  as  it  stood  formerly,  and  as  he 
will  find  it  established  in  later  times.  The  observations 
that  have  been  made  are  intended  chiefly  to  show,  that  it 
is  by  no  means  clear  that  an  exception  of  any  kind  in 
favour  of  tenants  was  admitted  in  very  early  times ;  and 
moreover,  that  when  the  exception  was  introduced,  it  seems 
to  have  extended  as  fully  to  other  fixtures,  as  to  those 
which  related  immediately  to  trade.  And  yet  it  is  a  notion 
which  appears  to  have  prevailed  very  generally,  that  the 
first  modification  of  the  ancient  rule  was  exclusively  in 
favour  of  commerce,  and  that  this  is  plainly,  and  without 
dispute,  pointed  out  in  the  old  cases. 

However,  the  equivocal  state  of  the  law  in  its  earlier  Modem  de- 
stages  is  of  little  importance  at  the  present  day.     For  the  v^^of^ti^e 
privilege  of  a  tenant  to  remove  fixtures  set  up  by  him  in 
relation  to  his  trade  was  plainly  and  authoritatively  stated 
by  Lord  Holt,  0,  J.,  in  Poolers  case  (r) ;  and  it  has  since  Poole's  case, 
been  recognised  in  a  series  of  uniform  decisions  of  modem 
date.     Pookas  case  oocuired  a  considerable  length  of  time 
after  the  decisions  cited  in  the  preceding  pages.     It  was 
the  case  of  a  soap-boiler,  an  under-tenant,  who,  for  the 
convenience  of  his  trade,  had  put  up  certain  vats,  coppers, 
tables,  and  partitions,  and  had  paved  the  back-side,  &c., 
all  which  things  had  been  taken  under  an  execution  against 
him ;  on  which  account  the  first  lessee  brought  an  action 
against  the  SherifE  for  the  damage  occasioned  to  the  house, 
which  he  was  liable  to  make  good.    Lord  Holt  held  that 

Cases,  vol.  ii.  p.  193  (8th  ed.),  also,  Gibson  v.  Hammersmith 

where,  however,  it  appears  to  Rail,    Co.^  32   L.  J.,  Ch.   at 

be  thought  that  the  argument  p.  341,  per  Kindersley,  V.-C. 
in  the  text  rests  whoUy  on  the  (r)  1  Salk.  368  (/^mjo.  2  Ann.) 

Abridgement  referred  to.  See, 

F.  E 
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^"^^'  during  the  term  the  soap-boiler  might  well  remove  the 
vats  he  set  up  in  relation  to  trade ;  and  he  said  moreover 
that  he  might  do  it  by  the  common  law  (and  not  by  virtue 
of  any  special  custom),  in  favour  of  trade,  and  to  en- 
courage industry  («). 

The  principle       The  right  of  a  tenant  to  take  away  trade  fixtures  may 
tion.  *  be  considered  to  have  been  established  from  this  time. 

And  not  only  has  it  been  confirmed  by  many  subsequent 
decisions,  but  a  very  sound  and  satisfactory  principle  is 
assigned  as  the  foundation  of  the  privilege.     This  is  to  be 
collected  in  the  first  instance  from  some  cases  which  came 
before  the  courts  of  equity,  during  the  period  in  which 
Lord  Hardwicke  presided  there.     It  becomes,  therefore, 
necessary  to  refer  to  these  decisions.     And  as  it  will  be 
found  that  the  particular  claims  to  which  they  relate  were 
not,  in  ffiwt,  between  landlord  and  tenant,  but  between 
other  parties,  viz.  the  executors  of  tenant  for  life  and  the 
remainderman,  it  is  proper  briefly  to  premise,  that  the 
privilege  of  removing  fixtures  (as  will  be  more  particu- 
larly shown  hereafter),  is  considered  to  be  construed  more 
liberally  in  the  case  of  a  common  tenant  against  his  land- 
lord, than  in  the  case  of  a  tenant  for  life,  or  in  tail,  against 
the  remainder-man,  or  reversioner,  or  in  that  of  an  executor 
of  tenant  in  fee  against  the  heir.    And  hence  it  may  be 
received  as  a  rule,  that  the  decisions  in  favour  of  the  exe- 
cutors of  teneuits  for  life,  in  tail,  or  in  fee,  as  against  the 
remainder-man,  reversioner,  or  heir,  may  in  general  be 
applied  to  cases  between  landlord  and  tenant,  and  are  to 
be  considered  as  governing  authorities  in  support  of  a 
tenants  rights  (f). 

(«)  As  to  this,  see  ante,  p.  at  p.  61 ;   Whitehead  v.  Ben- 

43.  nett,  27  L.  J.,  Ch.  at  p.  475 ; 

(0  See  Lawton  v.  Latoton,  Bain  v.  Brand,  1  App.  Cas.  at 

3  Atk.  at  p.  15  ;  Lord  Dudley  p.  777  ;  Syme  v.  Aarvey,  24 

v.Zorc/Jrar(ffi,Amb.atp.ll4;  D.  at  pp.  210,  213.    And  see 

Penton  Y.  Robart,  2  East,  at  the  remarks /«?*/,  p.  175. 
p.  91 ;  Elwes  v.  Maw,  3  East, 
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Of  these  cases  in  equity,  the  most  important  is  that  of  Ckap.  il.  s.  l. 
Lawton  v.  Laidon  (w),  which  was  decided  in  the  year  1743.  Zawtany, 
The  question  in  this  case  was,  whether  a  fire-engine  (or  "^^"''^''• 
steam-engine)  set  up  for  the  benefit  of  a  colliery  by  a 
tenant  for  life,  should  at  his  death  go  to  his  executors  as 
part  of  his  personal  estate,  or  to  the  tenant  in  remainder. 
Lord  Hardwioke,  in  his  judgment,  -thus  explains  the 
principle  of  the  rule  respecting  trade  erections : — "  To  be 
'*  sure  in  the  old  cases  they  go  a  great  way  upon  the  an- 
"  nexation  to  the  freehold,  and  so  long  ago  as  Henry  the 
"  Seventh's  time,  the  courts  of  law  construed  even  a  copper 
"  and  furnaces  to  be  part  of  the  freehold.  Since  that  time, 
"  the  general  ground  the  Courts  have  gone  upon  of  re- 
"  laxing  this  strict  construction  of  law  is,  that  it  is  for  the 
"  benefit  of  the  public  to  encourage  tenants  for  life  to  do 
"  what  is  advantageous  to  the  estate  during  their  term." 

In  the  case  of  Lord  Dudley  v.  Lord  Warde{v)j  which  Zord  Dudley  y 
followed  shortly  after  that  of  Lawton  v.  Lawfon,  there  was 
a  similar  question  as  to  the  right  of  the  executor  of  a 
particular  tenant  to  take  a  fire-engine  as  against  the 
remainder-man.  On  this  occasion  Lord  Hardwicke  ob- 
served, "  Some  general  rules  are  very  clear,  as  what  is 
^^  annexed  to  the  freehold  is  to  be  considered  as  part  of  it ; 
"  and  yet  there  are  some  exceptions  to  that  rule,  as  be- 
"  tween  landlord  and  tenant ;  what  is  erected  by  the 
"  latter  for  the  sake  of  trad^  may  be  removed,  though 
"  fixed  to  the  freehold." — "  The  determinations  have  been 
"  from  consideration  of  the  benefit  of  trade." 

The  decisions  in  the  courts  of  common  law  will  be  found 
to  have  proceeded  upon  the  same  principle.     In  Lawton  v.  Lawton  y. 
Salmon  {tc)  in  the  King's  Bench,  before  Lord  Mansfield,  ^^^"'"'• 

(w)  3  Atk.  13.  {to)  1  H.  Bl.  260,  in  notis; 

(v)  Amb.  113;  Bui.  N.  P.      S.  C,    sub    nom.   Lawton   v. 

34.  Lawton,  3  Atk.  16,  in  notis; 

Amb.  114,  in  notis, 

e2 
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^^^  I'  0.  J.,  there  was  a  question  between  the  executor  and  the 
heir  of  a  person  who,  some  years  before  his  death,  had 
placed  certain  vessels  called  salt  pans,  fixed  to  the  ground, 
in  buildings  erected  upon  his  salt  works ;  and,  after  con- 
sideration, the  opinion  of  the  Court  was  given  in  favour  of 
the  heir,  on  the  particular  grounds  explained  in  another 
chapter  of  the  work  (x).  But  in  the  course  of  the  judg- 
ment. Lord  Mansfield  states  that  there  had  been  a 
relaxation  of  the  strict  rule,  for  the  benefit  of  trade, 
between  landlord  and  tenant ;  that  many  things  might  be 
taken  away  which  could  not  formerly,  such  as  erections  for 
carrying  on  any  trade,  when  put  up  by  the  tenant.  "  It 
<<  would  have  been  a  different  question  if  the  springs  had 
'*  been  let,  and  the  tenant  had  been  at  the  expense  of 
"  erecting  these  salt  works :  he  might  very  well  have 
"  said,  *  I  leave  the  estate  no  worse  than  I  foimd  it.' 
'*  That,  as  I  stated  before,  would  be  for  the  encourage- 
^'  ment  and  convenience  of  trade,  and  the  benefit  of  the 
«  estate"  (y). 

So  in  a  subsequent  case  it  was  said  by  Lord  Kenyon  (s), 
that  '^  the  old  cases  upon  this  subject  leant  to  consider  as 
"  realty  whatever  was  annexed  to  the  freehold  by  the 
^'  occupier ;  but  in  modem  times  the  leaning  has  always 
"  been  the  other  way  in  favour  of  the  tenant,  in  support 
"  of  the  interests  of  trade  which  is  become  the  pillar  of 
«  the  state." 

KemarkB  of  It  is  unnecessary  to  enter  into  a  detail  of  other  csfies,  in 
bofoutfh  in"  which  the  principle  under  consideration  has  been  repeated 
Eiweay,  Maw,  and  enforced  (a).    It  will,  however,  be  proper  to  advert  to 

{x)  Post,  p.  222.  upon  the  subject,  see  Com. 

(V)  See  per  Tindal,  0.  J.,  l>i^.  tit.  Waste  (D.  2) ;  Vin. 

in  Earl  of  Mansfield  v.  Black-  Ab.  tit.  Landlord  and  Tenant; 

bume,  6  Bing.  N.  0.  at  p.  438.  id.  tit.  Waste  (F.)  ;  Bac.  Ab. 

(z)  PentonY,Robart,2'East,  tit.  Waste  (0.)  6 ;  Bui.  N.  P. 

at  p.  90.  34 ;  Greene  v.  Cole,  2  Wms. 

(a)  For  further  authorities  Saimd.  at  p.   259 ;    Bain  v. 
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the  remarks  of  Lord  Ellenborough  upon  this  subject,  be-  Chap,  n.  ■.  i. 
cause  the  reasons  which  he  appears  to  assign  for  the  rule 
in  respect  of  trade  fixtures  may  be  thought,  in  some 
measure,  to  differ  from  those  which  have  been  already 
examined.  In  the  case  of  Ulwes  v.  Maw  (b)  (a  leading 
decision  upon  the  doctrine  of  fixtures).  Lord  Ellenborough, 
in  stating  the  several  exceptions  which,  as  between  different 
parties,  had  been  engrafted  upon  the  old  rule  of  law,  in 
favour  of  trade  and  of  vessels  and  utensils  which  are  sub- 
servient to  trade,  observes,  that  this  exception  is  founded 
on  the  principle  of  trade  being  a  matter  of  a  personal 
nature ;  whence  it  follows,  that  an  article  which  is  used  as 
an  accessory  to  trade  ought  itself  to  be  deemed  personalty, 
and  not  a  part  of  the  freehold.  This  explanation  of  the 
rule  does  not  appear  to  have  been  adopted  by  any  other 
authority  {c) :  and  it  is  observable,  that,  in  deciding  the 
case  of  Ulicea  v.  Maiv^  Lord  Ellenborough  relies  less  upon 
this  technical  view  of  the  nature  of  trade,  than  upon  the 
course  of  precedents.  Indeed,  as  the  principle  must  have 
been  coeval  with  the  common  law,  instead  of  originating 
in  modem  times,  it  would  have  authorised  the  removal  of 
trade  fixtures  long  before  the  privilege  was,  in  fact, 
generally  admitted  by  the  Courts. 

The  inference,  then,  to  be  drawn  from  the  several  cases  Public  benefit 
which  have  been  cited  is,  that  a  tenant  has  an  indisputable  the  f^L-  ° 
right  to  remove  fixtures  which  he  has  annexed  to  the  ^o"- 
demised  premises  for  the  purpose  of  carrying  on  his  trade ; 
and  that  the  benefit  of  the  pubUc  may  be  regarded  as  the 


Brandy  1  App.  Cas.  at  p.  767. 
Of  the  several  cases  cited  in 
the  text,  it  should  be  observed 
that  a  fuller  statement  of  the 
facts  and  of  the  grounds  of 
their  determination  will  be 
found  in  subsequent  pages. 
They  are  introduced  here  not 
so  much  for  the  sake  of  the 


decisions,  as  to  shew  the  prin- 
ciple on  "which  the  exceptions 
for  the  benefit  of  trade  ara 
founded. 

{b)  3  East,  38,  53 ;  2  Sm. 
L.  C.  169,  184  (8th  ed.). 

(c)  It  is,  however,  referred 
to  by  Lord  Blackburn  in  Wake 
V.  Hallf  8  App.  Cas.  at  p.  204, 
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Port  I.  principal  object  of  the  law  in  bestowing  this  indulgence. 
The  reason  which  induced  the  Courts  to  relax  the  strictness 
of  the  old  rules  of  law,  and  to  admit  an  innovation  in  this 
particular  instance,  was,  that  the  commercial  interests  of 
the  country  might  be  advanced,  by  the  encouragement 
given  to  tenants  to  employ  their  capital  in  making  im- 
provements for  carrying  on  trade,  with  the  certainty  of 
having  the  benefit  of  tiiieir  expenditure  secured  to  them 
at  the  end  of  their  terms  {d). 

Extent  of  the  Having  thus  considered  the  principle  upon  which  the 
privilege  in  respect  of  trade  fixtures  is  established,  and 
having  traced  the  steps  by  which  it  has  gradually  received 
the  sanction  of  the  Courts,  the  next  material  object  of 
inquiry  is,  the  extent  to  which  this  privilege  has  been 
carried  in  the  decision  of  questions  between  landlord  and 
tenant. 

Now  the  additions  made  by  a  tenant  in  relation  to  his 
trade  may  be  of  various  degrees  of  value  and  importance. 
They  may  consist  merely,  of  machinery,  vessels,  or  other 
appendages  of  the  like  description,  in  themselves  of  a 
perfect  chattel  nature  before  they  are  put  up ;  or  they  may 
be  erections  and  buildings,  which  have  no  existence  as 
integral  chattels  except  in  connection  with  the  freehold, 
and  which  may  be  of  a  more  or  less  substantial  character, 
and  more  or  less  capable  of  removal  and  re-construction. 

What  trade         The  question  therefore  is,  whether  a  tenant  is  entitled 

be  rOTQoved^    to  sever  and  take  away  all  articles  and  erections  put  up  by 

himself  for  the  purposes  of  trade,  whatever  may  be  their 

nature,  construction,  and  magnitude ;  and  if  not,  to  what 

description  of  things  this  privilege  is  confined. 

In  almost  all  the  cases  which  have  been  referred  to  in 
the  preceding  pages,  the  property  in  dispute  was  either  a 

(c?)  See  Gibson  v.  Hammersmith  Hail.  Co.f  32  L.  J.,  Ch.  337, 
341,  per  Kindersley,  V.-C. 
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mere  utensil  or  instrument  of  trade,  or  machinery  employed  Chap.  IL  b.  i. 
in  trade ;  or  else  what  might  be  deemed  accessory  to  such 
articles,  in  supporting  or  protecting  them,  or  as  being 
instrumental  to  their  convenient  use.  In  almost  aU  of 
them,  too,  the  articles,  or  the  parts  of  which  they  were 
composed,  were  such  as,  after  removal,  were  capable  of 
being  again  employed  for  the  same  or  similar  purposes. 
Of  this  description  were  the  furnaces,  vats,  coppers,  &c., 
in  the  early  cases ;  the  steam-engines  in  the  cases  before 
Lord  Hardwicke  (e)  ;  and  the  salt-pans  before  Lord  Mans- 
field (/).  These  instances,  therefore,  cannot  be  considered 
as  carrying  the  tenant's  right  of  removal  to  any  great 
extent.  But,  in  the  dicta  and  observations  that  are  to  be 
met  with  in  some  of  the  decisions,  the  exception  in  favour 
of  trade  is  found  to  be  laid  down  in  very  comprehensive 
and  general  terms.  For  not  only  have  utensils  and  instru- 
ments of  trade  been  specified,  but  buildings  and  erections 
have  been  mentioned  without  any  qualification  as  to  their 
nature  or  construction  (^).  It  now,  therefore,  becomes 
necessary  to  give  a  more  particular  description  of  the 
articles  mentioned  in  the  cases  that  have  been  referred 
to ;  which  was  omitted  in  the  former  pages,  in  order  that 
the  subject  then  under  inquiry  might  not  be  embarrassed 
by  detail.  Other  decisions  which  have  reference  to  the 
extent  of  the  tenant's  right  of  removal,  will  afterwards  be 
stated  and  explained. 

In  the  case  of  Laicton  v.  Laicton,  before  Lord  Hard-  Steam- 
wicke  (A),  it  was  determined  that  a  fire-engine  or  steam-  maSnery. 
engine  erected  by  a  tenant  for  life  should  at  his  death  go 

(e)  Lawton    v.   Late  ton,   3  and  in  Penton  v*  Rohart,  4 

Atk.  13;  Lord  Dudleys, Lord  Esp.  33;  per  Lord  Mansfield 

Warde,  Amb.  113.  in  Laicton  v.  Salmon,  1  H.  BL 

(/)  LawtonT.  Salmon,  1  H.  260  ;  per  Lord  Ellenborough 

BL  260,  in  notia,  in  Elwes  v.  Maw,  3  East,  38. 

{g)  Per    Lord  Kenyon  in  (A)  Supra, 

Dean  v.  AUalley,  3  Esp.  11, 
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^"*^'  to  his  executor  as  part  of  his  personal  assets.  The  fire- 
engine  was  described  as  a  piece  of  machinery  with  a  shed 
over  it,  in  which  holes  were  left  for  the  timbers,  to  make 
it  more  commodious  for  removal.  It  was  stated  in  evidence, 
that  such  articles  were  very  capable  of  being  carried  from 
place  to  place ;  but  it  was  shown,  on  the  other  side,  that 
they  could  not  be  removed  without  tearing  up  the  soil  and 
destroying  the  brickwork.  The  case  of  Lord  Dudley  v. 
Lord  Warde,  also  before  Lord  Hardwicke  (t),  was,  in  all  its 
circumstances,  very  similar  to  that  of  Lawton  v.  Laicton. 

These  two  decisions,  although  between  other  parties, 
may  be  regarded,  according  to  the  rule  laid  down  in  a 
preceding  page  (/),  as  direct  authorities  upon  the  subject 
of  the  tenant's  rights.  Indeed,  it  was  said  by  Lord 
Hardwicke  in  the  former  case  that  the  right  of  removing 
steam-engines  would  be  very  clear  as  between  landlord  and 
tenant :  and  in  Climie  v.  Wood  (A),  it  was  said  of  an  engine 
and  boiler,  the  former  of  which  was  screwed  down  to  thick 
planks  lying  on  the  ground  and  the  latter  fixed  in  brick- 
work, that  it  was  clear  that  as  against  a  landlord  these 
articles  would  have  been  removable  by  a  tenant.  These 
cases  establish,  therefore,  that  a  tenant  is  entitled  to  take 
away  engines  and  other  machines  like  the  steam-engines, 
put  up  by  him  at  his  own  expense  for  trading  or  mjuiu- 
facturing  purposes  (/).  In  determining  these  cases,  how- 
ever, it  is  evident  that  the  construction  and  mode  of 
annexation  of  the  articles  are  material  circumstances ;  for 
Lord  Hardwicke  begins  his  judgment  in  Lawton  v.  Lawton 
by  remarking,  that  it  appeared  from  the  evidence,  that 
the  engine  in  dispute  was  in  its  nature  a  personal  moveable 
chattel,  taken  either  in  gross  or  in  part,  before  it.was  put  up. 

(0  Amb.  113.  (/)  As  to  removability  of 

U)  -^ntCf  p.  50.  j^umpSf  SQQGn/mesY.Boweren, 

{k)  L.  R,  3  Ex.  257,  260,  6   Bing*   437,    post,    p.  114. 

4Ex.  328, 330.  And  see  IVhite^  Compare  Chtdleijy,  West  Ham, 

head  v.  Bennett,  27  L.  J.,  Ch.  82  L.  T.  486. 

at  p.  475,  porKindersley,  V.-O. 
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Speaking  in  that  case  of  the  right  to  remove  fire-engines,  Chap,  n.  a.  i. 
Lord  Hardwicke  observes  further,  that  "  coppers  and  all  Veseels  and 
"  sorts  of  brewing  vessels'  cannot  possibly  be  used  without  ^J^^^^^"^" 
"  being  as  much  fixed  as  fire-engines ;  and  in  brew-houses 
''  especially,  pipes  must  be  laid  through  the  walls,  and 
"  supported  by  the  walls ;  and  yet,  notwithstanding  this, 
''  as  they  are  laid  for  the  convenience  of  trade,  landlords 
"  will  not  be  allowed  to  retain  them"  {in). 

In  the  discussion  of  the  above  case  of  Lawton  v.  Lawton^  Cider  mills. 
a  decision  of  Comyns,  C.  B.,  respecting  a  dder  mill  was 
cited  by  the  counsel,  and  was  adopted  by  Lord  Hardwicke. 
It  was  stated  that  the  Lord  Chief  Baron  had  ruled  at  Nisi 
Prius,  that  a  cider  mill,  let  into  the  groxmd,  belonged  to 
the  executor  of  the  deceased  owner  of  the  land,  as  part  of 
the  personal  estate,  and  that  the  heir  should  not  take  it  as 
parcel  of  his  inheritance.  The  principle  of  this  decision  is 
generally  represented  to  have  been,  that  as  the  mill  was 
employed  in  the  making  of  cider,  the  case  was  brought 
within  the  exception  in  respect  of  trading  erections.  And 
the  inference  from  the  determination  is,  that  an  article  of 
this  description  would,  in  like  manner,  be  removable  be- 
tween lan^ord  and  tenant  (n). 

Moreover  it  appears,  upon  the  authority  of  Lord  Mans*  g^it  pam. 
field,  that  a  tenant  may  lawfully  remove  pans  fixed  in  salt 
works.    The  salt  pans  in  the  case  of  Lawton  v.  Salmon  (o). 


(m)  For  an  instance  in  which 
utensils,  in  a  distillery,  con- 
nected together  by  pipes,  were 
held  to  be  mere  chattels,  see 
Chidley  y.  West  Ham,  supra. 

(n)  The  case  is  not  found  in 
any  of  the  reports.  It  has 
been  recognised  as  law  by 
several  eminent  judges ;  but 
its  authority  has  been  im- 
pugned in  the  House  of  Lords 
in  Fisher  v.  Dixon,  12  CI.  &  F. 


312  (see  post,  p.  229).  In 
America  it  has  been  held  that 
a  cider  mill  attached  by  an 
iron  brace  to  the  walls  of  a 
building  in  which  it  stood  was 
not  a  (Siattel,  and  the  above 
decision  of  Comyns,  C.  B.,  was 
disapproved.  Wadleigh  v. 
Janvrin,  41  New  Hampshire, 
603. 

(o)  1  H.  BL  260,  in  notis. 
See    a    description  of   these 
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Fart  I.  above  referred  to,  were  utensils  made  of  iron  and  rivetted 
together,  brought  in  pieces,  and  capable  of  being  again  re- 
moYed  in  pieces,  without  injury  to  the  surrounding  build- 
ings ;  and  thej  were  not  joined  to  the  walls,  but  fixed  with 
mortar  to  the  brick  floor.  In  deciding  this  case,  as  between 
the  heir  and  executor  of  the  owner  in  fee  who  had  made 
the  erection.  Lord  Mansfield  alludes  to  several  distinct 
arguments,  quite  unconnected  with  trade,  and  inapplicable 
to  the  case  of  landlord  and  tenant.  But  it  may  be  observed 
that  when  he  intimates  his  opinion,  that  as  between  the 
latter  parties  a  tenant  would  be  entitled  to  remove  the  salt 
pans,  he  seems  to  rest  the  right  of  removal  principally 
upon  the  construction  of  the  articles,  and  the  little  injury 
that  would  be  occasioned  to  the  estate  by  taldng  them 
away  (;?). 

Dutch  bamfl.  The  abovc  decisions  were  followed  by  the  case  of  Dean 
V.  Allalky  {q).  In  this  case  a  tenant  during  his  term  had 
erected  certain  sheds  or  buildings  called  Dutch  bams. 
The  construction  of  these  buildings  may  be  colleoted  from 
the  MS.  note  of  coimsel  cited  in  the  case  of  Elwes  v. 
Maw  (r) ;  from  which  it  appears  that  the'  sheds  had  a 
foundation  of  brick- work  in  the  ground,  and  uprights  fixed 
in  and  rising  from  the  brick-work,  and  supporting  the 
roof,  which  was  composed  of  tiles,  and  the  sides  open. 
Lord  Kenyon  said,  "  If  a  tenant  will  build  upon  premises 
''  demised  to  him  a  substantial  addition  to  the  house,  or 
'^  add  to  its  magnificence,  he  must  leave  his  additions,  at 
"  the  expiration  of  his  term,  for  the  benefit  of  his  landlord ; 
"  but  the  law  will  make  the  most  favourable  construction 
^^  for  the  tenant  where  he  has  made  necessary  and  useful 
'^  erections  for  the  benefit  of  his  trade  or  manufacture,  and 
"  which  enable  him  to  carry  it  on  with  more  advantage. 
'^  It  has  been  held  so  in  the  case  of  cyder  mills,  and  in  other 

uiGnsHlRmEarlofMansfieldY*  (p)  AntCy  p.  52. 

Blackburne,    6    Bing.  N.  C.  (y)  3  Esp.  11. 

426, 433;  andsee/>oW,  p.  222.  (r)  3  East,  38,  47. 
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"  oases ;  and  I  shall  not  narrow  the  law,  but  hold  erections  Qhap.  IL  a.  i. 
''  of  this  sort,  made  for  the  benefit  of  trade,  or  constructed 
"  as  the  present,  to  be  remoTable  at  the  end  of  the  term." 

It  does  not  appear  from  the  report  of  this  case  for  what 
purpose  the  buildings  in  dispute  had  been  erected.  Never- 
theless, the  decision  may  undoubtedly  be  considered  an 
authority  for  the  tenant's  right  to  remove  similar  erections 
made  for  the  benefit  of  trade,  and  connected  to  the  same 
extent  with  the  freehold,  whatever  conclusion  may  be 
formed  as  to  the  grounds  upon  which  the  bams  in  question 
were  held  removable,  with  reference  to  the  particular 
object  for  which  they  were  put  up  (s). 

In  the  case  of  Fitzherbert  v.  Shaw  (^),  Gould,  J.,  was  of  Sheds,  posts, 
opinion  at  nisi  prius,  that  a  tenant  would  clearly  have  *^^'*^- 
been  entitled  to  take  away  a  wooden  stable,  standing  upon 
blocks  or  rollers  (t/),  and  also  a  shed  which  he  had  built 
on  brick- work,  and  some  posts  and  rails  he  had  put  up  («?). 
And  although  in  this  cose  the  erections  might  not  have 
been  made  by  the  tenant  for  the  purpose  of  trade,  still  the 
same  observation  holds  that  has  just  been  suggested  in 
respect  of  the  Dutch  bams,  viz.,  that  the  above  learned 
judge's  opinion  is  an  authority  for  the  removal  of  similar 
erections,  if  set  up  for  trading  purposes,  because  the 
tenant's  privilege  in  respect  of  trade  fixtures  is,  without 
dispute,  greater  than  any  other  he  could  rely  upon  under 


(«)  Some  doubts  seem  to 
have  been  entertained  whether 
the  parts  of  the  buildings  re- 
moved by  the  defendant  were 
actually  affixed  to  the  soil, 
see  Elwes  v.  MaWy  3  East,  at 
p.  45 ;  and  see  Lord  Ellen- 
borough's  remarks  upon  the 
authority  of  this  case,  id,  pp. 
bb,  56. 

(0  1  H.  Bl.  258. 

lu)  It  is  stated  in  the  report 
that  the  tenant  had  removed 


this  from  an  estate  of  his  own 
adjoining  the  premises  in 
question.  The  description  of 
this  article  seems  to  be  con- 
sistent with  its  being  a  chattel. 
See  ante,  p.  4. 

(r)  As  to  fences  and  hurdles, 
see  per  Sir  John  Cross  in  Ex 
parte  Belcher ^  2  Mont.  &  Ayr. 
160,  169;  TotTs  Trustees  v. 
Finlay,  10  M.  422;  Central, 
Sfc.  Railroad  Co,  v.  Fritz,  27 
Am.  Rep.  175,  180. 
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^"*^'  the  law  of  fixtures.  Perhaps,  however,  it  may  be  objected 
to  this  authority  (in  conformity  with  Lord  Ellenborough's 
view  of  it),  that  the  opinion  of  Gould,  J.,  was  wholly 
extra-judicial,  as  the  point  could  not  properly  have  oome 
before  him  at  nisi  prius  {w). 

A  vamiah  I^  the  case  of  Pentoji  V.  Rohart  (a?),  the  Court  considered 

house.  ttiat  a  tenant  during  his  term  would  have  been  entitled 

to  remove  an  erection  used  as  a  j^rnish  house  for  carrying 
on  a  varnish  manufactory.  The  building  was  described  as 
having  a  brick  foxmdation  let  into  the  ground,  with  a 
chimney  belonging  to  it.  Upon  the  foundation  a  wooden 
plate  was  laid,  upon  which  a  superstructure  of  wood, 
brought  from  another  place,  where  the  defendant,  the 
tenant,  had  carried  on  his  business,  was  raised,  and  the 
quarters  belonging  to  the  superstructure  were  mortised  into 
the  plate.  The  decision  turned  upon  a  point  which  will 
be  explained  in  a  subsequent  section  ( y).  With  reference, 
however,  to  the  present  subject,  it  may  perhaps  be  argued 
that,  on  the  facts,  the  case  does  not  amount  to  a  general 
authority  upon  the  tenant's  right  of  removal.  For  it 
appears  from  the  statement  of  the  case,  that,  in  point  of 
fact,  the  erection  which  the  defendant  removed,  and  which 
gave  rise  to  the  dispute,  was  a  part  of  the  building  only  ; 
for  he  took  away  only  the  wooden  superstructure,  which, 
according  to  the  nisi  prius  report  of  the  case,  was  merely 
placed  upon  a  wooden  plate  laid  upon  the  brick  foundation. 
The  foundation,  and  a  chimney  belonging  to  the  building, 
were  not  removed.  According  to  this  view  of  the  facts, 
the  principle  of  fixtures  would  not  be  involved  at  all  in 
the  case.  For,  as  was  shown  in  the  former  chapter  of  this 
work,  an  erection  constructed  like  that  portion  of  the 
building  which  the  tenant  removed,  is  not  to  be  considered 
a  part  of  the  freehold,  but   remains  a  mere  personal 

{w)  Elwes  V.  MatOf  ^  East,         (x)  2  East,   88  ;   S.    C.   4 
at  p.  55.  Esp.  33. 

(y)  Post,  p.  130. 
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chattel  (2).  It  must  be  observed,  however,  that  the  Chap.  n.  a.  1, 
language  of  the  judges  seems  hardly  consistent  with  this 
view  of  the  case,  as  the  erection  removed  appears  to  have 
been  treated  throughout  as  a  fixture ;  and,  moreover,  in 
subsequent  cases  Penton  v.  Rohart  has  been  always  con- 
sidered as  a  decision  upon  the  right  to  T^moyQ  fitxturea  {a). 

From  a  want,  however,  of  an  accurate  examination  of  the 
circumstances  of  the  case,  Penton  v.  Robart  has  not  unfre- 
quentlj  been  supposed  to  authorise  the  removal  of  buildings 
of  a  more  substantial  nature  than  is  warranted  by  any 
other  decision.  But  assuming  that  the  Court  deemed  the 
erection  to  be  actually  afi^ed,  still  the  peculiar  character 
and  construction  of  the  building  will  not  admit  of  the  case 
being  considered  an  authority  for  a  very  extensive  right  on 
the  part  of  the  tenant. 

^oole^s  cme  (i),  it  has  been  seen,  was  an  action  against  Vats,  coppers, 
the  SheriflE  for  taking  in  execution  the  vats,  coppers,  tables,  ^' 
partitions,  pavements,  &c.  of  a  soap-boiler;  on  which 
occasion  Lord  Holt  held,  that  the  soap-boiler  might  well 
remove  the  vats  he  set  up  in  relation  to  trade.  The  mention 
of  pavement  in  this  case  has  often  given  rise  to  an  opinion 
that  such  an  article  might  always  be  removed  if  set  up  for 
trade.  And  it  has  been  considered  a  strong  instance  in 
favour  of  an  unqualified  right  in  the  tenant  to  take  away 
every  erection  put  up  for  trading  purposes.  But  on  an 
attentive  perusal  of  the  case,  it  will  be  found,  that  it  is 
not  clear  from  the  statement,  whether  any  pavement  was  Pavement. 


(2)  Anie,  p.  4. 

(a)  But  see  the  remarks  of 
Monahan,  C.  J.,  in  Deeble  v. 
M'MuUen,  8  Ir.  0.  L.  Eep.  at 
p.  362. 

(h)  1  Salk.  368.  It  is  said 
in  Lady  St,  John  v.  Piottf 
2  Bulst.  102,  S,  a  Cro.  Jao. 
329,  that  pavement  is  a  struc- 


ture, for  they  take  lime  to 
finish  it.  Perhaps  it  may  be 
thought  that  the  pavement  in 
Poolers  case  was  accessory  to 
the  trade  utensils,  as  being 
necessary  to  their  more  con- 
venient use  and  enjoyment,  as 
to  which,  Boepost,  p.  63. 
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^^^^'  in  fact  removed ;  and  indisputably  the  right  of  removing 
it  cannot  be  relied  upon  as  being  established  by  any  part 
of  Lord  Holt's  judgment  {c). 
Substantial  The  doctrine  of  fixtures  was  considered  in  a  very 
remavMe!^  elaborate  manner  in  the  celebrated  case  of  JElices  v.  Maw  (d) ; 
a  very  important  decision,  the  groxmds  of  whicK'^^ill  be 
considered  in  the  next  section  (e).  Lord  EUenborough, 
throughout  his  judgment  in  that  case,  speaks  of  buildings 
constructed  for  the  purpose  of  trade.  The  buildings  there 
in  question  were  substantial  erections  of  brick  and  mortar 
having  foundations  deep  in  the  soil ;  and  it  is  worthy  of 
remark,  that  it  is  an  argument  on  which  he  principally 
relies,  that  the  indulgence  allowed  to  tenants  in  respect  of 
trade  had,  by  no  valid  authority,  been  extended  to  the 
particular  description  of  buildings  then  in  dispute,  viz. 
buildings  for  agricultural  purposes.  The  objection,  there- 
fore, in  this  case,  did  not  arise  out  of  the  nature  and 
structure  of  the  buildings,  but  was  considered  to  depend 
entirely  upon  their  object  and  purpose.  Accordingly,  in 
Whitehead  Y,  Bennett  (/),itwas  argued,  on  the  authority  of 
t^  dicta  m  the  last-mentioned  case,  that  buildings  made 
of  brick  with  f  oimdations  let  into  the  soil  to  some  depth 
were  removable  by  a  tenant  who  had  erected  them  for  the 
purposes  of  his  trade.  It  was  held,  however,  by  Kindersley, 
V.-C,  that  the  mere  fact  that  they  were  used  only  for  the 
purpose  of  trade,  did  not  entitle  the  tenant  to  remove 
buildings  of  this  description.  The  learned  judge  said, 
"  With  respect  to  anything  in  the  nature  of  machinery, 
"  engines,  or  plant,  or  things  substantial  and  solid,  such 
^'  as  vats,  utensils,  &c.,  these  are  all  clearly  within  the 
"  right  of  removal  as  between  landlord  and  tenant.  In 
''  all  these  cases  the  things  sought  to  be  removed  might 
"  either  be  taken  away  bodily,  where  they  are  capable  of 
"  being  set  up  again  elsewhere,  or,  if  by  reason  of  their 

(c)  As  to  iron  flooring  plates     p.  169  (8th  ed.). 
see  ante,  p.  4.  (e)  Post,  p.  73, 

{d)  3  East,  38 ;  2  Sm.  L.  0.  (/)  27  L.  J.,  Ch.  474. 
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"  bulk  or  complexity  it  should  be  neoessarj  to  take  them  Chap.  II.  a.  i. 
"  to  pieces,  thej  could  be  put  together  in  the  same  form 

"  in  some  other  place It  certainly  may  be  meta- 

"  physically  argued  from  this  that  a  building  of  the  most 
^'  substantial  and  solid  character  let  ten  feet  into  the  ground 
"  with  cement,  is  capable  of  removal  brick  by  brick  and  of 
''  being  put  together  in  another  place  in  the  same  form ; 
'^  but  the  common  sense  of  mankind  would  determine  that 
"  an  engine  is  a  very  different  thing  from  a  house,  although 
"  every  stone,  brick,  tile  and  chimney-pot  might  be  re- 
"  moved ;  one,  however,  is  the  case  of  removal  of  materials, 
"  and  the  other  of  taking  to  pieces  and  restoring  to  their 
"former  state  actual  portions  of  the  engine"  ((7).  This 
case,  the  authority  of  which  has  never  been  impugned, 
must  be  considered  to  have  definitely  settled  the  limits  of 
a  tenant's  rights  in  respect  of  buildings  of  this  kind  (h). 

It  was  remarked  by  Lord  EUenborough,  in  the  course  Accessory 
of  his  judgment  in  Hlwes  v.  Maic  (/),  that  a  building  which  ^* 

is  accessory  to  a  removable  utensil,  is  equally  removable 
with  the  thing  to  which  it  is  incident.  But  upon  reference 
to  the  authorities  upon  which  Lord  EUenborough  based  his 
opinion  (y),  it  seems  that  Lord  Hardwlcke's  observations 
concerning  the  sheds  and  the  walls  of  the  fire-engine  only 
amount  to  this, — that  although  by  removing  an  utensil, 
its  accessorial  building  may  be  impaired,  such  an  injury 
shall  not  deprive  a  party  of  his  right  to  remove  the  utensil 
itself.    However,  in  the  case  above  alluded  to  (Z;),  Kinders- 


(y)  Approved  in  Wake  v. 
Hall,  7  a  B.  D.  295,  301. 
And  see  S,  C,  in  H.  L.,  8  App. 
Cas.  at  p.  208,  per  Lord  Bram- 
well. 

(A)  As  to  removal  of  con- 
servatories, greenhouses,  &c. 
Bee  post,  p.  110. 

(i)  3  East,  at  p.  53. 

Ij)  Lawton  v.  Latoton,  3 
Atk.  13,  and  Lord  Dudley  v. 


LordWarde,  Amb.  113.  It 
does  not  appear  from  either  of 
the  judgments  in  those  cases, 
that  the  sheds  over  the  en- 
gines were  considered  by  Lord 
Hardwicke  to  be  removable. 

(Jc)  Whitehead  v.  Bennett, 
27  L.  J.,  Ch.  474,  476.  In  the 
Scotch  case  of  Syme  v.  Harvey, 
24  D.  202,  it  was  questioned 
whether  a  tenant  was  entitled 
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^MfL  ley,  V.-C,  seems  to  have  considered  that  a  shed  might  be 
removable  as  an  acoessory  to  that  which  it  was  constructed 
to  cover,  although  he  decided  that  an  engine-house,  built 
of  brick  and  let  into  the  soil,  was  not  removable,  saying 
that  although  it  xnight,  in  some  sense,  be  called  an  acces- 
sory to  the  engine,  it  was  not  a  mere  shed,  and  that  if  it 
were  removable,  the  same  rule  would  apply  to  a  large 
factory,  the  machinery  in  which  might  be  removed. 
And  notwithstanding  the  limit  to  the  privilege  of  a  tenant 
in  respect  of  accessory  buildings,  thus  indicated  by 
Kindersley,  V.-C,  the  opinion  of  the  learned  Lords,  who 
gave  judgment  in  the  very  recent  case  of  Wake  v.  Hall  (/) 
in  the  House  of  Lords,  appear  to  authorise  the  extension 
of  the  privilege  even  to  substantial  buildings  of  brick  and 
stone  (which  as  was  stated  above  would  not,  from  their 
construction,  be  removable  per  se),  where  they  are  fcut 
accessory  to  machinery  placed  therein,  and  built  solely  to 
cover  and  protect  it.  The  facts  of  that  case,  as  appears 
from  the  statement  of  them  in  a  former  place  (m),  were 
peculiar,  but  Lord  Bramwell  said  that  the  principle  on 
which  a  tenant  might  remove  trade  fixtures,  would,  if  the 
niiners  had  been  tenants,  have  justified  the  removal  of  the 
buildings  there  in  question  (n).  It  is  difficult,  if  not  im- 
possible, to  say  at  what  point  an  erection,  from  its  nature 
and  mode  of  construction,  ceases  to  be  a  mere  accessory  to 
that  which  it  covers.  Probably  the  true  test  is,  whether 
the  building,  after  the  removal  of  the  principal,  would  be 
reasonably  capable  of  being  applied  to  further  uses.  It 
may,  it  is  thought,  be  safely  assumed  that  the  House  of 
Lords  did  not  intend  to  extend  the  privilege  to  a  building 
such  as  a  factory,  which  certainly  cannot  be  said  to  be  a 

to  remove  the  brick  walls  upon  opinion  might  have  been  in 

which  aremovable  greenhouse  favour  of  the  tenant. 

was  erected.     It  was  unneces-         (/)  8  App.  Cas.  195. 

sary  in  that  case  to  decide  the         (m)  Ante,  p.  38. 

point ;  but  two  of  the  learned         (n)  8  App.  Cas.  at  p.  210. 

judges  intimated   that  their 
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mere  aeoessory  to  the  machineiy  which  it  contains,  nor  Chap,  n.  1. 1. 
even  to  a  mere  accessoiy  where  it  could  not  be  removed 
without  great  damage  to  the  freehold  (o). 

From  an  examination  of  the  cases  referred  to  in  this  Bight  of  re- 
ehapter,  it  will  be  perceived,  that  with  one  exception,  ^^ty 
namely,  the  case  of  Whitehead  v.  Bennett  {p)^  the  con-  theoonstruc- 
struction  of  an  article  as  affecting  the  privilege  of  removal,  axtiole. 
is  only  incidentally  noticed  by  the  Courts,  and  has  not 
been  the  express  point  of  decision  {q).     The  language, 
however,  used  by  the  judges  in  some  of  these  cases  is 
deserving  of  attention,  as  it  shows  that  they  were  by  no 
means  indifferent  to  arguments  derived  from  the  nature, 
structure,  and  mode  of  annexation  of  the  fixture.    With 
respect,  indeed,  to  the  inferences  to  be  drawn  from  the 
actual  decisions,  it  wUl  have  been  observed  that  the  cases 
are  but  few  in  number,  and  in  several  of  them,  the  pro- 
perty in  question  was  of  a  very  peculiar  description ;  but 
it  may,  at  any  rate,  be  inferred  that,  where  an  article 
annexed  to  the  freehold  cannot  be  severed  without  being 
entirely  destroyed,  a  tenant  will  not  be  allowed  to  re- 
move it. 

But  there  are  other  circumstances,  besides  those  that  Other  circum- 
relate  to  the  construction  of  the  thing  affixed,  which  it  in^^  ri^t" 
may  sometimes  be  necessary  to  take  into  consideration,  in  o*  removjS. 
order  to  judge  of  the  right  of  the  tenant  to  remove  trade 
erections.    For,  on  a  reference  to  the  cases  at  large,  it  will 
be  seen  that  the  Courts  have  in  their  decisions  been  in- 
fluenced by  various  arguments  derived, from  the  facts  of 
each  particular  case.     Thus,  the  existence  of  a  custom  in  Castom ; 
respect  of  the  property  in  question ; — ^the  intention  of  the  ^^^a^  ^c 
party  in  making  an  erection ; — the  injury  occasioned  to 

(o)  PoBtf  p.  69.  a  fixture  or  a  mere  chattel  ? 

{p)  Ante,  p.  62.  See  the  cases   considered  in 

(y)  It  is  otherwise  where  Chap.  I.,  ante,  p.  6  et  seq. 
the  question  is — ^Is  the  article 
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^^^^  ^-  the  freehold  by  its  removal ; — and  the  comparative  value  to 
the  respective  claimants.  These,  or  some  of  these  con- 
siderations, are  almost  always  adverted  to  in  confirmation, 
if  not  as  principal  grounds  of  decision. 


Castoxn  or 
usage. 


For  example,  with  regard  to  custom,  Treby,  C.  J.,  in 
deciding  the  case  of  Culling  v.  Tufnal(r)y  relied  altogether 
upon  the  usage  of  the  country;  though  there  certainly 
were  other  reasons  upon  which  he  might  have  supported 
the  tenant's  claim.  Lord  Mansfield  evidently  admits  the 
effect  of  custom  in  respect  of  fixtures,  for  he  is  stated  to 
have  been  of  opinion,  that  the  case  of  the  cider  mill  was 
probably  decided  on  that  particular  ground  («).  In  Laidon 
V.  Lawion  (^),  however,  where  it  was  stated  that  it  was 
customary  to  remove  fire  engines.  Lord  Hardwicke  made 
no  observation  upon  the  circumstance;  neither  did  he 
notice  it  in  the  subsequent  case  of  Lord  Dudley  v.  Lord 
Warde  (w).  Lord  EUenborough  also,  in  a  nisi  prius  case, 
alludes  to  the  effect  of  custom,  in  giving  the  tenant  a 
right  to  remove  things,  which,  by  the  general  law,  as 
affixed  to  the  freehold,  belonged  to  the  landlord  (r).  And 
in  the  case  of  Davis  v.  Jones  (tr),  evidence  was  given  that 
it  was  usual  between  out-going  and  in-coming  tenants  to 
value  machines  like  those  in  dispute;  and  the  Court 
thought,  that  such  a  practice  might  be  taken  to  indicate 
the  nature  and  character  of  the  articles  (x). 

As  considerable  weight  is  often  attached  to  the  effect  of 
custom  or  usage  in  trials  at  nisi  prius,  in  questions  relating 


V)  Bui.  N.  P.  34. 

^s)  Vide  Lawton'Y,  Salmon, 
as  reported  in  3  Atk.  16,  in 
notis. 

{t)  3  Atk.  13. 

(m)  Amb.  113. 

(r)  Watherell  v.  Hotcells,  1 
Camp.  227. 

(w)  2  B.  &  Aid.  165,  168. 
See,  however,  the  remarks, 
ante,  p.  10. 

(x)  gee  Yin.  Ab.  tit.  Exe- 


cutors, p.  154;  Grymes  v. 
Botveren,  6  Bing.  437,  439; 
Martyr  v.  Bradley,  9  Bing. 
24,  29 ;  Trappes  v.  Barter,  2 
Cr.  &  M.  153,  180;  Hubbard 
V.  Bagshawe,  4  Sim.  326; 
Longbottom  v.  Berry,  L.  R., 
5  a  B.  123,  136;  Day  v. 
Austin  and  Bishitch,  noted 
ante,  p.  48,  note  {p).  And  see 
the  cases  cited  in  Chap.  IV., 
post,  p.  239. 
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to  fixturefl,  it  may  be  useful  to  add  here  a  few  remarks  Chap,  n.  i.i. 
upon  the  subject. 


It  must  be  remembered  that  a  local  custom  strictly  so  Castom  an 
called  is  not  to  be  confounded  with  what  is  sometimes  2?^?]^^ 

from  Qsa^. 

called  **  custom  of  the  country/'  which  generally  means  no 
more  than  the  preyalent  usage  of  the  country  where  the 
lands  lie  (^).  Nor  is  custom  to  be  confounded  with  a 
mere  usage  of  a  particular  trade  (2).  A  local  custom  is 
the  common  law  of  the  district  in  which  it  prevails,  and  it 
has  therefore  in  that  district  the  binding  force  of  law  (a) ; 
whereas  the  only  effect  of  usage  is  to  add  an  implied  term 
to  contracts  in  respect  of  those  matters  to  which  the  usage 
has  reference.  A  custom  must  be  limited  to  some  defined  Easentials  of 
space  of  which  the  law  takes  cognizance,  as,  for  instance,  a  <""*®°'- 
county  or  a  parish  {b) ;  and  therefore  the  law  will  not 
recognize  the  usage  of  a  particular  private  estate  (c). 
Again,  it  is  of  the  essence  of  a  custom  that  it  should  be 
immemorial,  and  it  wiU  be  defeated  by  evidence  of  non- 
existence within  legal  memory.  As  an  instance  of  custom 
properly  so  called,  the  customs  of  the  High  Peak  of 
Derbyshire,  prior  to  their  establishment  by  statute,  may  be 
referred  to.  Thus,  it  has  been  held  in  a  very  recent  case  (d) , 
that  a  person  engaging  in  mining  operations  by  virtue  of 
these  customs,  and  erecting  substantial  stone  and  brick 
buildings,  may  remove  them  as  against  the  landowner  at 
any  time  whilst  he  continues  to  work  the  mine,  or  within  a 
reasonable  time  after  he  has  ceased  to  do  so  (e).     The 


.  (y)  Legh  v.  Hewitt,  4  East, 
at  p.  169 ;  Dalby  v.  Hirst,  1 
Brod.  &  Bing.  224. 

(z)  Partridge    v.   Bank   of 
England,  9  Q.  B.  at  p.  425. 

{a)  Hammerton  v.   Honey, 
24  W.  E.  603. 

{b)  Legh  v.  Hewitt ^  supra. 

\c)   Womersley  v.  Dally,  26 
L.  J.,  Ex.  219. 

{d)   Wake  v.  Hall,  8  App. 


Cas.  195.  It  should  be  noticed 
that  this  was  not  a  case 
governed  by  the  law  of  fix- 
tures as  between  landlord  and 
tenant.    See  ante,  p.  38. 

{e)  Upon  custom  generally, 
see  Com.  Dig.  tit.  Copyhold 
(S) ;  Stephen's  Commentaries, 
vol.  1,  p.  55  et  seq.  (6th  ed.)  ; 
Broom  s  Common  Law,  p.  12 
et    seq,   (5th  ed.);   Bullen  & 


f2 


68 


LANDLORD  AND  TENANT. 


Essentialaof 
usage. 


^^^  ^-  operation  of  custom,  however,  may  be  either  expressly  or 
impliedly  excluded  by  the  terms  of  a  contract  between 
landlord  and  tenant ;  if  not  so  excluded  it  will  of  course 
bind  them  (/).  On  the  other  hand,  a  usage  need  not  be 
immemorial,  and  to  substantiate  it  it  is  sufficient  if  it 
appear  to  be  so  well  known  and  acquiesced  in,  in  other 
words,  of  such  notoriety,  that  it  may  be  reasonably  pre- 
sumed to  have  been  an  ingredient  tacitly  imported  by  the 
parties  into  their  contract  {g).  It  follows  from  what  has 
been  said  that  a  usage  is  dependent  upon  the  existence  of 
contract,  from  which  alone  it  derives  its  binding  force  (A), 
whereas  a  custom  i3  of  an  entirely  independent  nature,  and 
operates  as  a  law,  unless  excluded  by  contract. 


The  object  of  this  species  of  evidence  in  cases  between 
landlord  and  tenant  is  generally  to  establish  a  prevalent 
usage,  with  reference  to  which  the  claimants  may  be  sup- 
posed to  have  contracted  that  relation.  It  is  not  neces- 
sary to  prove  that  the  usage  has  existed  from  time  im- 
memorial ;  but  the  effect  and  validity  of  the  evidence  will 
depend  upon  the  length  of  time  it  has  continued,  the 
extent  of  the  district  or  neighbourhood  over  which  it  pre- 
vails, and  the  absence  of  instances  which  show  a  contrary 
practice.  The  usage  must  be  collected  not  from  what  the 
witnesses  say  they  think  it  is,  but  from  what  was  publicly 
done  throughout  the  district  (i).    The  evidence  adduced  in 


Leake,  Ptec.  Pleadings,  p. 
720  (3rd  ed.) ;  WiggUsworth 
V.  Dallison,  1  Sm.  L.  C.  p. 
694  (8th  ed.). 

(/)  Hut  ion  V.  Warren,  1 
M.  &  W.  466,  474 ;  Eoberta 
V.  Barker,  1  Or.  &  M.  808. 

(g)  Ghose  v.  Manickchund, 
7  Moo.  Ind.  App.  263,  282 ; 
Oriasell  v.  Brtstowe,  L.  R., 
3  C.  P.  at  p.  128. 

(A)  See  Dann    v.    City  of 
London  Brewery  Co,,  L.  R., 


8  Eq.  155,  162. 

(«)  Tucker  v.  Linger,  21  Ch. 
D.  l8,  34,  per  Jessel,  M.  E. 
In  this  case  (affirmed  in  H.  L. , 
8  App.  Cas.  508)  it  was  held 
that  a  custom  of  the  country 
for  a  tenant  to  remove  and 
sell  flints  turned  up  in  the 
course  of  ploughing  was  good, 
and  was  not  excluded  by  the 
terms  of  a  lease  reserving  to 
the  lessor  all  "  minerals." 
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proof  of  a  cuBtom  of  the  ooxmtry  is  frequently  of  a  very  Chap,  n.  1. 1. 
loose  and  indefinite  description ;  and  the  instances  relied 
upon  in  support  of  it  are  often  found,  when  properly 
inquired  into,  to  have  no  other  origin  than  the  special 
agreements  of  parties  (/). 

A  decision  upon  the  exclusiye  effect  of  custom  or  usage, 
in  cases  of  trading  and  other  fixtures,  appears  to  be  a 
desideratum  in  this  branch  of  the  law;  since,  among 
brokers  and  other  practical  men,  it  is  frequently  the  only 
guide  by  which  they  are  directed  in  making  their  ap- 
praisements, and  in  deciding  disputes  that  are  referred  to 
them.  In  adopting  a  usage,  such  persons  only  profess  to 
follow  legal  principles  and  authorities,  by  which  they  are 
necessarily  bound,  and  therefore  it  is  always  a  question  for 
the  Court  whether  their  practice  be  in  accordance  with 
these  (A).  The  parties,  however,  may  be  bound  by  a 
particular  practice,  although  it  be  unreasonable,  if  they 
have  so  agreed  (/)• 

With  regard  to  the  injury  occasioned  to  the  premises  by  Injuiy  to  the 
the  removal  of  things  that  have  been  aflGixed  to  them,  it  P'^®""*^' 
will  be  recollected  that  the  distinctions  taken  in  the  old 
cases  in  favour  of  removing  furnaces  fixed  to  the  floor  and 
not  to  the  walls,  and  doors  which  were  not  outer-doors, 
and  other  similar  instances,  proceeded  upon  the  principle 
that  the  walls  were  not  the  worse,  nor  the  house  impaired 


(j)  As  to  injunctions  for 
waste  in  removing  things  con- 
trary to  the  custom  of  the 
country,   see  Pratt  v.  Bretty 

2  Madd.  62  ;  Onslow  v. , 

16  Ves.  173 ;  Kimptonr.  Eve, 
2  Yes.  &  Bea.  349,  352;  Bailey 
V.  Hobson,  L.  E.,  5  Ch.  180. 
For  a  collection  of  agricultural 
customs  in  different  parts  of 


the  country,  see  Woodfall's 
Landlord  and  Tenant  (12th 
ed.),  p.  724. 

{k)  Atwood  V.  Sellavj  5  Q. 
B.  D.  286,  289;  Whitecross 
Wire  Co,  v.  Savill,  8  Q.  B.  D. 
653. 

{I)  Stewart  v.  West  India, 
Sfc.  Steamship  Co.,  L.  B.,  8 
Q.  B.  88. 
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PartL  by  taking  them  away  (m).  In  Latvian  v.  Lawton,  Lord 
Hardwicke  said,  that  it  was  a  very  true  maxim  in  the 
doctrine  of  fixtures^  that  the  principal  thing  shall  not  be 
destroyed  by  taking  away  the  accessory  (n).  And  it  is 
observable  that  when  Lord  Mansfield,  in  Lawton  v.  Salmon y 
admitted  that  a  tenant  would  be  entitled  to  remove  salt 
pans,  he  seemed  to  rest  his  opinion  principally  upon  the 
argument  that  the  premises  would  come  to  the  landlord  in 
the  same  state  as  if  they  had  never  been  erected  (o).  And 
so  in  the  instance  of  the  jibs  in  Davis  v.  JoneSy  the  circum- 
stance that  neither  the  caps  in  which  they  were  fixed  nor 
the  chief  buildings  would  be  injured  by  the  removal,  was 
stated  as  an  additional  reason  for  the  judgment  of  the 
•  Court  {p).  The  result  of  the  decisions  therefore  seems  to 
be,  that  if  fixtures  cannot  be  removed  without  material 
injury  to  the  freehold  the  tenant  has  no  right  to  inflict 
that  injury,  or  to  remove  them  at  all  {q).  In  all  cases, 
]  however,  injury  to  the  freehold  must  be  spoken  of  with 
less  than  literal  strictness.  To  deprive  a  tenant  of  the  right 
of  removal  there  must  be  real  injury  to  the  premises,  for 
ex  necessiiafe  reiy  the  severance  of  a  fixture  requires  a  cer- 
tain amount  of  force,  and  even  a  screw  or  nail  can  scarcely 
be  drawn  without  some  attrition.  Where,  for  instance,  all 
the  harm  done  is  that  which  is  unavoidable  to  mortar  laid 
on  brick  walls,  this  is  so  trifling  that  the  law,  which  is 
reasonable,  will  regard  it  as  none  (r). 

(m)  See  Yr.  Bk.  21  Hen.  7,  And  see  posty  p.   124,  where 

p.  26;  Coo^'*  ca^c,  Moore,  17  ;  will  be  found  some  remarks 

ante^  pp.47,  48.  upon  the  liability  of  the  tenant 

(n)  3   Atk.    15.     And  see  to  repair  damage  occasioned 

Lord  Dudley  v.  Lord  Wardpj  to  the  freehold  by  putting  up 

Amb.  114;  Avery  v.  Cheslytiy  and  taking  down  fixtures. 
3  A.  &  E.  75;  Ex  parte  Bar-  (y)   Gibson  y.  Hammersmith 

clay,  5  D.,  M.  &  G.  at  p.  410.  Rail    Co,,   32  L.  J.,  Ch.  at 

See  also  2  Sm.  L.  C.  195  (8th  p.  341  ;  Wake  v.  Hall,  1  App. 

od.).  Cas.  at  p.  204,  per  Lord  Black- 


(o)  1  H.  Bl.  260,  in  notis.      bum. 

)e  ante,  pp.  52,  58.  (r)  Martin  v.  Roe,  7  E.  & 

(p)  2  B.  &  Aid.  at  p.  168.      B.  237,  242;  Parsons  y.  Hind, 
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It  will  be  found  in  like  manner,  ou  referring  to  the  Chap.  n>  ».  i. 
ooBeSy  that  the  other  topics  aboTe  mentioned,  in  respect  of  intention  and 
the  intention  of  the  parties,  and  the  comparative  value  to  ^^^^*^^® 
the  respective  claimants,  have  been  incidentally  noticed  by 
the  Courts,  either  separately,  or  in  combination  with  those 
that  have  been  here  particularly  pointed  out  («). 

It  is  true,  indeed,  that  some  of  these  grounds  of  argu- 
ment  We  been  reUed  upon  more  especiaUy  in  claims 
between  other  class  of  persons ;  and  it  i^  therefore  difficult 
to  say  what  degree  of  importance  would  be  attached  to 
them,  in  questions  between  landlord  and  tenant.  But  as 
they  have  so  frequently  been  adverted  to,  and  considered 
worthy  of  attention  and  inquiry  in  the  judicial  opinions, 
it  would  not  in  any  case  be  safe  to  overlook  them,  in 
determining  upon  the  right  of  a  tenant  in  taking  away 
trade  erections. 

From  a  jreview  of  the  authorities  that  have  been  exa-  General  ob- 
mined  in  the  course  of  this  section  it  will  appear,  that  if  f®^**v?^  **_ 
any  rule  were  to  be  laid  down  to  serve  as  a  guide  in  moying  trade 
practice  as  between  landlord  and  tenant,  with  respect  to  °^*^'^'^* 
the  right  of  removing  annexations  made  for  the  purposes 
of  trade,  it  would  be  necessary  to  express  it  in  terms  so 
guarded  as  not  to  clash  with  any  of  the  grounds  of  decision 
which  have  been  adverted  to  in  the  preceding  remarks. 
The  following  rule,  however,  may  perhaps  be  found  to  be 
most  consistent  with  the  adjudged  cases,  f  Things  which  a 
tenant  has  fixed  to  the  freehold,  for  the  purposes  of  trade 
or  manufacture,  may  be  taken  away  by  him,  wherever  the 


14  W.  K.  860,  862,  per  Mel- 
lor,  J. ;  Governors  of  Harroio 
School  V.  Alder  ton  f  2  Bos.  & 
Pul.  86.  See,  also,  Redfern 
V.  Smith,  1  Bing.  382;  and 
posty  p.  354. 

(«)  See  the  cases  of  Lawton 
V.  Lawtonj  and  Lawton  v. 
Salmon y  supra;  Buckland  v. 


Butterficldy  2  Brod.  &  Bing. 
54 ;  Empscn  v.  Soden,  4  B.  & 
Ad.  655  ;  Niven  v.  Pttcatm, 
2  8.  271 ;  Syme  v.  Harvey, 
24  D.  202.  As  to  intention 
that  an  article  shall  remain  a 
chattel,  though  affixed  to  the 
freehold,  see  ante,  Chap.  I., 
p.  26. 
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^"^^'  removal  is  not  contrary  to  any  prevailing  praotioe ;  where 
the  articles  can  be  removed  without  causing  material  injury 
to  the  estate ;  and  where,  in  themselves,  they  were  of  a 
perfect  chattel  nature  before  they  were  put  up,  or  at  least 
have  in  substance  that  character  independently  of  their 
union  with  the  soil ;  or,  in  other  words,  where  they  may 
be  removed  without  being  entirely  demolished,  or  losing 
their  essential  character  or  value.  If  an  erection,  put  up 
in  relation  to  trade,  can  be  severed  without  violating  any 
one  of  these  conditions,  it  may  very  safely  be  affirmed, 
that  whatever  be  its  magnitude,  construction  or  mode  of 
annexation,  it  is  a  fixture  which  a  tenant  is  privileged  to 
remove.  It  is  not,  however,  meant  to  be  inferred,  that 
because  in  any  particular  instance  these  circumstances  do 
not  all  concui',  that  therefore  an  article  cannot  be  removed 
by  the  tenant.  On  the  contrary,  it  is  not  inconsistent 
with  some  of  the  decisions  to  say  that  things  may  be 
removable,  although  these  requisites  are  not  completely 
fulfilled.  The  rule,  therefore,  here  proposed  is  only  offered 
as  an  affirmative  one ;  that  wherever  the  above-mentioned 
circumstances  do  concur,  that  there  an  article  may  confi- 
dently be  pronounced  to  belong  to  the  tenant.  '!  And 
although  it  may  be  thought  that  this  rule  is  too  narrow  to 
be  of  much  practical  utility,  still  no  other  could  safely  be 
laid  down ;  because,  upon  looking  into  the  judgments  of 
the  Courts,  it  is  impossible  not  to  see,  that  in  a  disputed 
claim  between  landlord  and  tenant,  the  absence  of  any  one 
of  the  requisites  which  have  been  mentioned  might  with 
propriety  be  urged  against  the  exercise  of  the  tenant's 
right  (0. 

(/)  For  a  simunary  view  of  may  refer  to  Appendix  (B), 

the  porticidar  articles  which  where  they  are  collected  and 

have  been  held  to  belong  to  arranged  with   reference    to 

a  tenant  upon  the  authority  the  manner  in  which  questions 

of  the  cases  detailed  at  length  upon  this  subject  usually  occur 

in   this    section,   the   reader  in  practice. 
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Section  II. 

Of  the  Right  of  a  Tenant  to  remove  Things  set  up  for 

Agricultural  Purposes. 

It  was  deoided  in  the  year  1802,  in  a  case  of  great  im-  Chap.  n.  s.  9. 
portanoe,  upon  which  much  deliberation  was  bestowed,  Pnyilegein 
that  the  privilege  established  in  favour  of  tenants  in  trade  ^^^^j'   * 
did  not  extend  to  agricultural  tenants,  so  as  to  entitle  them  extend  to 
to  remove  things  which  they  had  erected  for  the  purposes  ^^001?*^ 
of  husbandry ;  although  they  left  the  premises  in  the  exact 
state  in  which  they  found  them  on  their  entry.    The  im- 
portance of  this  decision  requires  that  it  should  still  be 
considered  at  some  length,  although  its  bearing  upon  the 
position  of  agricultural  tenants  has  been  greatly  diminished 
by  the  effect  of  subsequent  legislation,  and  in  particular 
by  the  provisions  of  the  Agricultural  Holdings  (England) 
Act,  1883  (fl). 

The  case  is  that  of  JSltces  v.  Maw  (b)  in  the  King's  Sitoea  t.  Maiv, 
Bench.  It  was  an  action  by  an  owner  in  fee  against  his 
tenant,  for  injury  caused  to  the  reversion  by  the  removal 
of  certain  buildings  and  erections  placed  by  the  defendant 
on  the  demised  premises.  At  the  trial  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
special  case : — The  defendant  occupied  a  farm  under  a 
lease  from  the  plaintiff  for  21  years ;  which  lease  contained 
a  covenant  on  the  part  of  the  tenant  to  keep  and  deliver 
up  in  repair  the  messuage,  bam,  stables  and  out-houses, 
and  other  buildings  belonging  to  the  demised  premises. 
About  15  years  before  the  expiration  of  the  lease,  the 
defendant  erected  upon  the  farm,  at  his  own  expense,  a 
substantial  beast-house,  a  carpenter's  shop,  a  fuel-house,  a 

(a)  46    &  47    Vict.   c.  61,  {b)  3  East,  38. 

pasty  p.  79. 
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^"^^-  cart-houBe,  a  pump-hoTise,  and  a  fold-yard.  The  buildings 
were  of  brick  and  mortar,  and  tiled,  and  the  foundations 
were  about  one  foot  and  a  half  deep  in  the  ground.  The 
carpenter's  shop  was  closed  in,  and  the  other  buildings 
were  open  to  the  front,  and  supported  by  brick  pillars. 
The  fold-yard  wall  was  of  brick  and  mortar,  and  its 
foundation  was  in  the  ground.  The  defendant,  previous 
to  the  expiration  of  his  lease,  pulled  down  the  erections, 
dug  up  the  foundations,  and  carried  away  the  materials, 
leaving  the  premises  in  the  same  state  as  when  he  entered 
upon  them.  These  erections  were  necessary  and  convenient 
for  the  occupation  of  the  farm,  which  could  not  be  well 
managed  without  them.  The  question  for  the  opinion  of 
the  Court  was,  whether  the  defendant  had  a  right  to  take 
away  such  erections. 

Judgment  of  The  case  was  twice  argued  before  the  Court  at  con- 
in  mw€9  T.  siderable  length ;  and  in  the  result  judgment  was  given 
Maw,  for  the  plaintiff.     Lord  Ellenborough,  who  delivered  the 

judgment  of  the  Court,  after  tracing  the  progress  of  the 
exceptions  to  the  general  rule  that,  wherever  a  lessee  who 
has  annexed  anything  to  the  freehold,  afterwards  takes  it 
away,  it  is  waste,  says ; — "  But  no  adjudged  case  has  yet 
^'  gone  the  length  of  establishing  that  buildings  sub- 
"  servient  to  purposes  of  agriculture,  as  distinguished  from 
"  those  of  trade,  have  been  removable  by  an  executor  of 
"  tenant  for  life,  nor  by  the  tenant  himself  who  built 
**  them  during  his  term."  His  Lordship  next  examines 
the  grounds  of  the  decisions  in  the  three  principal  cases 
upon  the  subject ;  viz.  Laicton  v.  Latcton  {c) ;  Lord  Dudley 
V.  Lord  Warde  (d) ;  and  Latdon  v.  Salmon  {e).  These,  and 
also  the  cider-mill  case  before  Comyns,  C,  B,  (/),  ho  con- 
siders to  have  been  decided  mainly  upon  the  ground,  that 
notwithstanding  the  fire-engines  and  the  cider-mill  were 

(c)  3  Atk.  13.  (/)  See  these  cases  referred 

(d)  Amb.  113.  to,  ante,  p.  61  ei  seg, 

(e)  1  H.  Bl.  260,  in  notis. 
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erected  for  the  enjoyment  of  the  profits  of  land,  yet  they  Chap,  n.  i.  a. 
were  aooessory  ta  a  speoies  of  trade,  a  matter  of  a  per- 
sonal nature.  He  intimates  an  opinion,  that  in  Lawton  v. 
SalmoUy  Lord  Mansfield  did  not  consider  the  salt-pans  as 
acoessory  to  the  carrying  on  a  trade ;  and  adds  that  if  he 
had,  ^'  still  it  would  not  have  affected  the  question  before 
"  the  Court,  which  is  the  right  of  a  tenant, /or  mere  agri' 
"  cultural  purposesy  to  remove  buildings  fixed  to  the  free- 
"  hold,  which  were  constructed  by  him  for  the  ordinary 
^^  purposes  of  husbandry,  and  connected  with  no  description 
"  of  trade  whatsoever." 

Lord  Ellenborough  then  enters  upon  a  critical  examina- 
tion of  the  authorities  which  had  been  urged  in  support 
of  the  defendant's  claim  ((/),  and  distinguishes  them  from 
the  case  before  the  Court.  His  Lordship  concludes  thus — 
"  The  case  of  buildings  for  trade  has  been  always  put  and 
"  recognized  as  a  known  allowed  exception  from  the  general 
^^  rule  which  obtains  as  to  other  buildings ;  and  the  cir- 
**  cumstance  of  its  being  so  treated  and  considered,  esta- 
^^  blishes  the  existence  of  the  general  rule,  to  which  it  is 
**  considered  as  an  exception.  To  hold  otherwise,  and  to 
"  extend  the  rule  in  favour  of  tenants  in  the  latitude  con- 
"  tended  for  by  the  defendant,  would  be,  as  appears  to  me, 
^'  to  introduce  a  dangerous  innovation  into  the  relative 
^^  state  of  rights  and  interests  holden  to  subsist  between 
''  landlords  and  tenants.  But  its  danger,  or  probable 
"  mischief,  is  not  so  properly  a  consideration  for  a  court 
"  of  law,  as  whether  the  adoption  of  such  a  doctrine  would 
"  be  an  innovation  at  all;  and,  being  of  opioion  that  it 
**  would  be  so,  and  contrary  to  the  uniform  current  of 
"  legal  authorities  on  the  subject,  we  feel  ourselves,  in 
**  conformity  to,  and  in  support  of  those  authorities,  obliged 

{g)  Viz.,  Dean  v.  Allalley,      Shaw,  1  H.  Bl.  258  ;  Penton 
3  Esp.  11 ;  Culling  Y,  Tufnal,      v.  Roharty  2  East,  88. 
Bui.  N.  P.  34  ;  Fitzherhert  v. 
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^"^^-       "  to  pronounoe  that  the  defendant  had  no  right  to  take 
'^  away  the  erections  stated  and  described  in  this  case." 

Result  of  de-       Such  was  the  decision  in  the  case  of  Ultces  v.  Maw.    It 
y.  Maw.  established  an  unqualified  rule,  which  excluded  agricultural 

tenants  from  participating  in  the  advantages  possessed  by 
tenants  in  trade  in  regard  to  fixtures  {h)\  And  the  dis- 
tinction upon  which  this  rule  is  founded  must  still  be 
attended  to  in  practice;  for  although,  as  has  been  said, 
the  effect  of  this  decision  has  been  greatly  diminished  by 
legislation,  yet,  as  will  be  hereafter  seen,  it  is  important 
to  bear  in  mind  the  distinction  between  the  position  of 
agricultural  tenants  at  common  law,  and  that  which  they 
occupy  by  virtue  of  statutory  provisions  in  their  favour. 
It  may,  however,  be  observed  of  this  decision,  that  it  was 
the  first  in  which  any  distinction  between  trading  and 
agricultural  erections  was  made  by  the  Courts:  at  least  in 
no  previous  case  had  it  been  laid  down,  that  the  exception 
in  favour  of  trade  implied  a  negative  rule,  to  the  exclusion 
of  every  article  not  strictly  subservient  to  trade.  The 
decision  appears,  moreover,  to  stand  opposed  to  opinions 
indirectly  expressed,  but  of  high  authority,  and  which  had 
immediate  reference  to  the  subject  of  the  profits  arising 
from  land.  And  although  it  has  been  adverted  to  in  subse-» 
quent  judgments  of  the  Courts  with  great  respect,  on  ac- 
count of  the  important  miitters  it  contains,  yet  it  has  not 
been  followed  by  any  determination,  in  which  the  general 
principle  of  public  benefit  and  convenience  has  received 
the  same  restriction  (t).  It  is  not  intended  to  intimate 
any  doubt  respecting  the  validity  of  this  decision,  as  an 
existing  authority  of  law,  in  cases  not  subject  to  the 
operation  of  the  recent  legislation  to  be  now  referred  to, 

(A)  The    principle   of    the  to  buildings, 
decision    in    Elwee   v.    Mate         (t)  For     further     remarks 

clearly  extends  to  aU  agri-  upon  the  decision  in  Elwes  v. 

cultural  fixtiures,  and  not  only  Maw,  see  Appendix  (•£). 


AGRICULTURAL  ERECTIONS  AND  FIXTURES.  77 

Indeedy  it  is  to  be  noticed  that  even  the  exception  in  favour  Chap.  ii.  s.  9. 
of  trade  wotdd  not  have  permitted  the  tenant  to  have 
removed  substantial  erections  of  the  kind  there  in  que&* 
tion  (j).  But  it  is  thought  of  importance  to  draw  the 
reader's  attention  to  the  grounds  of  the  determination; 
because  it  will  assist  him  in  the  practical  application  of  the 
rule  established  by  this  case,  and  will  be  of  material  use 
in  the  discussion  of  questions  relating  to  the  class  of  fixtures 
treated  of  in  the  ensuing  section. 

The  law  as  settled  by  JSltces  v.  MaiCy  viz.,  that  a  tenant  AlterationBin 
was  not  entitled  to  remove  fixtures  for  agricultural  pur-  ©fl©otedbyi4 
poses,  remained  unaltered  until  1851.    In  that  year  it  was  *  ^^  ^i®*- 
considered  advisable  to  mitigate  the  severity  of  the  law  in   *     '  '  ' 
this  respect,  and  the  Legislature  passed  the  statute  14  & 
15  Vict.  c.  25,  sect.  3  of  which  is  as  follows : — 

*^  That  if  any  tenant  of  a  farm  or  lands  shall,  after  the 
"  passing  of  this  Act,  with  the  consent  in  writing  (^)  of  the 
**  landlord  for  the  time  being,  at  his  own  cost  and  expense, 
"  erect  any  farm-biiilding,  either  detached  or  otherwise,  or 
"  put  up  any  other  building,  engine  (/),  or  machinery,  either 
V  for  agricultural  purposes  or  for  the  purposes  of  trade  and 
"  agriculture  (m),  (which  shall  not  have  been  erected  or  put 
**  up  in  pursuance  of  some  obligation  in  that  behalf,)  then 
"  all  such  buildings,  engines,  and  machinery  shall  be  the 
**  property  of  the  tenant,  and  shall  be  removable  by  him  (n), 
*'  notwithstanding  the  same  may  consist  of  separate  buildings, 
"  or  that  the  same  or  any  part  thereof  may  be  built  in  or 
^*  permanently  fixed  to  the  soil,  so  as  the  tenant  making  any 
"  such  removal  do  not  in  anywise  injure  the  land  or  buildings 
**  belonging  to  the  landlord,  or  otherwise  do  put  the  same  in 
^^  like  plight  and  condition,  or  as  good  plight  and  condition, 
"  as  the  same  were  in  before  the  erection  of  anything  so 
"  removed:  Provided  nevertheless,  that  no  tenant  shall,  under 
**  the  provision  last  aforesaid,  be  entitled  to  remove  any  such 

(y )  Antey  p.  62.  Q.  B.  336,  339,  per  Blackburn, 

(k)  No  particular  form  of  J. 

consent  is  necessary ;  but  for  (m)  As  to  mixed  cases,  see 

a  suggested  form,  see  Wood-  post,  p.  97  ei  sea. 

fall's  Landlord    and  Tenant  (n)  See  the  observations  on 

(12th  ed.),  App.  (C),  p.  903.  the  corresponding  provisions 

(/)  See    posty  p.   91 ;    and  in  46  &  47  Vict.  c.  61,  s.  34, 

Allen  V.  Thompson,  L.  R.,  5  post,  pp.  92,  93. 
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matter  or  thing  as  aforesaid  without  first  giving  to  the 
landlord  or  his  agent  one  month's  previous  notice  in  writing 
of  his  intention  so  to  do  ;  and  thereupon  it  shall  be  lawful 
for  the  landlord,  or  his  agent  on  his  authority,  to  elect  to 
purchase  the  matters  and  things  so  proposed  to  be  removed, 
or  any  of  them,  and  the  right  to  remove  the  same  shall 
thereby  cease,  and  the  same  shall  belong  to  the  landlord ; 
and  the  value  thereof  shall  be  ascertained  and  determined 
by  two  referees,  one  to  be  chosen  by  each  party,  or  by  an 
umpire  to  be  named  by  such  referees,  and  shall  be  paid  or 
allowed  in  account  by  me  landlord  who  shall  have  so  elected 
to  purchase  the  same ''  (o). 


ProviBionsof 
14  &  16  Vict. 
0.  25,  B.  3, 
considered. 


It  will  be  noticed  that  this  section  does  not  apply  to  all 
fixtures,  but  only  to  buildings,  engines,  and  machinery, 
and  that  the  rights  of  removal  conferred  on  the  tenant  (ex- 
tending even  to  permanent  and  substantial  buildings),  are 
dependent  upon  his  having  obtained  the  written  consent 
of  the  landlord.  It  would  seem  that  the  wording  of  the 
section  implies  that  the  consent  required  must  be  given 
previously  to  the  erection  of  the  article  in  question,  although 
that  is  not  expressed  in  terms  (/?) ;  and,  therefore,  "the 
landlord  for  the  time  being"  must  mean  the  landlord  at 
the  time  when  the  erection  is  put  up.  If  this  be  so,  any 
subsequent  assent  of  a  landlord  to  the  existence  of  an 
erection  on  the  demised  premises  would  not  satisfy  the  re- 
quirements of  the  section,  whatever  rights  it  might  give  to 
the  tenant  against  such  landlord  personally.  It  should 
also  be  noticed  that  the  applicability  of  this  section  is 
not  confined  to  any  class  of  tenant,  or  to  farms  or  lands 
of  any  particular  extent.  Although  the  operation  of  the 
above  section  has  been  in  great  measure  superseded  by 


(o)  This  Act  extends  to 
Ireland,  but  not  to  Scotland 
(sect.  5).  The  section  above 
set  out  was  not  repealed  by 
23  &  24  Vict.  c.  154,  s.  104, 
as  regards  Ireland ;  but  see 
the  powers  conferred  upon 
tenants  by  sect.  17  of  that 
Act. 


(/?)  Compare  46  &  47  Vict. 
c.  61,  s.  3,  post,  p.  84.  It  has 
been  held  that  where  con- 
sent to  marriage  has  been 
required,  a  consent  subse- 
quent to  the  marriage  is  not 
sufficient.  See  the  cases  in 
Williams  on  Executors,  p. 
1284  (8th  ed.). 
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the  wider  provifiions  of  subsequent  Acts,  yet  it  remains  Chap.  li.  ■.  a. 
unrepealed,  and  it  is  not  altogether  improbable  that  in 
some  cases  resort  may  still  be  made  to  its  provisions  where 
a  tenant  enjoys  no  right  of  remoyal  under  the  Agrioultural 
Holdings  Act,  1883  (q). 

A  more  extensive  alteration  of  the  law  was  contemplated  Agricultural 
by  the  Agricultural  Holdings  (England)  Act,  1875  (r),  isrs.  ^  ° ' 
but  as  this  Act  contained  an  express  saving  of  the  rights  of 
landlords  and  tenants  to  enter  into  any  such  agreements  as 
they  thought  fit  (»),  its  operation  was  very  generally  ex- 
cluded by  contract ;  and  in  view  of  its  repeal  and  re-enact- 
ment in  an  amended  form  by  the  Agricultural  Holdings 
(England)  Act,  1883  (^),  it  becomes  unnecessary  for  our 
present  purpose  to  further  discuss  its  provisions. 

The  most  extensive  alteration  of  law  in  this  country  in  Agricultural 
favour  of  agricultural  tenants  is  that  which  has  been  isss.  ^   ° ' 
effected  by  the  Agricultural  Holdings   (England)   Act, 

1883  {t)y  which  comes  into  force  on  the  1st  of  January, 

1884  {u)\  but  does  not  extend  to  Scotland  or  Ireland  («?). 
It  would  be  beyond  the  scope  of  the  present  treatise  to 
enter  into  an  exhaustive  examination  of  the  provisions  of 
this  statute,  the  language  of  which  in  many  instances  gives 
rise  to  considerable  difficulty.  It  will  be  sufficient  to  give 
a  sketch  of  the  general  scheme  of  the  Act,  examining 
closely  only  those  sections  which  are  material  to  our 
subject.    It  is  proposed,  therefore,  to  consider : — (1)  The 


(q)  See  post,  p.  96. 

(r)  38  &  39  Yiet.  c.  92, 
amended,  as  to  ecclesiastical 
lands,  by  39  &  40  Vict.  c.  74. 

(«)  Sect.  54. 

(0  46  &  47  Vict.  c.  61.  Sec 
the  Act  tn  extenso  in  Appen- 
dix (F).  Sect.  62  repeals 
(with  the  savings  therein 
mentioned)    38    &    39    Yiet. 


c.  92,  and  39  &  40  Vict.  c. 
74. 

(m)  Sect.  63. 

(r)  Sect.  64.  As  to  Scot- 
land, see  the  similar  provisions 
of  the  Agricidtaral  Holdings 
(Scotland)  Act,  1883,  46  &  47 
Vict.  c.  62.  As  to  Ireland,  see 
ante,  p.  78,  note  (o). 
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^*rtL       application  of  the  Act;  (2)  the  rights  of  tenants  thereunder; 
(8)  the  procedure  prescribed  for  enforcing  those  rights. 


To  what  landB 
the  Act  ap- 
plies. 


Who  are  land- 
lords within 
the  Act. 


First  as  to  its  application,  the  Act  extends  to  land 
belonging  to  the  Sovereign  in  right  of  the  Grovrn,  or  of 
the  Duchy  of  Lancaster,  and  also  to  lands  belonging  to  the 
Duchy  of  Cornwall  (w?).  The  Act  applies,  however,  only 
to  holdings  {x)  which  are  either  wholly  agricultural  or 
wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  to  those  which  are  in  whole  or  in  part 
cultivated  as  market  gardens  (y) ;  although  it  applies  to 
such  holdings  whatever  be  their  size. 

Next  as  to  the  persons  who  come  under  the  operation  of 
the  Act.  The  provisions  relative  to  landlords  apply  to  all 
persons  for  the  time  being  entitled  to  receive  the  rents  and 
profits  of  any  holding  (z) ;  and  subject  to  the  provisions  of 
the  Act  in  relation  to  Grown,  Duchy,  Ecclesiastical  and 
Charity  lands  (a),  a  landlord,  whatever  may  be  his  estate 
or  interest  in  his  holding,  may  give  any  consent,  make  any 
agreement,  or  do  or  have  done  to  him  any  act  in-  relation 
to  improvements  in  respect  of  which  compensation  is  pay- 
able imder  the  Act,  which  he  might  give,  or  make,  or 
do  or  have  done  to  him,  if  he  were  in  the  case  of  an 
estate  of  inheritance  owner  thereof  in  fee,  and  in  the  case 
of  a  leasehold  possessed  of  the  whole  estate  in  the  lease- 
hold (6).  It  is  noticeable  that  in  tei^ms  the  above  illustra- 
tions do  not  include  tenants  for  life,  and  it  is  perhaps 
questionable  whether  the  i^rm  freehold  estate^  rather  than 


{w)  Sects.  36—37. 

\x)  **  Holding"  is  defined 
as  meaning  "  any  parcel  of 
**land  held  by  a  tenant." 
Sect.  61. 

(y)  Sect.  54.  And  see, 
further,  as  to  nurserymen, 
pasty  p.  100. 

(z)  Sect.  61.  By  the  same 
section  the  terms  landlord  and 
tenant  are  to  continue  appli- 


cable until  the  conclusion  of 
any  proceedings  for  compen- 
sation under  the  Act,  or  under 
any  agreement  made  in  pur- 
suance of  the  Act.  As  to 
landlords  who  receive  the 
rents  in  any  character  other- 
wise than  for  their  own  bene- 
fit, see  sect.  31. 


8 


See  sects.  35 — 40. 
Sect.  42. 
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est^ite  of  inheritance^  would  not  have  better  expressed  what  Chap.  ll.  ■.  9. 
may  be  presumed  to  have  been  the  intention  of  the  Legis- 
lature; namely,  the  remoying  of  any  doubts  as  to  the 
powers  of  landlords  who  are  limited  owners. 

With  respect  to  tenants,  the  Act  applies  to  every  holder  Who  are 
of  land  under  a  landlord  for  a  term  of  years,  or  for  Uves,.^^^"^*^ 
or  for  lives  and  years,  or  from  year  to  year  (c).  Unlike 
the  Act  of  1876,  however,  the  present  Act  does  not  apply 
to  tenancies  at  will  {d) ;  nor  does  it  apply  to  a  tenant  to 
whom  a  holding  is  let  during  his  continuance  in  any  office, 
appointment  or  employment  held  under  the  landlord  (e). 
Therefore  in  cases  where  the  tenancy  is  dependent  upon 
continuance  in  the  landlord's  employment,  and  in  the  case 
of  a  tenancy  at  will,  the  right  (if  any)  of  the  tenant,  apart 
from  contract,  to  remove  agricultural  erections,  must,  for 
the  future,  depend  upon  the  provisions  of  14  &  15  Vict. 
c.  25,  s.  3  (/).  So  too,  in  the  case  of  tenants  for  one  year 
or  for  less  than  a  year. 

In  order  to  prevent  the  provisions  of  the  Act  as  to  com-  Contraota  to 
pensation  to  the  tenant  being  excluded  by  contract,  as  was  ™]i^t/^® 
so  generally  the  case  under  the  Agricultural  Holdings  Act,  of  Act. 
1875,  it  is  provided  by  sect.  55  that  any  contract,  agree- 
ment or  covenant  made  by  a  tenant,  by  virtue  of  which  he 
is  deprived  of  his  right  to  claim  compensation  under  the 
Act  (except  an  agreement  providing  such  compensation  as 
is  by  the  Act  permitted  to  be  substituted  (^)),  shall,  so  far 


bion 


(c)  Sect.  61.  The  same 
section  provides  that  the  term 
tenant  is  to  include  executors, 
administrators,  assigns,  lega- 
tee, devisee  or  next  of  Ian, 
husband,  guardian,  conmiittee 
of  the  estate,  or  trustees  in 
bankruptcy  of  a  tenant,  or 
any  person  deriving  title  from 
a  tenant ;  and  that  the  right 
to  receive  compensation  in 
respect  of  any  improvement 

F. 


made  by  a  tenant  shall  enure 
to  the  benefit  of  such  persons. 

(d)  See  38  &  39  Vict.  c.  92, 
s.  4. 

Sect.  54. 
')  Ante,  p.  77.  But  see 
sect.  62  of  the  present  Act  as 
to  the  saving^  of  rights  under 
the  Agricultural  Holdings 
Act,  1876. 

(y)  See  sects.  3 — 6. 


f). 
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Righta  oon- 
f  erred  upon 
tenants  by 
the  Act. 


as  it  deprives  him  of  such  right,  be  void.  But,  subject  to 
the  provisions  of  the  Act,  there  is  an  express  saving  of  any 
rights  under  any  other  Act  or  law,  or  under  any  custom 
of  the  country  (A),  or  otherwise,  in  respect  of  {inter  alia) 
improvements,  waste  (t),  emblements  (y),  away-going  crops 
or  fixtures  {k). 

I 

"We  now  proceed  to  consider  shortly  what  are  the  rights 
of  tenants  under  the  Act.  Speaking  generally,  the  rights 
conferred  upon  a  tenant  are  of  two  kinds.  First,  a  right 
on  quitting  his  holding  at  the  determination  of  a  tenancy  (/) 
to  compensation  from  the  landlord  in  respect  of  certain 
improvements  specified  in  the  first  schedule  to  the  Act. 
Secondly,  a  right,  with  certain  provisoes,  to  remove  fix- 
tures and  buildings  for  tchich  he  is  not  entitled  to  com' 
pensationy  and  which  are  not  affixed  or  erected  by  him  in 
pursuance  of  an  obligation  in  that  behalf,  or  instead  of  a 
fixture  or  building  belonging  to  the  landlord  (m). 


Tenant's  With  respect  to  the  tenant's  right  to  compensation, 

plMisa^n?"^'  ®®^*-  ■'■  provides  that  where  a  tenant  has  made  on  his 
holding  any  improvement  comprised  in  the  first  schedule 
to  the  Act  he  shall,  after  the  commencement  of  the  Act 
(/.  e,y  January  1, 1884),  be  entitled,  on  quitting  his  holding 
at  the  determination  of  a  tenancy  {n)y  to  obtain  from  the 


(A)  As  to  custom  generally, 
see  ante,  p.  67. 

(»)  As  to  waste,  see  pasty 
p.  351  et  seq. 

{j  )  As  to  emblements,  see 
posty  p.  265  et  seq. 

(k)  Sect.  60. 

(l)  "Determination  of  te- 
nancy '*  means  the  cesser  of  a 
contract  of  tenancy  by  reason 
of  effluxion  of  time,  or  from 
any  other  cause  (sect.  61). 
By  sect.  58,  it  is  provided 
that  a  tenant  who  has  re- 
mained in  his  holding  during 
a   change   or  changes  of  te- 


nancy is  not  thereafter  on 
quitting  his  holding  at  the 
determination  of  a  tenancy  to 
be  deprived  of  his  right  to 
claim  compensation  in  respect 
of  improvements  by  reason 
only  that  such  improvements 
were  made  during  a  former 
tenancy  or  tenancies,  and  not 
during  the  tenancy  at  the 
determination  of  which  he  is 
quitting.  See  post,  p.  156 
et  seq. 

(m)  As  to  this,  see  post, 
p.  88. 

(w)  Note  (/),  supra. 


AGRICULTURAL  HOLDINGS  ACTT,  1883,  83 

landlord,  as  compensation  under  the  Act  for  such  improve-  Chap.  II.  b.  2. 
ment,  such  sum  as  fairly  represents  the  value  of  the  im- 
provement to  an  incoming  tenant.  But  in  estimating 
such  value  there  is  not  to  be  taken  into  account,  as  part  of 
the  improvement  made  by  the  tenant,  what  is  justly  due 
to  the  inherent  capabilities  of  the  soil.  This  proviso, 
clearly  intended  as  it  is  to  place  some  limit  upon  the 
amount  of  compensation  to  which  the  tenant  is  to  be 
entitled,  will  probably  give  rise  to  considerable  discussion 
hereafter,  owing  to  the  ambiguity  of  the  phrase  "  inherent 
capabilities  of  the  soil."  But  as  this  question  will  in 
general  arise  in  estimating  the  value  of  improvements 
other  than  those  which  form  the  principal  subject  of  this 
work — viz.,  erections  and  fixtures — discussion  upon  this 
point  would,  it  is  thought,  be  out  of  place  in  these  pages. 

The  Act  has  practically  divided  the  improvements  exe-  Improvementa 
cuted  by  the  tenant  into  three  classes,  of  which  the  first  ^^Aot.  "^ 
and  second  (described  in  Farts  I.  and  11.  of  the  first 
schedule  to  the  Act)  alone  fall  within  the  scope  of  the 
present  treatise.  These  classes,  to  which,  therefore,  the 
following  remarks  are  confined,  consist  of  the  under- 
mentioned improvements : — 

Class  I. 

Erection  or  enlargement  of  buildings ; 

Formation  of  silos ; 

Laying  down  of  permanent  pasture ; 

Making  and  planting  of  osier  beds ; 

Making  of  water  meadows  or  works  of  irrigation ; 

Making  of  gardens ; 

Making  or  improving  of  roads  or  bridges ; 

Making  or  improving  of  watercourses,  ponds,  wells,  or 
reservoirs,  or  of  works  for  the  application  of  water 
potcer  or  for  supply  of  water  for  agricultural  or  do- 
mestic purposes ; 

Making  of  fences ; 

o2 
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^ftrt^-  Planting  of  hops ; 

Planting  of  orchards  or  fruit  bushes ; 
Bedaiming  of  waste  land ; 
Warping  of  land ; 
Embankment  and  sluices  against  floods. 

Glass  II. 
Drainage  (o). 

Compensation  With  respeot  to  the  tenant*s  right  to  compensation  for 
mL^te^Ire  ^^^  above  improvements,  the  Act  has  drawn  a  line  between 
the  Act.  those  which  are  executed  prior  to  the  commencement  of 

the  Act,  and  those  which  are  subsequently  executed.  Thus, 
as  regards  the  former  improvements,  sect.  2  provides  that 
compensation  under  the  Act  is  not  to  be  payable  in  respect 
of  them.  The  only  exception  to  this  is  the  case  of  im- 
provements executed  since  December  31,  1873,  for  which 
the  tenant  is  not  entitled  to  compensation  under  any  con- 
tract, or  custom,  or  under  the  Agricultural  Holdings  Act, 
1875,  and  to  the  making  of  which  the  landlord  has,  prior  to 
January  1, 1885,  consented  in  writing.  In  such  a  case  the 
tenant,  on  quitting  his  holding  at  the  determination  of  his 
tenancy  after  the  commencement  of  the  Act,  may  claim 
compensation  thereunder  in  the  same  manner  as  if  it  had 
been  in  force  at  the  time  of  the  execution  of  the  im- 
provement. 

Compensation  Next,  in  respect  of  any  of  the  above  specified  improve- 
men^Ster"  Di^^ts  executed  after  the  commencement  of  the  Act,  it  is 
the  Act.  provided  {p)  that,  in  respect  of  the  first  class,  compensa- 

tion under  the  Act  is  not  to  be  payable,  unless  the  land- 
lord, or  his  agent  duly  authorized  in  that  behalf,  has 
previously  to  the  execution  of  the  improvement,  and  after 

(o)  The    improvements   in  (38  &  39  Vict.  c.  92,  s.  5). 

italics  in  Class  I.  were  not  On  the  other  hand,  drainage 

included  in  the  first  class  of  was  so  included, 

improvements    in  the  Agri-  (/?)  Sect.  3. 
cultural  Holdings  Act,  1875 
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the  25th  of  August,  1883,  consented  in  writing  to  the  Chap.  li. ».  2. 
making  of  such  improvement.  The  landlord's  consent 
may  be  given  upon  such  terms  as  may  be  agreed  upon 
between  him  and  the  tenant;  and  in  the  event  of  an 
agreement  any  compensation  payable  thereunder  will  be 
substituted  for  compensation  under  the  Act.  Whilst,  with 
regard  to  the  second  class,  viz.  drainage,  the  tenant  cannot 
claim  compensation  for  it  under  the  Act  unless  he  has,  not 
more  than  three  months  and  not  less  than  two  months  be- 
fore beginning  to  execute  such  improvement,  given  to  the 
landlord,  or  his  agent  duly  authorized  in  that  behalf, 
notice  in  writing  {q)  of  his  intention  to  do  the  work,  and 
of  the  manner  in  which  he  proposes  to  do  it  (r).  But  the 
landlord  and  tenant  may,  if  they  think  fit,  dispense  with 
such  notice  and  agree  as  to  the  terms  upon  which  the 
drainage  is  to  be  executed ;  or,  unless  the  tenant  with* 
draws  his  notice,  the  landlord  may  execute  the  work  and 
recoup  himself  for  his  expenditure  by  the  charge  of  an 
annual  sum  upon  the  tenant  (r).  It  will  be  seen  that,  for  Authority  of 
the  purposes  of  consent  and  receipt  of  notice  under  the  la^^or^'e 
foregoing  provisions,  the  Act  provides  that  the  landlord 
may  be  represented  by  his  agent  ^'  duly  authorized  in  that 
behalf."  These  words,  it  is  clear,  do  not  necessitate  that 
the  agent  should  be  specially  authorized  for  those  pur- 
poses, and,  therefore,  any  person  charged  by  the  landlord 
with  the  general  management  of  his  estates  may,  it  seems, 
give  the  consent  or  receive  the  notice  specified.  On  the 
other  hand,  a  mere  rent  collector  could  not  do  so. 

Sect.   5  contfidns   a  reservation  of    obligations  under  Contracts 
contracts  existing  at  the  commencement  of  the  Act.     It  ^i^n(»-  • 
provides,  that  in  the  case  of  tenancies  under  contracts  of  "^ent  of  Act. 
tenancy  («),  current  at  the  commencement  of  the  Act 


{q)  As  to  service  of  notices,  means  a  letting  of  or  agree- 

&c.,  see  sect.  28.  ment  for  the  letting  land  for 

fr)  Sect.  4.  a  term  of  years,  or  for  lives, 

[s)  "  Contract  of  tenancy "  or  for   lives    and    years,   or 
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(1st  January,  1884),  where  any  agreement  in  writing,  or 
custom,  or  the  Agricultural  Holdings  Act,  1876,  provides 
specific  compensation  for  any  of  the  above  improvements, 
such  compensation  shall  be  substituted  for  compensation 
under  the  Act,  notwithstanding  that  the  improvement  was 
executed  upon  or  after  that  date.  And  by  sect.  57,  where- 
ever  a  tenant  is  not  entitled  to  compensation  under  the 
Act,  he  may  recover  compensation  imder  any  other  Act  of 
Parliament,  or  any  agreement  or  custom,  in  the  same 
manner  as  if  the  Act  had  not  passed. 


Improyements  A  tenant  is  not  to  be  entitled  to  compensation  in  re- 
l^^ear^f^^  spect  of  any  of  the  above  improvements  begun  during 
tenancy.  the  last  year  of  the  tenancy,  or  after  notice  to  quit; 

except  (a)  where  a  tenant  from  year  to  year  has  begun 
such  improvement  during  the  last  year  of  his  tenancy, 
and  in  pursuance  of  a  notice  to  quit  thereafter  given  by 
the  landlord,  has  quitted  his  holding  at  the  expiration 
of  that  year;  and  (b)  where  a  tenant,  whether  a  tenant 
from  year  to  year  or  a  lessee,  previously  to  beginning 
any  such  improvement,  has  served  notice  on  his  landlord 
of  his  intention  to  begin  the  same,  and  the  landlord 
has  'either  assented,  or  has  failed  for  a  month  after  the 
receipt  of  the  notice  to  object  to  the  making  of  the  im- 
provement (t).  It  must  be  noticed  that  the  section  does  not 
purport  to  confer  any  right  to  compensation  in  cases  where 


from  year  to  year  (sect.  61). 
See  ante,  p.  81.  The  eame 
section  provides,  that 'a  te- 
nancy from  year  to  year  under 
a  contract  of  tenancy  current 
at  the  commencement  of  the 
Act  shall  for  the  purposes  of 
the  Act  be  deemed  to  continue 
to  be  a  tenancy  under  a  con- 
tract of  tenancy  current  at 
the  commencement  of  the 
Act  until  the  first  day  on 
■which  either  the  landlord  or 


tenant  of  such  tenancy  could, 
the  one  by  giving  notice  to 
the  other,  immediately  after 
the  commencement  of  the 
Act,  cause  such  tenancy  to 
determine,  and  on  and  after 
such  day  as  aforesaid  shall 
be  deemed  to  be  a  tenancy 
imder  a  contract  of  tenancy 
beginning  after  the  com- 
mencement of  the  Act. 

(t)  Sect.  59.     As  to  service 
of  notices,  see  sect.  28. 
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the  tenant  would  not  have  been  entitled  to  it  if  the  im-  C^»P-  ^'  ■•  2. 
provement  had  been  executed  in  any  previous  year  of  the 
tenancy.    Therefore,  under  the  second  of  the  above  ex- 
ceptions, a  failure  by  the  landlord  to  object  to  the  making 
of  the  improvement  will  not  be  equivalent  to  the  previous 
consent  required  by  sect.  3  (w),  in  respect  of  improvements 
of  the  first  class.    And  conversely,  the  general  consent  of 
a  landlord  to  the  execution  of  an  improvement  at  atif/ 
indefinite  time,  will  not  be  sufficient  to  dispense  with  the 
notice  required  in  the  above  exception.     An  incoming 
tenant  who  has  with  the  written  consent  of  the  landlord  Inooming 
paid  to  an  outgoing  tenant  compensation  under  the  Act  chasL/^"- 
for  improvements,  is,  in  respect  of  compensation  for  such  provements. 
improvements,  to  be  in  the  same  position  as  the  outgoing 
tenant  would  have  been  in  if  he  had  remained  tenant  and 
quitted  the  holding  at  the  time  when  the  incoming  tenant 
quits  (r). 

Sect.  6  contains  regulations  for  estimating  the  amount  Ascertain- 
of  compensation  payable  to  the  tenant  in  respect  of  im-  SeMation?"^' 
provements.  We  have  seen  {w)  that  the  amount  of  com- 
pensation in  respect  of  improvements  is  to  be  the  sum 
representing  the  value  of  the  improvements  to  an  incoming 
tenant.  But  the  above  section  provides  that  in  the  ascer- 
tainment of  the  amoimt,  in  the  case  of  those  improvements 
with  which  we  are. concerned  (ar),  the  following  matters  are 
to  be  taken  into  account  by  way  of  reduction : — 

(A.) — Any  benefit  which  the  landlord  has  given  or  Benefits  given 
allowed  to  the  tenant  in  consideration  of    the   tenant  ^yl*'^^^^^- 
executing  the  improvement ;  and 

(B.) — Any  sums  due  to  the  landlord  in  respect  of  rent,  Waste  or 
or  in  respect  of  any  waste  committed  or  permitted  by  the  ^^^^^t  by 
tenant,  or  in  respect  of  any  breach  of  covenant  or  other  tenant, 
agreement  connected  with  the  contract  of  tenancy  com- 


(u)  Antey  p.  84.  {w)  Ante,  p.  83. 

{v)  Sect.  66.  (x)  Ante,  p.  83. 
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Breaches  of 
agreements 
not  under 
seal. 


mitted  by  the  tenant,  also  any  taxes,  rates  and  tithe  rent- 
oharge  due  or  becoming  due  in  respect  of  the  holding 
to  which  the  tenant  is  liable  as  between  him  and  the 
landlord. 

Whilst,  on  the  other  hand,  there  is  to  be  taken  into 
account  in  augmentation  of  the  tenant's  compensation : — 

(C.) — Any  sum  due  to  the  tenant  for  compensation  in 
respect  of  a  breach  of  covenant  or  other  agreement  con- 
nected with  a  contract  of  tenancy  and  committed  by  the 
landlord  (or). 

It  has  been  suggested  under  the  Agricultural  Holdings 
Act,  1875,  that  the  corresponding  provisions  in  sects.  18 
and  19  of  that  Act,  as  to  "  breach  of  covenant  or  other 
agreement,"  gave  no  right  to  compensation  for  breaches  of 
contracts  not  under  seal ;  and  that  construction,  if  correct, 
would,  of  course,  apply  to  the  like  words  in  the  above 
section.  It  is  thought,  however,  that  this  is  not  so,  as  the 
particular  word  "  covenant"  exhausts  the  genus  of  contracts 
under  seal  (y),  and,  therefore,  the  general  words  "  other 
agreement"  must  refer  to  some  larger  genm^  namely,  con- 
Limitation  of  tracts  not  under  seal  (z).  The  present  section  also  provides 
lo^'s^daims."  that  nothing  in  it  is  to  enable  a  landlord  to  obtain  under 
the  Act  compensation  in  respect  of  waste  by  the  tenant,  or 
of  breach  by  the  tenant  committed  or  permitted  in  relation 
to  a  matter  of  husbandry,  more  than  four  years  before  the 
determination  of  the  tenancy.  This  will  not,  .of  course, 
shorten  the  period  within  which  the  landlord  may  exercise 
his  common  law  right  of  action  in  respect  of  waste  or 
breaches  of  covenant. 


Tenant*s 
right  of  re- 
moving fix- 
tures and 


Besides  the  right  to  compensation  for  improvements  the 
Act  confers  upon  tenants  a  right  of  removing  buildings 


{x)  It  seems  that  the  land" 
lord's  breach  may  relate  to  a 
different  holding. 

(y)  See  Com.  Dig.  tit.  Co- 


venant (A.  2). 

(z)  See  per  Willes,  J.,  in 
Fenwick  v.  Schmah^  L.  E.,  3 
C.  P.  at  p.  315* 
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and  fixtures  for  which  there  is  no  right  to^  compensation.  Chap.  li.  ■.  2. 
This  right  of  removal  is  conferred  by  sect.  34,  which,  as  buildings 
being  framed  with  a  view  of  altering  the  law  laid  down  ^tuno"" 
in  the  important  case  of  Elwesy.  Maw^  already  noticed  (a).  Holdings  Act, 
deserves  careful  consideration.    It  is  as  follows : — 

"Where  after  the  commencement  of  this  Act  a  tenant 
"  affixes  to  his  holding  any  engine,  machinery,  fencing ^  or 
"  other  fixture,  or  erects  any  buUding  for  which  he  is  not  imder 
"  this  Act  or  otherwise  entitled  to  compensation,  and  which  is 
"  not  so  affixed  or  erected  in  pursuance  of  some  obligation  in 
"  that  behalf  or  instead  of  some  fixture  or  building  belonging 
"  to  the  landlord,  then  such  fixture  or  building  shall  be  the 
"  property  of  and  be  removable  by  the  tenant  before  or  within 
"  a  reasonable  time  after  the  termination  of  the  tenancy, 
**  Provided  as  foUows : — 

"1.  Before  the  removal  of  any  fixture  or  building  the 
''  tenant  shall  pay  all  rent  owing  by  him,  and  shall 
"  perform  or  satisfy  all  other  his  obligations  to  the 
"  landlord  in  respect  to  the  holding : 
"  2.  In  the  removal  of  any  fixture  or  building  the  tenant 
*'  shall  not  do  any  avoidable  damage  to  any  other 
"  building  or  other  part  of  the  hol(£ng : 
"  3.  Immediately  after  the  removal  of  any  fixture  or  build- 
"  ing  the  tenant  shall  make  good  all  damage  occa* 
**  sioned  to  any  other  building  or  other  part  of  the 
"  holding  by  the  removal : 
"  4.  The  tenant  shaU  not  remove  any  fixture  or  building 
"  without  giving  one  month's  previous  notice  in 
"  writing  to  the  landlord  of  the  intention  of  the 
**  tenant  to  remove  it : 
"5.  At  any  time  before  the  expiration  of  the  notice  of 
**  removal  the  landlord,  by  notice  in  writing  given 
'*  by  him  to  the  tenant,  may  elect  to  purchase  any 
''  fixture  or  building  comprised  in  the  notice  of 
"  removal,  and  any  fixture  or  building  thus  elected 
"  to  be  purchased  shall  be  left  by  the  tenant,  and 
"  shall  become  the  property  of  the  landlord,  who 
''  shall  pay  the  tenant  tne  fair  value  thereof  to  an 
"  incoming  tenant  of  the  holding ;  and  any  difPer- 
"  ence  as  to  the  value  shall  be  settied  by  a  refer- 
"  ence  under  this  Act,  as  in  case  of  compensation 
"  (but  without  appeal)"  {b). 

(a)  See  ante,  p.  73.  the  provisions  of  the  present 

\b)  The  passages  in  italics     section  are  similar  to  those  of 

are  new ;  but^  subject  to  this,      sect.  53  of  the  Agricultural 
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What  fixtures 
tonantentitled 
to  remoye. 


It  will  be  at^onoe  notioed  that  this  seotion  differs  from 
the  corresponding  provision  in  14  &  16  Vict.  o.  25,  s.  3  (c), 
in  that  the'  consent  of  the  landlord  is  no  longer  a  condition 
precedent  to  the  tenant*s  right  of  removal;  also  that  it 
differs  from  the  corresponding  provision  in  sect.  53  of  the 
Agricultural  Holdings  Act,  1875  (rf),  in  no  longer  re- 
quiring in  respect  of  a  steam  engine,  notice  of  the  tenant's 
intention  to  erect  it.  Again,  following  the  precedent  of 
the  earlier  Act,  but  differing  in  this  respect  also  from  the 
Act  of  1875,  the  present  section  gives  a  right  to  remove 
buildings  as  well  as  fixtures.  Further,  as  in  the  last-men- 
tioned Act,  the  right  of  removal  is  confined  to  cages  where 
the  tenant  is  not  under  the  Act  or  otherwise  entitled  to 
compensation. 

In  considering  this  section  the  question  at  once  arises — 
Has  it  given  the  tenant  a  right  to  remove  every  species  of 
fixture,  or  only  such  as  are  ejmdem  generis  with  engines, 
machinery  and  fencing  P  It  is  clear  that  the  Legislature 
has  not  used  the  term  *'  fixture ''  in  its  strict  sense ;  and, 
therefore,  if  standing  alone,  it  would  seem  to  comprise  any- 
thing of  a  personal  nature  affixed  to  the  land  {e).  But,  fol- 
lowing the  general  rule  of  construction,  it  is  thought  that 
the  right  of  removal  must  be  Kmited  to  fixtures  of  the  same 
nature  as  those  specified  (/).     Probably,  however,  these  in- 


Holdings  Act,  1875,  with  the 
exception  of  the  requirement 
in  that  Act  of  notice  to  the 
landlord  of  the  intended  erec- 
tion of  a  steam  engine. 

(c)  Ante,  p.  77. 

{d)  38  &  39  Vict.  c.  92. 
See  note  (i),  supra, 

{e)  Ante,  p.  2. 

(/)  "  The  object  of  enu- 
**  moration  is  to  set  forth  in 
"  detail  things  which  are  in 
^'  themselves  so  distinct  that 
"  they  cannot  conveniently  be 
«  comprehended  under  one  or 


'  more  general  terms ;    and 

*  there  is  in  my  opiaion  no 

*  d  priori  presumption  that 
'  the  things  enumerated  are 
'  all  of  them  of  the  same 
'  kind.  When  a  specific 
'  enumeration  concludes  with 

*  a  general  term,  that  term 

*  is  by  a  well-known  canon 
'  of  construction  held  to  be 

*  limited  to  alia  similia,"   Per 
Lord  Watson  in   Countess  of 
Rothes  V.    Kirkcaldy    Water- 
works Commissioners^  7  App. 
Cas.  at  p.  706. 
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olude  all  those  which  are  most  commonly  in  use  in  connection  ^^P-  ^-  ■•  ^• 
with  agriculture.    Upon  this  point  it  may  be  noticed  that 
the  word  engine,  at  least,  is  capable  of  a  somewhat  wide 
construction,  and  may  include  a  device   or  contriyance, 
although  not  perhaps  of  a  strictly  mechanical  nature  {g). 

Pursuing  the  comparison  between  the  corresponding  PurpoMafor 

•  •  •jij  1*       aj  iji  •ii  J*        whioh  build- 

provisions  m  the  two  earlier  Acts,  and  those  m  the  section  ing  or  fixture 
now  under  discussion,  it  will  be  seen  that  in  the  latter  P^*  '^P- 
there  is  no  mention  of  the  purposes  for  which  the  fixture 
or  building  may  be  put  up  or  erected.  In  this  respect 
the  Act  resembles  that  of  1875,  and  differs  from  sect.  3  of 
14  &  15  Vict.  c.  25,  which  expressly  provided  that  the 
buildings,  engines,  or  machinery  should  be  erected  or  put 
up  either  for  agricultural  purposes,  or  for  the  purposes  of 
trade  and  agriculture.  It  may  be  noticed  also  that  one  at 
leoat  of  the  improvements  for  which  the  Act  gives  com- 
pensation is  for  domestic  purposes — i,  e,,  works  for  the 
supply  of  water  (A).  And  it  is  manifest  that  the  tenant 
may,  under  this  provision,  claim  to  remove  erections  for 
which,  had  they  been  put  up  with  the  landlord's  consent, 
he  would  have  been  entitled  to  compensation.  It  seems  to 
follow,  therefore,  that  the  present  section  does  give  a  right  to 
remove  some  fixtures  or  buildings  put  up  or  erected  for  pur- 
poses other  than  those  of  agriculture.  It  must  not,  however, 
be  assumed  from  this,  that  the  Act  applies  to  things  put 
up  for  trade  purposes ;  for  as  we  have  seen,  with  the  special 
exception  of  market  gardens,  it  does  not  apply  to  holdiogs 
which  are  not  either  wholly  agricultural,  or  wholly  pastoral, 
or  in  part  agricultural  and  as  to  the  residue  pastoral  (t). 

(y)  See  Webster's  Diet,  sub  green-houses,     &c.,    as    the 

voc;  Allen  v.    Thompson,  L.  **  machinery"  for  carrying  on 

R.,    5   Q,   B.    336,    339,  per  the  trade  of  a  nurseryman. 

Blackburn,  J. ;  and  the  argu-  (h)  Ante,  p.  83. 

ment  in  Orgiil  v.  Smith,    6  (t)  Anle,    p.    80.      As    to 

M.  &  S.    182.     In  Si/me  v.  mixed    cases   of    trade    and 

Harvey   (24   D.   at  p.    211),  agriculture,  see  j9o«^,  p.  97  ei 

the  Lord  President  refers  to  seq. 
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Moreover,  although  the  section  confers  a  right  of  removing 
fixtures  ejmdem  generis  with  engines,  machinery,  or  fencing, 
it  is  thought  that  the  right  is  to  be  limited  to  cases  in 
which  the  tenant  had  no  right  of  removal  before  the  Act. 
In  this  view,  the  section  will  not  deprive  the  tenant  of  any 
right  of  removing  such  things,  which  he  would  have  apart 
from  statute.  Thus,  as  will  be  pointed  out  hereafter,  it 
has  been  decided  that  a  tenant  may  remove  a  pump  bolted 
to  the  wall  of  a  house,  as  coming  within  the  class  of  fix- 
tures removable  on  the  ground  of  domestic  convenience  {J), 
Construing  the  section,  therefore,  with  a  view  to  the 
removal  of  the  grievance  which  it  would  seem  it  was  the 
object  of  the  Legislature  to  remedy — namely,  the  severity 
of  the  law  with  respect  to  agricultural  fixtures  as  declared 
in  Mwes  v.  Maw  (k) — it  is  not  to  be  supposed  that  in  future 
the  tenant  of  a  holding  to  which  the  Act  applies  will  not 
be  allowed  to  remove  such  an  article  in  cases  where  he  has 
not  brought  himself  within  the  provisoes  of  the  section 
now  under  consideration.  This  view  is  strengthened  by 
the  fact  that,  as  has  been  stated,  the  Act  contains  a  general 
saving  of  the  tenant's  other  rights  in  respect  of  fixtures  (/). 


Property  in 
fixtures  re- 
movable 
under  Act. 


The  provision  at  the  end  of  the  enacting  pajrt  of  sect.  34, 
that  the  fixture  or  building  shall  be  the  property  of  the 
tenant^  would  seem  to  alter  the  conmion  law  rule  (to  which, 
as  has  been  pointed  out  (m),  the  privilege  of  removal  makes 
no  exception),  that  a  chattel  by  annexation  to  the  soil 
becomes  the  property  of  the  freeholder.  As,  however,  that 
portion  of  the  section  is  not  absolute,  but  subject  to  several 
provisoes,  the  result  is  that  imless  those  provisoes  are  com- 
plied with  the  tenant  will  forfeit  the  rights  conferred  (w). 
Thus,  if  a  tenant  attempt  to  remove  a  building  or  fixture 


U )  Grymea  v.  Boweren,  6 
Bing.  437 ;  post,  p.  114. 
{k)  Ante,  p.  76. 
(/)  Ante,  p.  82. 
(m)  AntBy  p.  31. 


(n)  See  Maxwell  on  Sta- 
tutes (2iid  ed.),  pp.  452,  453  ; 
Wilberforce  on  statute  Law, 
pp.  300,  301. 
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without  having  given  the  landlord  the  previous  notice  Chap,  n.  ■»  2. 
required  bj  this  section,  the  latter  will  be  entitled  to 
interfere  and  prevent  the  removal.  On  the  other  hand, 
so  long  as  only  unavoidable  damage — i.  e.j  damage  which  is 
inseparable  from  the  act  of  removal — ^is  committed  by  the 
tenant  in  removing  an  erection,  the  landlord  will  have  no 
right  to  interfere,  and  his  most  efficient  means  of  protecting 
his  interests  in  such  a  case  would  seem  to  be  to  exercise 
his  option  of  purchase  (o). 

It  will  be  noticed  that  the  section  in  question  expressly  Time  of  re- 
provides  that  the  tenant  may  exercise  the  right  of  removal  "^^*^- 
within  a  reasonable  time  after  the  determination  of  the 
tenancy,  thereby  obviating  any  doubts  as  to  his  right  to 
do  so,  which  might  arise  imder  sect.  3  of  the  Act  of  1851, 
or  which  were  possible  under  sect.  53  of  the  Act  of  1875. 

Perhaps  the  most  important  question  which  will  arise  on  Contracts  to 
sect.  34  is  whether  it  is  competent  to  landlords  and  tenants  ^.34  of 
to  exclude  its  operation  by  contract.  Upon  reference  to  '^<5*- 
sect.  55  {p)  it  will  be  seen  that  the  marginal  note  to  that 
section  in  the  Act  is  misleading,  inasmuch  as  the  section 
does  not  avoid  all  agreements  inconsistent  with  the  Act, 
but  only  such  as  purport  to  deprive  the  tenant  of  his  right 
to  claim  compensation,  and  it  invalidates  the  latter  only  in 
so  far  as  they  have  that  operation.  There  is  no  reference 
in  this  section  to  contracts  relating  to  the  totally  different 
right  conferred  by  sect.  34,  viz.,  the  right  of  removing 
tbings  for  which  the  tenant  is  not  entitled  to  compensation; 
and,  therefore,  there  being  no  provision  in  the  Act  as 
regards  the  latter  right,  similsu:  to  that  in  sect.  55,  it 
follows  that  there  is  nothing  to  prevent  a  tenant  renouncing 
in  whole  or  in  part  the  benefits  conferred  upon  him  by 
sect.  34  (q).    It  is  manifest,  accordingly,  that,  if  the  view 

(0)  As  to  injury  to  the  pro-         (q)  Sect.  33  expressly  con- 

mises  in  cases  not  governed  templates  agreements,  ''  that 

by  statute,  see  antey  p.  69.  this  section  shall  not  apply. ^' 

(/))  AniCf  p.  81. 
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^*^^-  here  taken  is  correct,  the  result  will  be  that  as  the  Act  gives 
no  right  to  compensation  in  respect  of  improTcments  of  the 
first  class  put  up  without  the  consent  of  the  landlord,  the 
tenant  may  in  respect  of  that  class  of  improvement  be  pre- 
cluded not  only  from  all  right  to  compensation,  but  also 
from  the  right  to  remove  the  improvement,  which  sect.  34 
would  otherwise  have  given  him. 

Piooedurefor      It  remains  only  to  consider  shortly  what  is  the  pro- 
ri^^hr™^        cedure  prescribed  by  the  Act  for  enforcing  the  rights  to 

compensation  conferred  by  it.  To  entitle  himself  to  com- 
pensation under  the  Act,  the  tenant  musty  two  months  at 
least  before  the  determination  of  the  tenancy,  give  notice 
in  writing  to  the  landlord  of  his  intention  to  claim  com- 
pensation. Thereupon,  if  the  landlord  intends  to  make  a 
claim  from  the  tenant  in  respect  of  any  waste,  or  breach  of 
covenant  or  other  agreement,  he  ma^^  at  any  time  before 
the  expiration  of  fourteen  days  after  the  determination  of 
the  tenancy,  give  a  counter  notice  in  writing  of  his  inten- 
tion to  do  so  {q).  It  is  important  to  observe  on  this  that  a 
tenant's  failure  to  serve  the  notice  (r)  within  the  specified 
time  will  be  fatal  to  his  claim ;  whilst  the  landlord's  failure 
to  comply  vrith  the  above  provision,  though  it  will  probably 
necessitate  an  adjournment,  will  not,  it  is  thought,  be  fatal 
to  his  claim  for  a  reduction  of  the  tenant's  claim,  in  respect 
of  any  of  the  above  matters.  In  the  event  of  the  landlord 
and  tenant  not  agreeing  as  to  the  amount  and  mode  of  pay- 
ment of  compensation,  the  difference  is  to  be  settled  by  a 
reference  to  a  referee,  or  to  two  referees  and  an  umpire,  in 
the  manner  prescribed  by  the  Act  (s).  The  award  is  not 
to  be  questioned  otherwise  than  as  provided  by  the 
Act,  and  if  the  sum  claimed  for  compensation  does  not 

(q)  Sect.  7.  count  matters  in  reduction  of 

(r)  Sect.    28.    It  will   be  the  tenant's  claim,   are  im- 

noticed  that  the  provisions  of  perative. 

sect.  6,  as  to  takmg  into  ac-  («)  Sects.  8 — 21. 


AGRICULTURAL  HOLDINGS  ACT,  1883. 


95 


exceed  100/.  the  award  is  final  (t).    If,  however,  the  sum  Chap,  n.  ■.  2. 

claiined  exceeds  that  amount,  either  party  may  within 

seven  days  after  delivery  of  the  award  appeal  against 

it  to  the  County  Court,  on  the  ground  (1)  that  the  award 

is  invalid ;  (2)  That  the  award  proceeds  wholly  or  in  part 

upon  an  improper  application  of  or  omission  properly  to 

apply  the  special  provisions  of  sections  3,  4,  or  6  of  the 

Act;  or  (3)  that  compensation  has  been  improperly  awarded 

to  the  other  party ;  or  (4)  that  compensation  to  which  the 

party  appealing  is  entitled  has  been  improperly  withheld ; 

or  upon  all  or  any  of  such  grounds.     The  County  Court 

judge  may,  if  he  think  fit,  remit  the  case  for  rehearing 

with  directions  (w).     The  decision  of  the  County  Court  is 

final,  save  that  the  judge  is,  at  the  request  of  either  party, 

to  state  a  special  case  on  a  question  of  law  for  the  opinion 

of  the  High  Court,   from  whose  decision  there   is  no 

appeal  (m).    Money  payable  for  compensation,  costs  or 

otherwise,  is  recoverable  upon  order  made  by  the  judge  of 

the  County  Court,  as  money  ordered  by  a  County  Court 

under  its  ordinary  jurisdiction  to  be  paid  is  recoverable  (r). 


Such  are  the  principal  provisions,  as  regards  improve- 
ments and  fixtures,  of  the  Agricultural  Holdings  (England) 
Act,  1883,  as  to  the  operation  of  which  it  would  be  haz- 
ardous to  express  an  opinion ;  though  it  may  possibly  be 
found  that  the  effect  of  the  partial  interference  with  the 
free  right  of  contract  between  landlord  and  tenant  may 


(0  Sect.  22.  As  to  a  land- 
lord's right  to  obtain  a  charge 
on  the  holding  in  respect  of 
payment  by  him  of  tenant's 
compensation,  or  of  his  ex- 
penditure in  executing  drain- 
age, see  sects.  29 — 31. 

(«)  Sect.  23. 

{v)  Sect.  24.  There  are  no 
provisions  in  the  Act  for  the 
payment   to  the  landlord  of 


any  sum  claimed  by  him  which 
overtops  the  tenant's  claim. 
The  only  section  in  the  Act  of 
1875  (sect.  46)  in  which  ex- 
press mention  was  made  of 
compensation  paid  to  the 
lan(Uord,  was  that  relating  to 
lands  belonging  to  the  Duchy 
of  Lancaster.  This  portion 
of  the  section  has  been  omitted 
in  the  present  Act. 
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^"^^'      not  be  so  completely  to  the  advantage  of  the  latter  as  has 
been  anticipated  in  some  quarters. 


General  ob- 
servationB  as 
to  preeent 
right  of  re- 
moving fix- 
tures or 
buildings. 


Perhaps  the  present  position  of  an  agricultural  tenant 
with  respect  to  the  removal  of  buildings  and  fixtures,  in 
the  absence  of  contract  regulating  the  right  {w)j  may  be 
shortly  summarized  as  follows : — 

(A.) — A  tenant  to  whom  the  Act  of  1883  applies  may, 
subject  to  the  provisions  of  sect.  34  of  that  Act,  remove 
buildings,  fencing  and  fixtures,  coming  within  that  section, 
for  which  he  is  not  entitled  to  compensation,  either  by 
reason  of  their  not  having  been  put  up  with  the  consent  of 
the  landlord,  or  from  any  other  cause  {x). 

(B.) — ^Any  tenant  of  a  farm  or  lands  who  has  put  up 
buildings,  engines  or  machinery,  either  for  agricultural 
purposes  or  for  purposes  of  trade  and  agriculture,  with  the 
consent  of  the  landlord,  may,  under  the  provisions  of 
14  &  15  Yict.  0.  25,  s.  3,  remove  the  same,  although  he 
would  have  been  entitled  to  compensation  for  them  under 
the  Act  of  1883  (y). 

(C.) — A  tenant  for  one  year,  or  for  less  than  a  year,  or 
at  will,  or  a  tenant  occupying  only  during  his  continuance 
in  the  landlord's  employment,  may  remove  buildings, 
engines  or  machinery,  under  the  provisions  of  14  &  15 
Vict.  c.  25,  s.  3  (2). 

(D.) — In  other  cases  of  buildings  or  fixtures  put  up  for 
agricultural  purposes  the  rule  declared  in  Hlwes  v.  Maw 
applies,  and  there  is  no  right  of  removal  (a). 


(w)  See  the  remarks,  ante, 
p.  93;  and  post,  p.  145  et 
seq, 

{x)  Ante,  p.  88. 

(y)  Ante,  p.  77.  The  land- 
lord would,  of  course,  have 
the  right  of  purchase  given 
by  that  section. 

(2)  Ante,  pp.  77,  81.  But  if 
the  fixtures  have  been  affixed 
before  January  Ist,  1884,  to 


a  holding  to  which  the  Agri- 
cultural Holdings  Act,  1875, 
applies,  they  may  be  re- 
movable under  sect.  53  of 
that  Act,  notwithstanding  its 
repeal.  See  46  &  47  Vict, 
c.  61,  8.  62. 

(a)  Ante,  p.  76.  For  a 
summary  of  rules  relating  to 
fixtures  between  landlord  and 
tenant,  see  Appendix  (B). 
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Section  III. 

Of  the  Right  of  a  Tenant  to  remove  Fixtures  set  up  for  the 
Purpose  of  Trade  combined  with  other  Objects, 

It  was  an  observation  made  by  Lord  EUenborough,  in  the  Chap.  il.  s.  3. 
case  of  JSlwes  v.  Maw  (a),  that  the  exception  which  pre- 
vailed in  favour  of  buildings  erected  for  the  purpose  of 
trade  establishes  the  existence  of  the  general  rule  with 
respect  to  erections  made  for  any  other  object.  He,  how- 
ever, recognizes  the  validity  of  several  decisions,  in  which 
instruments  or  utensils  that  have  been  set  up  in  relation  to 
trade  in  part,  and  in  some  measure  for  a  purpose  uncon- 
nected with  trade,  have  been  held  removable. 

The  decisions  alluded  to,  are  those  of  Lord  Hardwicke  Fixtures, 
respecting  the  fire-engines  or  steam-engines  in  collieries  {b) ;  ^d  theprotits 
•and  the  case  before  Comyns,  C.  B.,  respecting  the  cider-  ^^^^^ 
mill(c).     In  the  working  of  a  colliery,  the  enjoyment  of 
the  profits  of  land  is  materially  concerned ;  nevertheless, 
Lord  Hardwicke  considered  that  the  getting  and  vending 
the  coals  so  far  partook  of  the  nature  of  a  trade,  that  the 
engines  employed  in  the  collieries  might  be  deemed  trading 
erections.     The  case  of  the  cider-mill  appears  to  rest  on 
the  same  principle.     For  it  was  said,  that  although  the 
mill  was  put  up  in  part  for  the  enjoyment  of  the  real 
estate,  yet  as  the  making  of  cider  was  a  species  of  trade, 
the  mill  might  be  considered  to  fall  within  the  general 
exception  in  favour  of  trade  fixtures  {d).     These  decisions, 

(a)    3  East,   38,    57,    ante,  Warde,  Amb.  113. 

p.  75.  (c)  3  Atk.  at  j).  14. 

{b)  Lawtony.  Lawton,  3  Atk.  (d)  As  to  this  case  see  antey 

13;    Lord    Dudley    v.    Lord  p.  57,  and/)05/,  pp.217,  229.. 

F.  H 
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therefore,  in  oonjunetion  with  the  case  of  Laicton  v.  SaU 
man  (<?),  in  which  Lord  Mansfield  expressed  an  opinion 
that  the  salt  pans,  though  accessory  to  the  land,  would 
have  been  removable  between  landlord  and  tenant  for  the 
benefit  of  trade,  point  out  a  class  of  trade  fixtures  of  a 
peculiar  description.  They  are  what  Lord  Hardwioke 
calls  mixed  cases,  between  enjoying  the  profits  of  land, 
and  carrying  on  a  species  of  trade  (/) ;  and  in  this  respect 
they  are  distinguishable  from  those  fixtures  that  are  sub- 
servient to  trades  which  have  no  relation  to  the  profits  of 
the  demised  land. 


It  appears  necessary  to  consider  these  fixtures  as  a  sepa- 
rate class,  chiefly  on  accoimt  of  the  distinction  taken  in 
the  case  of  Elirea  v.  MaWy  as  explained  in  the  preceding 
section.  For,  in  deciding  whether  such  erections  are  re- 
movable or  not,  it  is  essential,  with  reference  to  the  doctrine 
laid  down  in  that  case,  to  inquire  into  the  proportion  in 
which  the  profits  of  land  are  combined  with  the  object  of 
trade  {g). 


^  -h^**  *^*^       Apart  from  the  statutory  provisions  as  to  agricultural* 
areremovable,  tenants  hereafter  noticed  {h),  questions  between  landlord 
8teM»"^™       and  tenant,  respecting  the  right  to  fixtures  of  this  descrip- 
tion, must,  even  at  the  present  day,  principally  be  deter- 
mined by  the  rules  which  Lord  Hardwicke  has  laid  down 
in  Laicton  v.  LawtoHy  and  Lord  Dudley  v.  Lord  Warde  (*). 


{e)  1  H.  Bl.  260,  in  notls ; 
Bee  post,  p.  221. 

(/)  Laivton  v.  Latoton,  3 
Atk.  at  p.  16. 

{g)  AVTiero  the  subject- 
matter  of  the  tenant's  occu- 
pation is  not  obtained  from 
the  demised  land,  but  is 
brought  from  a  distance,  in 
order  to  be  worked  up  for 
market,  the  case  is  not  to  be 
considered  as  referable  to  the 


present  section.  Such  was 
the  instance  of  the  lime-burner 
Thresher  v.   East  London 


m 


Waterworks  Co.,  2  B.  &  0.  608. 

(A)  14  &  15Yict.c.25,  s.  3; 
see  post  J  p.  100. 

(t)  See  the  explanation 
given  of  these  cases  by  Lord 
EUenboroiigh,  C.  J.,  in  3  East, 
54.  With  which  compare 
the  judgments,  as  cited  post, 
p.  167  et  seq. 
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And  it  may  be  observed  in  general,  that  whenever  the  Chap.  Ii.  ■.  8. 
consideration  of  trade  prevails  to  the  same  extent  as  it 
appears  to  have  done  in  these  cases,  an  erection  may  be 
treated  as  lawfully  removable  by  a  tenant. 

It  may  be  useful  in  this  place  to  point  out  in  what  Examples  of 

Ai_  ••iPAi.p  •  ii»i   fixtures  of  a 

manner  the  principles  of  the  foregoing  cases  may  be  found  mixed  nature, 
applicable  to  questions  in  practice.  Many  examples  might 
be  suggested  of  fixtures  similar  to  those  already  referred 
to,  in  which  the  enjoyment  of  the  profits  of  land  may  be 
combined  with  trade.  As,  for  instance,  where  machines 
and  erections  are  made,  and  used  by  a  tenant  for  procuring 
or  preparing  minerals,  lime,  alum,  pottery  and  brick  earth, 
&c.  In  Kke  manner  mixed  cases  may  occur  wherein  agri- 
cidture  is  combined  with  a  species  of  trade.  For  a  tenant 
may  cultivate  land,  and  raise  grain  for  the  purpose  of  con- 
verting it  into  malt  in  his  own  kilns  for  sale ;  or  he  may 
grow  com  and  grind  it  into  flour  for  sale  in  his  occupation 
as  a  miller.  Another  tenant,  following  the  trade  of  a 
butcher,  may  erect  a  beast-house  and  a  fold-yard  {J)  for 
the  use  of  cattle  which  he  grazes  upon  the  premises,  or 
fattens  on  the  produce  of  the  land  demised.  So  a  distiller 
may  grow  his  own  grain ;  a  weaver  of  linen  his  own  flax. 
These,  and  the  like  instances,  might  give  rise  to  many 
questions  between  landlord  and  tenant,  which  would  in- 
volve the  points  above  considered. 

• 

Another  description  of  cases  might  be  suggested,  dif-  Fixtures  used 
faring  in  some  respects  from  the  preceding.  And  that  is,  for  trade, 
where  a  machine  or  utensil  is  employed  sometimes  for  the 
purpose  of  trade,  and  at  other  times  for  a  purpose  wholly 
unconnected  with  trade ;  and  where  it  may  be  uncertain 
whether  the  object  of  the  erection  is  the  trade  to  which  a 
right  of   removal  attaches,  or  the  other  employment  to 

(j )  In  EhvesY.  Maw,  S'EsLBt,      exclusively    for    agriculture. 
38,  these  erections  were  held      See  anfey  p.  73  et  seq, 
not  removable  when  put  up 

h2 
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^^^^'  which  such  a  right  does  not  attach.  There  is  no  express 
decision  affecting  cases  of  this  description ;  but  it  is  con- 
ceived that  the  question,  whether  an  article  would  be  re- 
movable under  these  circumstances,  will  mainly  depend  on 
the  fact,  to  which  of  the  two  purposes  the  erection  in  dis- 
pute is  more  usually  appropriated. 

Primary  ob-  In  all  questions  relating  to  the  several  kinds  of  fixtures 
must  l^'^on-^  ^®^®  described,  and  not  falling  within  the  statutory  pro- 
sidered.  visions  hereinafter  mentioned,  it  will  bo  very  important  to 

consider  what  has  been  the  primary  object  of  the  erection 
in  dispute;  and  whether  in  making  it  the  intention  of 
trade  predominated  over  the  other  purpose  with  which  it 
is  combined.  With  this  view  it  may  frequently  be  found 
useful  to  consult  the  decisions  which  have  occurred  in 
questions  of  bankruptcy ;  where  the  fact  to  be  determined 
was  whether  the  dealing  of  a  person  was  in  the  way  of 
merchandise,  which  was  to  be  deemed  his  principal  occu- 
pation, or  was  merely  incidental  to  a  pursuit  not  within  the 
Except  in  scope  of  the  bankruptcy  laws  (A).  AVe  have  already  seen, 
14^  "soviet,  however,  that  14  &  15  Vict.  c.  25,  s.  3,  has  expressly  pro- 
c.  25,  6.  3.  vided  that  a  tenant  may  remove  buildings,  engines  or 
machinery,  put  up  for  purposes  of  trade  and  agriculture, 
if  they  have  been  put  up  with  the  consent  of  the  land- 
lord (/).  •  In  cases,  therefore,  falling  within  the  provisions 
of  this  Act  it  will  be  immaterial  whether  the  purpose  of 
trade  or  that  of  agriculture  was  predominant. 

Nunerymen,        There  is  another  class  of  persons  whose  rights  appear  to 

t  eir  nghts.     depend  on  the  principles  discussed  in  this  section ;  viz.,  the 

tenants  of  nursery  gardens  and  grounds.     It  has  been 

thought  expedient  to  reserve  their  claims  for  a  separate 

consideration  in  this  place. 

{k)  The  cases  on  the  subject     pp.  107,  113. 
will  be  found  collected  in  Rob-  {I)  AntCy    p.    77,    and  see 

son  on  Bankruptcy  (4th  ed.),      the  remarks  antCj  p.  91. 
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It  is  now  clearly  settled  that  nursenjmen  are  entitled  to  Chap.  II.  ■.  8. 
sell  and  remove  treeSy  shrubsy  and  the  other  produce  of  May  remove 
their  grounds,  planted  by  them  with  an  express  view  to  ^^^^'         * ' 
sale ;  and  this  on  the  groimd  of  their  carrying  on  a  species 
of  trade  (iw).     And  it  has  been  held  that  fruit  trees,  and  fruit 
although  they  were  in  full  bearing,  yet,  if  planted  by  a   ^^** 
nurseryman  in  the  way  of  his  trade,  might  be  removed 
by  him  at  the  expiration  of  his  term;  provided  they  might 
fairly  be  considered  as  nursery  trees,  and  were   not   of 
larger  growth  than  could  be  dealt  with  by  him  in  his 
trade  as  a  nurseryman  {n). 

It  was  ruled,  however,  at  Nisi  Prius,  by  Lord  Ellen-  Strawberry- 

beds 

borough,  that  a  tenant  of  garden-ground  could  not  plough 
up  strawberry-beds  in  full  bearing  at  the  conclusion  of  his 
term,  although  he  had  purchased  them  of  a  preceding 
tenant,  and  although  it  was  proved  to  be  the  general  prac- 
tice to  appraise  and  pay  for  these  plants  as  between  out- 
going and  incoming  tenants  (p).  In  this  case,  however, 
it  was  considered,  that  the  ploughing  up  of  the  plants  was 
an  injury  maliciously  done  to  the  reversion;  because  the 
plants  were  not  removed  by  the  tenant  for  sale  in  his 
ordinary  occupation,  but  weje  destroyed  without  any 
reasonable  object  {p). 

It  will  be  remembered  that  the  Legislature  has  now  Market 
expressly  extended  to  market  gardeners  the  benefits  con-  ^     ^^®"' 
f  erred  on  agricultural  tenants  by  the  Agricultural  Holdings 
(England)  Act,  1883,  the  provisions  of  which  have  been 
considered  in  the  previous  section  {q).     Therefore,  under 

(m)  Pen/o»v.2?o5ar/,  2East,  (w)    IVardell    v.    Usher ^    3 

at   p.  90 ;    Lee  v.  Risdon,  7  Scott,  N.  R.  508. 
Taunt,  at  p.  191 ;  and  see  per  (o)    Watherell  v.  Ilowellsy  1 

Lawrence,  J. ,  in  Elices  v.  Ala  ic,  Camp.  227. 
3  East,  at  p.  45,  innotis  ;  and  {p)  See  per  Blackburn,  J., 

per  Heath,  J.,  in  IVt/ndhamy.  in  Oakley  v.  Monck,  supra. 
Way,  4  Taunt.  316  ;  also  per  {q)  46  &47  Viet.  c.  61.  s.  54, 

Blackburn,   J.,  in    Oakley  v.  ante^  p.  80. 
Monckj  L.  E.,  1  Ex.  at  p.  167. 
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that  Act,  suoh  persons  may  be  entitled  to  compensation  for 
the  erection  or  enlargement  of  buildings,  the  making  of 
gardens,  and  the  planting  of  orchards  or  fruit  bushes,  &c., 
although  they  cannot  under  its  promions  olaim  to  remove 
things  growing  in  the  soil. 


Other  persons       g^t  where  a  mere  private  individual,  or  a  person  who 

may  not  re-  ,  - 

move  trees ;  occupies  land  as  a  farmer,  and  does  not  profess  to  be  a 
nurseryman  or  giordener,  raises  young  fruit  trees  on  the 
demised,  land,  for  the  purpose  of  planting'  in  his  gardens 
or  orchards,  ho  is  not  entitled  to  sell  or  remove  them  at 
the  end  of  his  term  (r).  Such  a  person  therefore  'will  not 
nor  box-edg-  be  allowed  to  remove  vines  in  a  vinery  {s).  And  so  it  has 
flowera?"^  been  held  that  a  tenant,  not  being  a  gardener,  is  not  at 
liberty  to  take  away  a  border  or  edging  of  box  planted  by 
himself  (t) ;  nor  even  flowers  (w).  But  a  tenant  to  whom 
the  Agricultural  Holdings  Act,  1883,  applies  may  claim 
compensation  in  respect  of  the  improvements  specified  in 
Part  I.  of  the  First  Schedule  to  that  Act  (r). 


Hot-hou8eS| 
or  green- 
houses. 


With  respect  to  the  right  of  nurserymen  and  gardeners 
to  remove  hot-houses,  greenhouses  and  other  similar  erec- 


(r)  Per  Heath,  J.,  in  Wynd- 
ham  V.  JVai/f  supra,  and  per 
Lord  Deas,  in  Syme  v.  Harvey f 
24  D.  at  p.  214.  That  it  is 
waste  in  a  tenant  to  destroy 
fruit-trees,  see  Com.  Dig.  tit. 
Wast  (D.  3.).  A  tenant  has 
the  property  in  hedges  and 
bushes  cut  on  the  premises ; 
but  if  he  grubs  up  or  destroys 
them,  he  is  liable  to  an  action 
for  waste,  Berriman  v.  Pea- 
cocky  9  Bing.  384.  It  is  not 
waste  in  a  lessee  for  years  to 
cut  down  willows,  leaving 
the  stools  or  butts  from  which 
they  will  shoot  afresh ;  unless 
wliere  they  are  a  shelter  to  a 
house,  or  a   support   to  the 


bank  of  a  stream,  Phillipps 
V.  Smith,  14  M.  &  W.  589  ; 
and  see  Dunn  v.  Bryan,  Ir.  R., 

7  Eq.  143.  As  to  poUards, 
see  Channon  v.  Patchy  5  B. 
&  C.  897,  post,  p.  368,  note  {%). 
With  respect  to  cases  where 
bushes,  &c.,  are  excepted  in 
the  demise,  see  Jcnney  v. 
Brook,  13  L.  J.,  Q.  B.  376. 

(«)  Jenkins  v.  Gething,  2  J. 
&  H.  at  p.  525. 

{t)  Empson  v.  Soden,  4  B. 
&  Ad.  655. 

(«)  S.  C.  per  Littlodale,  J., 
at  p.  657 ;  as  to  turf  and 
gravel,  see  Burns  v.  Fleminy, 

8  R.  226. 

(r)  Ante,  p.  83. 
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tions  put  up  at  their  own  expense,  it  was  expressly  said  by  Ch*P-  M-  ■•  8- 

Lord  Kenyon,  in  the  case  of  Penton  v.  Robart  {w)^  that 

they  might  take  away  such  things  at  the  end  of  their  term. 

Lord  Kenyon*s  opinion  upon  this  subject,  however,  was 

subsequently  disapproved  by  Lord  Ellenborough(dr).     It 

has  been  held  that  a  tenant  has  no  right  to  remove  such 

erections  where  they  sure  put  up  merely  for  purposes  of 

ornament  and  convenience  {y)  ;  but  there  seems  to  be  no 

reason  why  if  put  up  for  purposes  of  trade  they  should  not 

be  removed  as  well  as  trees  in  a  nursery  ground.     There 

is  no  reported  decision  on  this  point  in  England,  but  the 

question  arose  in  Scotland  in  1861  in  the  case  of  Syme  v.  Symey. 

Harvey  (s),  where  the    tenants,   who    were  nurserymen,     ^^^y* 

claimed  to  remove  a  greenhouse,  propagating  house  and 

some  hotbed  frames  erected  by  them.     The  erections  were 

composed   partly  of  brickwork  and  partly  of  glass  and 

framework,   and  their  foundations  were  sunk  into  the 

ground  to  some  depth.     The  framework  rested  on,  but  was 

not  fastened  to,  wall-plates  attached  to  the  brickwork  by 

mortar,  and  it  was  easily  removable  without  disturbing  the 

brickwork  (a).     It  was  held  that,  looking  at  the  character 

of  the  structures  and  the  purpose  for  which  they  were 

erected — viz.,  the  carrying  on  of  the  tenants'  trade — the 

tenants  were  entitled  to  remove  those  portions  of  the 

erections  which  consisted  of  framework.      The  tenants 

consented  to  leave  the  brickwork  if  the  landlord  so  desired, 

and,  therefore,  no  decision  was  given  as  to  their  right  to 


(i«?)  2  East,  at  p.  90. 

{x)  Elives  V.  Maw^  3  East, 
at  p.  56.  And  see  the  obser- 
vations of  Dtdlas,  C.  J.,  in 
Bucklandy.  Butterfield,  2  Brod. 
&  Bing.  at  p.  58.  In  this 
latter  case,  as  reported  in 
4  Moore  (C.  P.)  440,  a  MS. 
case  is  cited  by  Blossot,  Serj., 
in  which  it  is  said  to  have 
been  determined,  that  glasses 
and  frames  resting  on  brick- 


work in  a  nursery -ground 
were  not  removable. 

(i/)  Jenkins  v.  Gethingy  2  J. 
&  n.  520  ;  Bee  post,  p.  113. 

(2)  24  D.  202. 

(a)  It  seems  to  have  been 
assumed  throughout  the  case 
that  the  framework  was  a 
fixture.  From  the  description , 
however,  it  would  almost  ap- 
pear that  there  was  a  want  of 
annexation.     See  ante,  p.  2, 
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remove  this  portion  of  the  Btructures,  although  two  of  the 
learned  judges  intimated  a  doubt  whether  they  would  have 
been  prepared  to  negative  the  tenants'  rights  even  in  this 
respect.  Upon  this  latter  point  the  reader  is  referred  to 
the  remarks  upon  the  subject  of  accessory  buildings  in 
section  1  of  this  chapter  (b). 

With  reference  to  the  class  of  cases  treated  of  in  this 
section,  the  following  remarks  of  the  Lord  President  in 
the  above  case  of  Sf/me  v.  Harvpy  {c)  may  be  found  use- 
ful : — "  As  new  branches  of  trade  arise,  new  uses  of  land 
"  arise,  and  as  heritable  subjects "  (i.  ^.,  real  property) 
"  may  become  part  of  the  property  of  a  trading  company, 
"  they  may  be  applied  to  uses  intended  for  purposes  of  a 
"  more  or  less  permanent  character.  The  law  in  respect 
"  to  questions  arising  out  of  such  occupation  must  ac- 
"  cordingly  adapt  itself  in  virtue  of  the  expansive  power 
'^  it  possesses  to  the  changes  that  take  place  in  the  course 
"of  time"  {d). 


(h)  Ant€j  p.  63.  As  to  the 
removal  of  buildings  by  agri- 
cultural tenants  and  market 
gardeners  under  the  Agri- 
cultural Holdings  Act,  1883, 
see  antey  p.  88  et  seq. 


(c)  24  D.  at  p.  210. 

{d)  For  a  summary  of  rules 
relating  to  fixtures  between 
landlord  and  tenant,  see  Ap- 
pendix (B.). 
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Section  IV. 

Of  the  Right  of  a  Tenant  to  remove  Fixtures  put  up  for 

Ornament  or  Convenience, 

There  is  another  class  of  fixtures  mentioned  in  several  of  Cfhap.  II.  s.  4. 
the  decisions,  of  a  very  different  description  from  those  Fixtures  for" 
treated  of  in  the  precedinff  sections.     It  consists  of  things  ornament,  &o. 

'^  ^  .  ^     removable. 

which  a  tenant  has  affixed,  to  the  demised  premises  for  the 
purpose  of  ornament  or  convenience. 

In  some  of  the  earliest  cases  it  was  said,  that  a  lessee  Ancient 
might  take  away  tables  dormant,  furnaces,  and  the  like  {a)  ;  authonties. 
and  from  the  manner  in  which  these  instances  are  mentioned 
by  the  Courts,  it  may  be  inferred  that  they  were  not  meant 
to  denote  trade  erections,  but  were  put  as  mere  general 
examples  of  fixtures.  It  has  been  seen  on  a  former  occasion, 
that  this  remark  applies  equally  to  the  passage  in  the 
Year  Book,  21  Hen.  7,  p.  26  (6).  There  is,  however,  much 
obscurity  in  the  early  decisions ;  and  the  distinctions  upon 
which  many  of  them  proceed  would  not  be  deemed  tenable 
at  the  present  day. 

Lord  Coke,  in  treating  of  the  liability  of  the  tenant  on 
account  of  waste,  lays  down  the  rule  in  favour  of  the  re- 
versioner in  unqualified  terms.  He  says,  **  If  glasse 
"  windowes  (tho'  glased  by  the  tenant  himselfe)  be  broken 
"  downe,  or  carried  away,  it  is  wast,  for  the  glasse  is  part 
"  of  his  house.  And  so  it  is  of  wainscot,  benches,  doores, 
"  windowes,  furnaces,  and  the  like,  annexed  or  affixed  to 

(a)   VideYr,  Bks.  8  Hen.  7,  also  Day  v.  Austin,  Owen,  70; 

p.  12,  20  Hen.  7,  p.  13;]  Br.  S,  C,  Cro.  Eliz.  374. 
Ab.  tit.  Chattels,   pi.  7,  11  ;  {h)  Ante,  p.  47. 

Id,  tit.  Waste,  pi.  104.     Bee 
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JP^rt  I.  « the  house,  either  by  him  in  the  reversion,  or  the 
tenant"  (c).  And  the  remarks  at  the  end  of  Herlakenden^s 
case  are  to  the  same  effect  {d). 

When,  at  a  subsequent  period,  Lord  Holt  declared  his 
opinion  in  Poolers  case  (e),  that  a  tenant  was  allowed  to 
tate  away  erections  put  up  in  relation  to  trade,  he  ex- 
pressly denied  his  right  to  remove  annexations  made  for 
other  purposes.  For  he  said,  that  there  was  a  difference 
between  what  the  soap-boiler  did  to  carry  on  his  trade,  and 
what  he  did  to  complete  his  house,  as  hearth  and  chimney- 
Squier  Y.  pieces,  which  he  held  not  removable.  And  yet  there  had 
*^^*  been  a  decision  in  Chancery  almost  immediately  before 

Lord  Holt  expressed  this  opinion,  in  which  the  strictness 
of  the  old  rule  of  law  had  been  departed  from,  in  a  case 
in  which  the  consideration  of  trade  was  not  involved,  and 
in  circumstances  where  the  rule  is  supposed  to  be  even 
more  rigid  than  between  landlord  and  tenant.  For  in  the 
case  of  Squier  v.  Mayer  {f)^  it  was  held  by  the -Lord 
Keeper,  that  a  furnace,  though  fixed  to  the  freehold,  and 
purchased  with  the  house,  and  also  hangings  nailed  to  the 
walls,  should  be  accounted  as  personalty,  and  should  go  to 
the  executor  of  the  deceased  owner  of  an  estate  as  against 
the  heir.  Contrary,  as  the  report  says,  to  Serlakenden^s 
casCf  ^^  qHl  dit  n^est  ley  quoad  2^rcemissa,^^ 

FumaoeB  This  case  was  indeed  decided  between  the  executor  and 

the  heir  of  the  deceased  owner  of  the  inheritance.  But  it 
may,  nevertheless,  be  regarded  as  an  authority  in  favour 
of  a  tenant.  Because,  according  to  the  rule  laid  down  in 
a  former  part  of  this  chapter  (^),  a  tenant  is  entitled  to  at 

(c)  2Co.  Lit.  53  a.  {e)  1    Salk.   368   [Mich.    2 

(rf)  4  Co.  64  a.      And  see  Ann.] 
Swinb.  Wills,  pt.  '3,  §  6,  and  (/)  Trin.  T.  1701.     Freem. 

pt.  6.   §   7 ;  Noy,  Max.  167  ;  Cas.  Chv.  p.  249;  S.  C,  2  Eq. 

Yin.  Ab.  tit.  Waste (F.) ;  Com.  Cas.  Ab.  430. 
Dig.  tit.   Wast  (D.  2).     See  {g)  See  aw^e,  p.  50. 

also  Yr.  Bk.  10  Hen.  7,  p.  2. 
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least  the  same  privilege  against  bis  landlord   that   an  Chap.  II.  i .  4. 
executor  enjoys  agednst  the  heir.     Agreeably,  therefore,   ' 
to  the  decision  in  Squier  v.  Mayer^  furnaces  and  hang- 
ings are  matters  which  a  tenant  may  remove,  if  he  himself 
affixed  them  to  the  demised  premises. 

In  another  case  in  Chancery,  Beck  v.  Rebow  (h),  which  Hangings, 
occurred  shortly  after  Poolers  case^  the  right  of  a  tenant  to  pjer^rf^es 
take  away  articles  in  no  way  connected  with  trade  was  chimney- 
expressly  recognized  by  the  Court.     In  this  case  a  bill  ' 

was  filed  for  the  specific  performance  of  certain  articles  of 
agreement  against  the  defendant,  who  was  the  executor  of 
the  covenantor,  and  also  devisee  in  trust  of  a  messuage. 
The  testator  had  covenanted  to  grant  to  the  plaintiff  all 
the  pictures  upon  the  staircase  and  over  the  doors  and  chim- 
ney pieceg,  and  all  things  fixed  to  the  freehold  of  the  mes- 
suage. After  the  testator's  death,  the  defendant  took 
away  such  pictures,  and  likewise  the  pier-glasses,  hang- 
ings, and  chimney- glasses.  It  was  alleged  for  the  plain- 
tiff, that  all  these  were  as  wainscot,  and  fixed  to  the 
freehold,  being  fastened  thereto  with  nails  and  screws,  and 
no  wainscot  under  them ;  and  as  they  would  have  gone  to 
the  heir  and  not  to  the  executor,  so  a  fortiori  would  they 
go  to  the  plaintiff ;  and  especially  the  covenant  being  to 
grant  to  plaintiff  aU  things  fixed  to  the  freehold.  In 
support  of  this  doctrine  the  case  of  Cave  v.  Cave  (i)  was 
cited.  But  the  Lord  Keeper,  as  to  all  but  the  pictures 
over  the  doors,  chimney-pieces,  and  on  the  staircase,  was 
of  a  different  opinion ;  saying,  "  that  hangings  and  looking^ 
"  glasses  were  only  matter  of  ornament  and  furniture,  and 
"  not  to  be  taken  as  part  of  the  house  or  freehold,  but 
"  removeable  by  the  lessee  of  the  house  "  (J). 

(A)  iP.Wms.  94.    [Hil.T.  0')  As    to  when    mirrors, 

1706.]  pictures,  &c.,  are  mere  chat- 

(i)  2  Vem.  508.  tels,  see  aniCf  p.  8. 
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Part  I.  After  an  interval  of  some  years,  a  case  was  adjudged  at 

Tapestry,        oommon  law,  where  in  trover  by  an  executor  against  the 
iron  backs  to    j^gjj,  j^qq^  q    j^  Jj^j^  ^ji^t  hangings,  tapestry,  and  iron 

backs  to  chimneys  belonged  to  the  executor  and  not  to  the 
heir  (k).  And,  as  in  the  before-mentioned  case  of  Squier  v. 
Mayer  so  in  this,  the  inference  from  the  determination  is, 
that  articles  of  this  description  would  be  removable  by  a 
tenant  against  his  landlord. 

The  opinions  of  the  judges  in  several  decisions  of  later 

date  are  in  conformity  with  the  foregoing  cases.     Lord 

Hardwicke,  in  one  part  of  his  judgment  in  Laicion  v. 

Wainscot,        Laicton(l),  observes,  "what  would  have  been  held  to  be 

marble  chim-  \  /'  ' 

ney-pieces,       "  waste  in  Henry  the  Seventh's  time,  as  removing  wainscot 

"  fixed  only  by  screws,  and  marble  chimney-pieces,  is  now 
"  allowed  to  be  done"  (m).  And  in  £x  parte  Quinci/  («),  he 
says,  "  During  the  term  a  tenant  may  take  away  chimney- 
**  pieces  and  even  wainscot." — "  Several  sorts  of  things  are 
"  often  fixed  to  the  freehold,  and  yet  may  be  taken  away, 
"  as  beds  fastened  to  the  cieling  with  ropes  (o) ;  nay  fre- 
"  quently  nailed,  and  yet,  no  doubt  but  they  may  be  re- 
"  moved."  Indeed,  Lord  Hardwicke  seems  to  have  been 
of  opinion,  that  the  exceptions  engrafted  upon  the  old  rule 
of  law,  obtained  not  merely  in  respect  of  trade  fixtures,  but 
in  respect  of  erections  made  for  the  general  improvement 
of  the  estate.  So  in  Laicton  v.  Salmon  (p)^  Lord  Mans- 
field said,  "  Many  things  may  now  be  taken  away  which 
"  could  not  be  formerly,  such  as  erections  for  carrying  on 

{k)  Harvey  v.  Harvey,  2  Str.  (n)  1  Atk.  477.    So  in  Lord 

1141.  [Jemp.  14  Geo.  2.]  Dudley  v.  Lord  JFarde,  Amb. 

(/)  3  Atk.  at  p.  15.  113. 

(m)  And     see     Grymes   v.  (o)  As  to  these,  see  Yr.  Bk. 

Boweren,  6  Bing.  at  p.  439,  20  Hen.  7,  p.  13  ;  Keilw.  88 ; 

per  Tindal,  C.  J.     As  to  the  Noy,  Max.  167. 

extent  of  the  privilege  with  (/>)  1  H.  Bl.  260,  in  notis, 

regard  to  wainscot  and  chim-  And  see  per  Patteson,  J.,  in 

ney  pieces,  see  post,  p.  119  e/  Leach  v.  ThomaSy  7  C.  &  P. 

seq,  327. 
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"  any  trade,  marble  chimney-pieces,  and  the  like,  when  put  Chap.  II.  ■.  4. 
"  up  by  the  tenant."  And  Lord  EUenborough,  in  JElices 
V.  Maia  {q)y  cites  several  of  the  above  authorities ;  and  con- 
siders that  they  have  established  a  distinct  class  of  cases,  in 
extension  of  the  privilege  before  enjoyed  by  the  tenant  in 
respect  of  trade  fixtures.  He  says,  "  The  indulgence  in 
"  favour  of  the  tenant  for  years  during  the  term,  has  been 
"  since  carried  still  further ;  .and  he  has  been  allowed  to 
"  carry  away  matters  of  ornament,  as  ornamental  marble 
"  chimney-pieces,  pier-glasses,  hangings,  wainscot  fixed  only 
"  by  screws,  and  the  like"  (r).  In  the  case  of  Leach  v. 
Thomas  (s),  it  was  expressly  ruled  by  Patteson,  J.,  that  if 
a  tenant  puts  up  chimney-pieces  of  an  ornamental  nature, 
he  has  a  right  to  remove  them. 

Although  marble  chimney-pieces  are  expressly  mentioned  Privilege 

^      p  i-t  A'j.  "L^i  J   extends  to 

m  several  oi  these  cases,  yet  it  may  be  safely  assumed  ornamental 
that  the  privilege  extends  to  ornamental  chimney-pieces  of  cl^imney- 
other  materials ;  for  it  would  be  unreasonable  to  suppose  whatever 
that  a  chimney-piece  of  the  plainest  workmanship,  and  most  ™**®"*^- 
moderate  expense,  might  be  removed  merely  because  it 
was   of   polished  limestone,   and  therefore   denominated 
marble,  and  that  one  of  granite,  freestone  or  wood,  how- 
ever skilfully  carved,  might  not  {t). 

Again,  in   Lee  v.  Risdon{u)y  Gribbs,   0.  J.,  mentions  Grates,  cup- 
"wainscots  screwed  to  the  wall,  .  .  .  certain  grates,  and  ^oardfl**^.^ 
"  the  like,"  as  fixtures  which  a  tenant  may  sever  during 
his  term.    And  in  a  more  modem  case  (i?),  it  was  said  by 
Lord  Oran worth,  C,  in  delivering  the  judgment  of  the 

{q)  3  East,  at  p.  53.  (m)  7  Taunt,  at  p.  191.    And 

(r)  And  see  Gibson  v.  Ham-  see  Bui.  N.  P.  34 ;  Greene  v. 

mersmith  Rail,  Co,^  32  L.  J.,  Cole,  2  Wms.   Saund.    at  p. 

Ch.  at  p.  341,  per  Kindersley,  259  a  ;    Harg.  Co.   Lit.  53  a, 

V.-C.                                        '  n.  5. 

(*)  7  C.  &  P.  327.  (v)  Ex  parte  Barclay,  In  re 

\t)  Bi8kopy,Elliott,2'ili.J.,  Gatcan,   5  D.,  M.  &  6.  at  p. 

Ex.  at  p.  232.  410. 
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Court :  "  I  wish  to  state  that  by  fixtures  we,  for  the  Lords 
"  Justices  and  myself  take  the  same  view  of  the  ease, 
"  understand  such  things  as  are  ordinarily  affixed  to  the 
"  freehold  for  the  convenience  of  the  occupier,  and  which 
"  may  be  removed  without  material  injury  to  the  freehold ; 
*'  such  will  be  machinery,  using  a  generic  term,  and,  in 
"  houses,  grates,  cupboards,  and  other  like  things"  (?r). 


Conserva- 
tories, 
pineries. 


The  case  of  Buchland  v.  Bidterfeld  {x)  must  next  be 
mentioned ;  and  it  deserves  particular  notice,  because 
whilst  it  expressly  recognizes  the  principle  upon  which  the 
decisions  depend,  it  limits  and  defines  the  extent  of  the 
privilege  they  have  introduced  in  favour  of  tenants.  It  will 
therefore  be  proper  to  state  it  at  some  length.  It  was  an 
action  on  the  case  in  the  nature  of  waste,  by  a  tenant  for 
life,  against  the  assignees  of  her  lessee  from  year  to  year, 
who  had  become  bankrupt  The  case  was  tried  before 
Graham,  B.,  and  it  was  proved  that  the  defendants  had 
taken  away  from  the  premises  let  to  the  bankrupt  a 
conservatory  and  a  pinery.  The  conservatory,  which  had 
been  purchased  by  the  bankrupt,  and  brought  from  a 
distance,  was  by  him  erected  on  a  brick  foundation 
fifteen  inches  deep;  upon  that  was  bedded  a  sill,  over 


{to)  In  Colegrave  v.  Bias 
Santos,  2  B.  &  C.  76,  Abbott, 
C.  J.,  thought  that  certain 
Btovea,  cooliug  coppers,  mash 
tubs,  water  tubs,  and  blinds 
(which  it  must  be  presumed 
from  the  nature  of  the  dispute 
were  in  some  way  annexed  to 
the  freehold)  were  removable 
ns  between  landlord  and  te- 
nant. So  of  stoves  and  grates 
fixed  into  the  chimney-places 
with  brickwork,  R.  v.  St. 
Dunstan's,  4  B.  &  C.  686,  691, 
per  Bayley,  J. ;  Grymes  v. 
Botcereriy  6  Bing.  at  p.  439, 


per  Tindal,  0.  J.  ;  Elliott  v. 
Bishop,  24  L.  J.,  Ex.  at  pp.  39, 
42,  per  Piatt,  B. ;  i?.  v.  Lee,  L. 
E.,  1  Q.B.at  p.  254,  per  Black- 
burn, J.  So  of  a  cupboard 
supported  by  holdfasts  and 
standing  on  the  ground,  R.  v. 
St.  Dunstati^s  (supra) ;  Boyd 
V.  Shorrocky  L.  E.,  5  Eq.  at 
p.  79,  per  Wood,  V.-C.  So  of 
bells,  pulls,  cranks,  wires,  &c., 
Lyde  V.  Russell,  1  B.  &  Ad. 
394  ;  Pugh  v.  Arton,  L.  E., 
8  Eq.  at  p.  629. 

(x)  2  Brod.  &  Bing,  64. 
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whicli  was  frame-work  covered  with  slate  ;  the  frame-work  Chap.  II.  ■.  4. 
was  eight  or  nine  feet  high  at  the  end,  and  ahout  two  in  Buckiand  v. 
front.  This  conservatory  was  attached  to  the  dwelling-  -^""'^•^^^  • 
house  by  eight  cantilivers  let  nine  inches  into  the  wall, 
which  cantilivers  supported  the  rafters  of  the  conservatory. 
Besting  on  the  cantilivers  was  a  balcony  with  iron  rails. 
The  conservatory  was  constructed  with  sliding  glasses,  and 
was  paved  with  Portland  stone,  and  connected  with  the 
parlour  chimney  by  a  flue.  Two  windows  were  opened  from 
the  dwelling-house  into  the  conservatory,  one  out  of  the 
dining-room,  another  out  of  the  library.  A  folding-door 
was  also  opened  into  the  balcony ;  so  that  when  the  con- 
servatory was  pulled  down,  that  side  of  the  house  to  which 
it  had  been  attached  became  exposed  to  the  weather.  The 
pinery  was  erected  in  the  garden,  on  a  brick  wall  four  feet 
high  (y).  Surveyors  who  were  called  stated  that  the 
house  was  worth  50/.  a-year  less  after  the  conservatory 
and  pinery  had  been  removed.  The  learned  judge  stated 
his  opinion,  that  the  plaintifE  ought  to  recover  at  least  for 
the  pinery,  and  probably  for  the  conservatory,  and  the 
jury  gave  a  verdict  for  the  plaintiff. 

Subsequently,  a  rule  nm  was  obtained  for  a  new  trial, 
on  the  ground  that  the  conservatory  (s),  though  affixed  to 
the  freehold,  was  a  matter  of  ornament,  not  beneficial  to 
the  premises,  but  lawfully  removable  by  the  tenant. 
After  argument,  the  Court  of  Common  Pleas  took  time  to  Judgment  of 
consider ;  and  the  judgment  was  delivered  by  Dallas,  C.J.,  ^'  ^" 
who  said,  "  The  question  in  the  cause,  as  far  as  relates  to 
"  the  motion  now  before  us,  was  whether  a  conservatory 
"  affixed  to  the  house  in  the  manner  specified  in  the 
"  report,  was  so  affixed  as  to  be  an  annexation  to  the  free- 
"  hold  and  to  make  the  removal  of  it  waste 

(y)  This  appears  from  the  (2)  The  rule  nisi  did  not 

report  of  the  case  in  4  Moore      extend  to  the  pinery. 
(C.  P.),  440. 
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C.  P.  in 
Buckland  v. 
Butterjield, 


"  Nothing  will,  here,  depend  on  the  relation  in  which  the 
"  parties  stood  to  each  other,  or  the  distinction  between 
"  trade  and  agriculture ;  for  this  is  merely  the  case  of  an 
"  ornamental  building  constructed  by  the  party  for  his 
"  pleasure,  and  the  question  of  annexation  arises  on  the 
"  facts  reported  to  us ;  and  I  say  the  facts  reported, 
"  because  every  case  of  this  sort  must  depend  on  its 
"  special  and  peculiar  circumstances.  On  the  one  hand, 
"  it  is  clear,  that  many  things  of  an  ornamental 
"  nature  may  be  in  a  degree  affixed,  and  yet,  during 
"  the  term  may  be  removed ;  and  on  the  other  hand 
"  it  is  equally  clear,  that  there  may  be  that  sort  of  fixing 
"  or  annexation,  which,  though  the  building  or  thing 
'*  annexed  may  have  been  merely  for  ornament,  will  yet 
"  make  the  removal  of  it  waste.  The  general  rule  is,  that 
**  where  a  lessee,  having  annexed  a  personal  chattel  to  the 
"  freehold  during  his  term,  afterwards  takes  it  away,  it 
"  is  waste. — In  the  progress  of  time  this  rule  has  been 
"  relaxed,  and  many  exceptions  have  been  grafted  upon 
"  it.  One  has  been  in  favour  of  matters  of  ornament,  as 
*'  ornamental  chimney-pieces,  pier-glasses,  hangings,  wain- 
"  scot  fixed  only  by  screws,  and  the  like.  Of  all  these  it 
"  is  to  be  observed,  that  they  are  exceptions  only,  and 
"  therefore  though  to  be  fairly  considered,  not  to  be  ex- 
"  tended ;  and  with  respect  to  one  subject  in  particular, 
"  namely,  wainscots.  Lord  Hardwicke  treats  it  as  a  very 
"  strong  case.  .  .  .  Allowing,  then,  that  matters  of  oma- 
"  ment  may  or  may  not  be  removable,  and  that  whether 
"  they  are  so  or  not  must  depend  on  the  particular  case, 
"  we  are  of  opinion  that  no  case  has  extended  the  right  to 
"  remove  nearly  so  far  as  it  would  be  extended  if  such 
"  right  were  to  be  established  in  the  present  instance  under 
**  the  facts  of  the  report,  to  which  it  will  be  sufficient  to 
"  refer ;  and,  therefore,  we  agree  with  the  learned  Judge 
"  in  thinking,  that  the  building  in  question  must  be  con- 
"  sidered  as  annexed  to  the  freehold,  and  the  removal  of  it 
"  consequently  waste." 
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This  case  was  followed  in  1862  by  a  case  in  Chancery,  Chap.  ii.  s.  4. 
before  Wood,  V.-C.  (a),  the  erections  in  dispute  being  sub*  jenkitu  y. 
stantially  of  the  same  kind.  There  was,  however,  the  ^^'^«''^' 
material  distinction  that  they  were  not  in  any  way  affixed 
to  the  house,  but  stood  apart  in  the  garden,  and,  therefore, 
their  removal  would  not  have  caused  the  same  injury  as  in 
the  above  case,  where  the  house  became  exposed  to  the 
weather.  It  was  held,  that  there  was  nothing  to  distin- 
guish the  case  from  Buchland  v.  Butterfieldy  and,  therefore, 
that  the  erections  in  question  were  not  removable  by 
the  tenant.  The  Vice-Chancellor  said,  "  Primd  facie  this 
"  case  appears  to  be  rather  stronger  in  favour  of  treating 
**  the  buildings  as  fixtures  (ft),  than  that  of  the  conservatory 
^*  in  Buckland  v.  Butterfieldy  as  there  might  be  a  question 
"  there  as  to  whether  the  conservatory  was  not  an  oma- 
"  mental  adjunct  of  the  house ;  whereas  these  buildings  are 
"  affixed  not  to  the  house,  but  to  the  garden.'*  The  fact, 
therefore,  that  the  erections  could  not  be  said  to  be  orna- 
mental adjuncts  of  the  house  seems,  in  the  opinion  of  the 
Vioe-Chancellor,  to  have  been  conclusive  against  their 
removal. 

Among  the  articles  in  question  in  this  case  were  a  boiler  Boiler  and 
built  into  the  floor  of  a  greenhouse,  and  a  system  of  ^hot-h^^ 
heating-pipes  connected  with  it  by  screws.  The  boiler 
was  held  not  to  be  removable ;  as  to  the  pipes,  however, 
the  decision  was  otherwise,  on  the  ground  that  although 
they  were  used  as  a  means  of  circulating  the  water  from 
the  boiler,  still  they  were  connected  merely  by  screws,  and 
might  very  naturally  and  easily  be  removed  from  time  to 

(a)  Jenkins   v.    Gething,   2  (b)  This    term  must  have 

J.  &  H.   520,  and  see  post,  been  used   here  as  denoting 

p.  117  ;  followed  in  Gardiner  articles  which  have  been  an- 

V.  Parker,  Upper  Canada  Eep.  nexed  to    land    and    cannot 

18  Ch.  26.     Compare  SymeY,  legally  be  removed;  see  ante, 

Harvey,  24  D.   202,  ante,  p.  p.  1. 
103. 
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^^rti.       time  like  gas  fittings  (c),  and  that  they  could  hardly  be 
treated  as  a  mere  adjimot  of  the  boiler. 

Pumps.  A  few  years  after  the  decision  in  Buckland  v.  Butierfield^ 

followed  the  case  of  Orymes  v.  Bovceren^  also  in  the  Common 
Fleas  (d).  In  that  case  a  tenant  from  year  to  year  had 
during  the  term  erected  a  pump  at  his  own  expense,  on  the 
demised  premises.  The  tube  of  the  pump  passed  through 
the  brick  flooring  into  a  well  beneath,  which  had  originally 
been  open,  but  which  the  tenant  had  arched  over  when  he 
erected  the  pump.  The  pump  was  attached  to  a  stout  up- 
right plank,  which  rested  on  the  ground  at  one  end,  and 
was  fixed  to  the  wall  by  an  iron  bolt  or  pin  with  a  nut  and 
screw  on  the  other  side.  In  withdrawing  the  tube,  four  or 
five  of  the  floor  bricks  were  displaced,  but  the  iron  bolt  was 
left  as  before  in  the  wall.  It  was  held  that  the  pump  fell 
within  the  class  of  removable  fixtures,  and  might  lawfully 
be  taken  away  by  the  tenant.  Tindal,  C.  J.,  said,  "  It  is 
"  difficult  to  draw  any  very  general  and  at  the  same  time 
"  precise  and  accurate  rule  on  this  subject ;  for  we  must  be 
"  guided  in  a  great  degree  by  the  cii'cumstances  of  each 
"  case,  the  nature  of  the  article,  and  the  mode  in  which  it 
"  is  affixed."  His  Lordship  also  remarked,  that  the  cir- 
cumstance that  upon  a  change  of  occupiers,  articles  of  this 
sort  are  usually  allowed  by  landlords  to  be  paid  for  by  the 
incoming  to  the  outgoing  tenant,  was  confirmatory  of  the 
view  taken  by  the  Court.  ^ 

Ornamental         Finally,  reference  may  be  made  to  the  case  of  Avery  v- 
Cheslyn  {e) ;  in  which  the  question  was,  whether  a  wooden 

(c)  There  seems  to  be  no  J.,  Ex.  at  pp.  39,  42 ;  uL  p. 

reported  decision  in  which  the  229.     That  gas  fittings  are 

right  of  a  tenant  of  a  house  to  not  chattels,  see  ante,  p.  12, 

remove  gas  fittings  has  been  note  (r). 

directly  in  question ;  but  in  {d)  6  Bing.  437.     Compare 

practice  the  tenant's  right  in  Chidley  v.  West  Ham,  32  L. 

respect  of    these    articles  is  T.  486  ;  antCj  pp.  16 — 18. 

never  disputed.  See  per  Piatt,  {e)  3  A.  &  £.  75. 
B.,  in  Elliott  V.  Bishop,  24  L. 


cornice. 
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oomioe  fixed  to  the  room  of  a  house  by  a  tenant  during  his  ^^v-  n.  i .  4. 

tenancy  was  removable  by  him  or  not  ?    At  the  trial  the 

learned  Judge  desired  the  jury  to  find  in  favour  of  the 

tenant,  if  they  considered  that  the  cornice  was  merely  a 

matter  of  ornament,  capable  of  removal  without  substantial 

injury  to  the  freehold,  and  was  in  fact  so  removed  during 

the  tenancy.     On  motion  for  a  new  trial,  on  the  ground  of 

misdirection  on  these  points,  the  Court  considered  that  the 

direction  was  correct ;  and  that  the  inquiry  as  to  the  fact  of 

the  removal  being  without  injury,  formed  a  proper  test  as 

to  the  way  in  which  the  cornice  was  fixed  to  the  freehold. 

The  cases  that  have  now  been  cited  furnish  the  only 
instances  in  which  questions  have  come  before  the  Courts 
in  respect  of  the  particular  class  of  fixtures  treated  of  in 
this  section.  But,  in  order  to  complete  the  series  of  deter* 
minations,  it  may  be  proper  to  refer  to  the  case  of  Leach  Brick  pillars. 
V.  Thomas  (/),  which  has  been  already  cited,  and  in  which 
it  is  said  to  have  been  ruled  by  Patteson,  J.,  at  Nisi  Prius, 
that  where  a  tenant  had  buUt  some  small  pillars  of  brick 
and  mortar  on  a  dairy  floor  to  hold  pans,  he  had  no  right  to 
remove  them,  although  the  pillars  were  not  let  into  the  soil. 
The  ground  of  this  opinion  is  not  stated  in  the  report ;  but 
it  may  be  noticed,  that  here  the  property  in  question  could 
not  be  removed  in  an  entire  state,  as  in  most  of  the  other 
instances ;  but  its  removal  would  have  occasioned  the  entire 
disintegration  of  the  thing  itself  (g). 

On  examining  the  decisions  which  have  here  been  col-  Examination 
lected,  the  reader  wiU  not  fail  to  observe  the  stress  which  ^    ewaionfl. 
is  laid  in  most  of  them  upon  the  circumstance  of  the 
erection  being  put  up  for  the  purpose  of  ornament.    In 
Beck  V.  Bebow  (A)  it  is  said,  that  hangings  and  looking- 

(/)  7  0.   &  P.  327,  ante,  p.  62. 
p.  109.  (A)  1    P.   Wms.    94,   ante, 

(j)  See  Whitehead  v.  Ben-  p.  107. 
nett,  27  L.  J.,  Ch.  474,  ante, 

l2 


116 


LANDLORD  AND  TENANT, 


FartL 


glasses  are  removable,  because  only  matters  of  ornament 
and  furniture  (>).  Lord  Hardwioke  and  Lord  Mansfield, 
both  speak  of  marble  cUmnej-pieoes  being  removable  {k). 
Lord  EUenborough  still  more  pointedly  says,  that  the 
tenant  is  allowed  to  remove  matters  of  ornament,  as  orna- 
mental marble  ohimney-pieoes,  pier-glasses,  &c.  (/).  And 
Dallas,  G.  J.,  makes  use  of  the  same  expressions,  and 
states  that  the  exception  has  been  in  favour  of  matters 
of  ornament,  as  ornamental  marble  chimney-pieces,  pier- 
glasses,  and  the  like  (m).  The  same  observation  applies 
to  the  more  modem  case  of  Bishop  v.  Elliott  (w),  in  which 
the  Court  of  Exchequer  Chamber  emphasized  the  orna- 
mental nature  of  the  article  as  the  test  of  removability. 


Principle  of 
the  relaxa- 
tion. 


From  the  authorities,  therefore,  considered  in  this  view, 
B  rule  has  been  deduced,  that  a  tenant  is  entitled  to  take 
away  certain  things  which  he  has  at  his  own  expense 
affixed  to  the  demised  premises  for  the  purpose  of  orna- 
ment and  furniture.  And  the  principle  on  which  this  rule 
is  founded  appears  to  be,  that  as  annexations  of  this  nature 
must  generally  be  designed  for  temporary  purposes  only, 
it  would  greatly  incommode  tenants  in  the  enjoyment  of 
their  estates,  if,  by  every  slight  attachment  to  the  freehold, 
the  reversioner  should  obtain  the  absolute  property  in  the 


{%)  As  to  hangings^  these  are 
esteemed  by  Swinburne  as 
mere  chattels;  for  they  are 
mentioned  by  him  as  being 
comprehended  under  the  term 
household  stuff,  and  passing 
under  a  general  legacy  of 
household  stuff.  Swinb.  on 
Wills,  pt.  7,  §  10,  p.  945 
(7th  ed.) ;  and  see  ante,  p.  7. 
Speaking  of  wainscot  being 
parcel  of  the  house,  as  be- 
tween executor  and  heir,  he 
notes  in  the  margin,  ^  ^  Quamvis 
^^  jure  civili,  qute  omatiis  gratid 
"  tnagts  quam  perficiendi  do- 


''  mum  ponuntur,  adium paries 
"  non  sunt,''  Id.  pt.  6,  §  7, 
p.  759  (7th  ed.)  See  also 
Godolph.  Orph.  Leg.  pt.  2, 
ch.  14,  p.  126  (3rd  ed.) 

(k)  Ante,  p.  108. 

(/)  Ante,  p.  109. 

{m)  Ante, 'p.  112.  And  see 
Leach  v.  Thomas,  7  C.  &  P. 
327  ;  Avery  v.  Cheslyn,  3  A. 
&  E.  75. 

(n)  24  L.  J.,  Ex.  229.  And 
see  Gibson  v.  Hammersmith 
Rail,  Co.,  32  L.  J.,  Ch.  at  p. 
341. 
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artiole  annexed.     Hence  it  is  obvious  that  the  tenant's  right  Chap.  II.  ■.  4. 
of  removal  in  respect  of  this  class  of  annexations  depends 
upon  very  different  grounds  from  those  which  prevail  in 
the  case  of  fixtures  put  up  for  trade  and  manufactures. 

But  on  recurring  to  the  facts  of  the  cases  wliieh  have  Fixtures  not 
been  cited,  it  appears  that  some  of  the  articles  held  to  be  i^bdM,  °™*' 
removable  by  a  t^iant,  are  not  matters  of  mere  ornament 
and  decoration.  They  consist  rather  of  instruments  and 
utensils  affixed  for  purposes  of  general  utility  or  common 
domestic  convenience.  It  is  notorious  also  in  practice, 
that  a  great  variety  of  articles  are  considered  to  belong  to 
the  tenant,  and  as  such  are  taken  away  or  valued  to  the 
incoming  tenant,  which  cannot  be  said  to  have  been  put 
up  with  a  view  to  ornament;  neither  are  they  in  any 
manner  connected  with  trade.  Although,  therefore, 
articles  of  this  description  are  not  strictly  referable  to  the 
head  of  ornamental  fixtures,  yet  it  is  now  generally  under- 
stood that  they  fall  within  the  same  principle,  and  may  be 
removed  by  the  tenant  at  the  end  of  his  term  (o).  Per- 
haps in  these  cases,  the  personal  nature  of  the  property 
is  the  principal  ground  upon  which  it  is  protected.  For . 
it  is  observable  that  the  species  of  annexations,  which  have 
been  held  to  be  removable,  are  utensils  and  machines 
which  are  perfect  chattels  in  themselves,  and  are,  for  the 
most  part,  such  as  serve  as  substitutes  for  mere  moveable 
furniture ;  whilst  the  privilege  has  in  no  case  been  extended 
so  far  as  to  permit  the  removal  of  anything  in  the  nature 
of  a  building  or  erection,  though  of  a  temporary  character 
and  easily  moveable.  This  view  would  seem  to  be  sup- 
ported by  the  decision  of  Wood,  V.-C,  in  the  above-men- 
tioned case  of  Jenkins  v.  Gething  {p).  The  Vice-Chan- 
cellor  there  held  that  the  greenhouse  was  not  removable, 

(o)  See  Orymes  v.  Boweren,  v.  Wood,  L.R.,  4  Ex.  at  p.  329 ; 

6  Bing.  at  p.  440 ;  Bishop  v.  Holland  v.  Hodgson,  L.  E.,  7 

Elliott,  24  L.  J.,  Ex.  at  p.  37 ;  C.  P.  at  p.  333. 

Ex  parte  Barclay,  In  re  Gawan,  (p)  Ante,  p.  113. 
5D.M.&aatp.410;  Climie 
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^"t^-  because  it  could  not  be  looked  upon  as  an  ornamental 
adjunct  of  the  house ;  and  he  did  not  even  refer  to  the 
question  whether  it  was  affixed  for  the  purposes  of  the 
tenant's  convenience.  It  must  have  been  on  the  latter 
ground,  however,  that  he  held  that  the  heating-pipes  were 
removable  (q). 

Tenants'  But  in  Considering  a  tenant's  right  of  removing  articles 

AmadSuS  ®r®^t®^  ty  ^^  ^or  domestic  convenience,  it  may  in  the 
Holdings  Act,  future  be  necessary,  in  some  cases,  to  refer  to  the  pro- 
visions of  the  Agricultural  Holdings  Act,  1883.  For,  as 
has  been  pointed  out  in  a  former  page  (r),  the  section  of 
that  Act  which  confers  a  right  of  removing  buildings,  and 
engines,  machinery,  fencing  and  other  fixtures,  makes  no 
mention  of  the  purposes  for  which  such  things  may  have 
been  erected.  It  seems,  therefore,  that  under  that  pro- 
vision a  tenant  to  whom  the  Act  applies  («)  may  claim  a 
right  of  removal  in  respect  of  domestic  convenience  more 
extensive  than  that  to  which  he  would  have  been  entitled 
apart  from  the  statute. 

Extent  of  the  Having  now  considered  the  general  doctrine  as  to  the 
ofr^ovSf ^*^  removal  of  fixtures  put  up  for  ornament  or  convenience,  it 
remains  to  inquire  how  far  the  exception  in  favour  of  this 
description  of  property  may  be  extended ;  and  to  examine 
whether  the  tenant  is  subject  to  any  greater  restriction  in 
the  exercise  of  this  privilege  of  removal,  than  he  is  in 
respect  of  the  class  of  fixtures  which  have  been  treated  of 
in  the  preceding  sections.  On  referring  to  the  cases  with 
a  view  to  this  inquiry,  it  will  be  found,  that  although  an 
article  appears  to  be  such  that,  its  object  alone  considered, 
it  would  fall  within  the  description  of  things  that  are 
removable  as  matters  of  ornament  or  convenience,  there 
may,  notwithstanding,  be  certain  particulars  connected 


(o)  See  also  the  opinion  of      terfield,  ante,  p.  111. 
Granam,  B.,  as  to  the  pinery         (r)  Ante,  p.  91. 
in  the  case  of  Buckland  v.  BuU         {/)  Ante,  p.  81 . 


FIXTURES  FOR  ORNAMENT  AND  CONVENIENCE.  119 

withits  ereotion,  whioh  will  enti  rely  prevent  the  exercise  Chap,  n.  a.  4. 
of  the  tenant's  right.  For  in  the  class  of  fixtures  de- 
scribed in  this  section,  the  operation  of  a  principle  is  found, 
Hfrjuoh,  in  the  trade  cases,  is  hardly  adverted  to  in  any  of 
the  judicial  decisions.  And  this  relates  to  the  mode  of 
annexation  of  the  article. 

In  one  of  Lord  Hardwioke's  decisions  (^),  the  right  of  Mode  of 
remoying  the  wainscot  is  stated  with  a  qualification  of  its  *^^^* 
being  fixed  only  with  screws.  In  a  subsequent  case  (u) ,  Lord 
Hardwicke  states  its  removability  without  this  qualifica- 
tion ;  but  he  says  it  is  a  very  strong  case.  In  Hftces  v. 
Maw  (or).  Lord  Ellenborough,  alluding  to  the  same  article, 
again  introduces  the  mention  of  the  screws ;  and  this  is  re- 
peated by  Gfibbs,  C.  J.,  in  Lee  v.  Risdon  (y),  and  again  in 
the  judgment  of  the  Court  in  Buckland  v.  BuUerfield{z), 
In  the  last-mentioned  case,  Dallas,  G.  J.,  says,  ''There 
"  may  be  that  sort  of  fixing  or  annexation  which,  though 
"  the  building  or  thing  annexed  may  have  been  solely  for 
<<  ornament,  will  yet  make  the  removal  of  it  waste ;''  and 
upon  this  ground,  viz.,  that  it  was  so  annexed  as  to  be 
permanentiy  incorporated  with  the  principal  building,  it 
was  determined  that  the  conservatory  (the  construction  of 
which  has  been  particularly  described  in  a  former  page) 
could  not  be  taken  away.  In  like  manner,  in  Chymes 
V.  Bmceren  (a),  Tindal,  C.  J.,  among  other  circumstances, 
relies  on  the  fact  that  the  article  was  only  slightly  attached 
to  the  freehold. 

It  must  be  admitted,  that  the  removal  of  wainscot  is  Extent  of 
a  very  strong  case ;  that  is,  if  the  dictum  of  Lord  Hard-  ?,Spec^f  of"^ 

-wainscot  con- 
{t)  Lawtony^  Latoton,  ante,  (s)  Ante,  p.  112.     See  also  aidered.  . 

p.  108.  Jenkins  v.   Gething,    ante^    p. 

(m)  Ex  parte  Quincy,  1  Atk.      113;  Martin  v.  Hocy  7  E.  & 
477.  B.  at  p.  249.    And  see  Noy, 

{x)  Ante,  p.  109.  Max.  p.  167. 

(y)  Ihid,  (o)  6  Bing.  at  p.  440,  ante, 

p.  114. 
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Fart  I.  wicke  is  to  be  understood  as  referring  to  the  ordinary 
wainscot  of  a  house  as  now  erected.  Wainscot  is  one 
of  the  things  which  Lord  Coke  expressly  points  out  as 
not  removable  by  a  tenant  (6) ;  and  in  Day  v.  Biahitch  (c), 
Anderson,  G.  J.,  lays  down  the  same  rule.  In  the  earlier 
cases  it  was  said,  that  a  lessee  could  not  take  down  par- 
titions that  he  had  fixed  to  the  freehold  {d).  Lord  Hard- 
wicke  does  not  state  upon  what  authority  he  founded  his 
opinion  in  respect  of  this  article,  but  there  probably  may 
have  been  a  decision  on  the  subject  which  has  not  been 
reported.  It  would  be  important  to  know  the  time  when 
such  a  decision  took  place,  as  it  might  be  the  means  of 
ascertaining  the  particular  description  of  wainscot  which 
was  held  removable,  by  inquiring  into  the  state  of  re- 
finement in  domestic  economy  at  that  particular  period. 
For  if  it  was  only  that  kind  of  covering  for  walls  described 
in  Beck  v.  Reboic  (^),  and  other  cases,  which  consisted  of 
pictures  or  tapestry,  put  up  with  hooks  or  screws  in  lieu 
of  wainscot  (as  was  the  practice  in  former  times),  it  is 
obvious  that  it  would  be  no  authority  for  the  removal  of  the 
wainscot  of  a  modem  house.  This  was  no  doubt  the  kind 
of  erection  referred  to  by  Doderidge,  J.,  in  BridgmarCs 
ca8e{/)f  where  he  says,  that  wainscot  may  as  well  be 
removed  as  arras  hangings.  In  all  questions  of  this  sort, 
it  is  particularly  necessary  to  consider  the  decisions  with 
reference  to  the  degree  of  improvement  in  modem  manners, 
as  compared  with  those  of  earlier  times  (^).  In  Henry 
the  VII.'s  time,  it  was  said  that  glass  should  not  be  con- 
sidered to  belong  to  the  heir  as  parcel  of  the  house,  because 
it  was  not  necessary  to  the  house,  which  was  perfect  with- 
out it.     So  in  Cookers  case  (24  Eliz.)  (A),  the  Court  took 

{b)  AntCf  p.  105.  (y)  See  the  remarks  of  Plait, 

(c)  Cro.  Eliz.  374.  B.,  in  Elltott  v.  Bishop ^  24  L. 

(d)  Yr.  Bk.  10  Hen.  7,  p.  2;  J.,  Ex.  at  p.  40  ;  and  aeeS.  C\ 
Cookers  case,  Moore,  177.  in  Exch.  Ch.,  id.  pp.  230  (per 

(e)  Ante,  p.  107.  Maule,  J.,  in  argument)  and 
.    (/)  1  Boll.  216.  232. 

{h)  Supra. 
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a  difference  between  removing  outer-doors  and  inner-doors,  Chap.  ll.  ■.  4. 
saying,  that  the  latter  might  be  removable  as  being  less 
necessary  to  the  house.    In  Grymea  v.  JBoweren  (t),  both 
Tindal,  0.  J.,  and  Park,  J.,  appear  to  recognize  the  re- 
moval of  wainscot  as  sanctioned  by  the  authorities.     But  Qu^re,  whe- 
if  on  any  future  occasion  a  question  should  directly  arise  now  be  held 
as  to  the  right  of  taking  down  wainscot,  it  is  highly  ^movable, 
probable  that  the  Court  would  not  be  disposed  to  favour 
a  removal,  which  would  so  materially  injure  and  disfigure 
the  dwelling-house,  and  at  the  same  time  produce  so  little 
benefit  to  the  tenant. 

The  instance  put  of   chimney-pieces  is    scarcely  less  Extent  of 
strong  than  that  of  wainscot.    Lord  Hardwioke  first  in-  ^^^^/^ 
troduced  the  mention  of  them  (k) ;  but  he  does  not  state  chimney- 
under  what  circumstances  their  removal  would  be  justifiable.  SdlS^T*^' . 
And  although  his  opinion  in  respect  of  this  article  has 
been  followed  in  most  of  the  judgments  (/),  yet  it  may 
be   presumed   that,  independently  of   their   ornamental 
nature,  the  construction  and  method  of  annexation  to  the 
house  could  not  have  been  altogether  disregarded;  else, 
as  a  general  authority,  it  would  seem  to  carry  the  tenant's 
right  of  removal  very  far  indeed  (/»). 


(0  6  Bing.  at  pp.  439, 440. 

{k)  Lawton  v.  Lawion,  ante, 
p.  108. 

(/)  And  see  Bui.  N.  P.  34. 
Greene  v.  Cole,  2  Wms.  Saund. 
259  a ;  Harg.  Co.  Lit.  53  a. 

(m)  It  is  noticeable,  how- 
ever, that  in  Bishop  v.  Elliott 
(A.D.  1855),  24  L.  J.,  Ex.  229, 
no  qualification  with  reference 
to  the  method  of  annexation 
is  placed  upon  the  tenant's 
right  to  remove  ornamental 
chimney-pieces.  So  far  as  the 
editors  are  aware,  there  is  but 
one  reported  case  {Leach  v. 
Thomasy  ante,  p.  109)  in  which 
it  was  directly  ruled  that  the 
tenant  had  such  a  right.    See 


per  Piatt,  B.,  in  Elliott  v. 
Bishop,  24  L.  J.,  Ex.  at  p.  42, 
citing  a  note  in  the  2nd  edition 
of  this  work,  which,  in  view 
of  the  decision  of  the  Exche- 
quer Chamber  in  that  case,  has 
been  omitted  in  the  present 
edition.  Under  the  ancient 
rule  of  law,  a  tenant  was  liable 
in  waste,  if  he  pulled  down  the 
shelves,  closets,  presses,  ward- 
robes, dressers,  &c.,  belonging 
to  the  house.  See  Lady  St, 
John  Y.Piott,  2  Bulst.  103; 
Poole's  case,  1  Salk.  368; 
Kinlyside  v.  Thornton,  2  AV. 
Bl.  1111;  Kimpton  v.  Eve,  2 
Yes.  &  Bea.  349, 
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Difficuliy  in 
Baying  what 
degree  of 
annexation 
prevents 
removal. 


ITnforliinately,  there  is  a  great  absence  of  direct 
authority  for  ascertaining  the  degree  of  annexation  short 
of  that  which  took  place  in  the  conservatorj  case,  and 
more  intimate  than  a  connection  with  screws,  naUs,  or 
bolts,  by  which  the  tenant's  privilege  may  be  defeated  (n). 
The  determination,  therefore,  of  intermediate  cases  must 
be  subject  to  considerable  imcertainty. 


Permanent 
nature  of  the 
erection. 


But  besides  the  mode  of  annexation,  it  is  to  be  ob- 
served, that  there  is  a  further  circumstance  to  which  the 
Courts  have  had  regard  in  the  discussion  of  these  ques- 
tions, and  which  Graham,  B.,  considered  to  be  a  proper 
ground  of  decision  in  respect  of  ornamental  fixtures.  For 
when  the  above-mentioned  case  of  JBuckiand  v.  Butterfield 
was  before  that  learned  judge  at  Nisi  Frius,  he  was  of 
opinion,  that  the  pinery  was  not  removable,  because  it 
might  be  deemed  a  permanent  improvement  {o).  And 
Park,  J.,  also  explains  the  decision  as  to  the  conservatory, 
on  the  ground  that  it  was  deeply  fixed  in  the  soil,  and 
formed  part  of  the  house  to  which  it  was  attached  {p). 
These  opinions  are  also  conformable  to  that  expressed  by 
Lord  Kenyon  in  a  previous  case  at  Nisi  Prius.  For  in 
Dean  v.  Allalley  {q)  his  lordship  is  reported  to  have  said 
that,  ''If  a  tenant  vrill  build  upon  premises  demised  to 
''  him  a  substantial  addition  to  the  house,  or  add  to  its 
''  magnificence,  he  must  leave  his  additions  at  the  expira- 
*'  tion  of  his  term  for  the  benefit  of  his  landlord  "  (r) .    And 


(»)  The  somewhat  preva- 
lent idea  that  an  annexation 
by  nails  is  necessarily  of  a 
more  permanent  nature  than 
that  by  screws  would  seem  to 
be  unfounded. 

(o)  See  the  case  as  reported 
in  4  Moore  (0.  P.),  440,  ante, 
p.  Ill;  and  see  the  remarks 
of  Kindersley,  V.*C.,  in  Gib- 
son V.  Hammersmith  Rail,  Co», 
32  L.  J.,  Ch.  at  p.  341. 

(jp)  Grymes  v.  Botoeren,  6 


Bing.  at  p.  440. 

(<?)  3Esp.  11. 

(r)  If  a  lessee  erects  a  new 
house  where  none  was  before, 
if  he  abate  it,  an  action  of 
waste  lies  against  him.  Lord 
Larcy  v.  Asquith,  Hob.  234. 
And  see  Vin.  Ab.  tit.  Waste, 
(E.  20);  Brock  v.  Beare,  1 
BulBt.50.  And  see  Lord  Hard- 
wicke's  observations  upon  the 
legal  maxim,  that  the  Princi- 
pe  thing   shall  not  be  de- 
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it  is  dear  that  things  may  be  made  so  completely  a  part  of  Ch^p-  n.  i.  4. 
the  land,  as  being  essential  to  its  convenient  use,  that  a 
tenant  cannot  remove  them,  as,  for  instance,  doors  and 
windows,  locks  and  keys,  bolts  and  bars,  staircases  and 
landings  {s). 

Lastly,  it  is  proper  to  notice  one  additional  topic,  which  Injmy  to  iHe 
was  mentioned  by  Lord  Mansfield  as  a  groimd  for  permit-  P™°""^* 
ting  the  removal  of  ornamental  fixtures,  viz.,  that  the  pre- 
mises are  left  in  the  same  state  in  which  the  tenant  finds 
them,  and  that  there  is  no  injury  to  the  landlord  {t).  So 
Kindersley,  V.-O.,  in  the  case  of  CHbaon  v.  Hammersmith 
Rail.  Co.j  in  speaking  of  the  tenant's  right  to  remove 
trade  fixtures,  says :  '*  I  assume  that  if  they  cannot  be  re- 
"  moved  without  material  injury  to  the  freehold,  the  tenant 
*'  has  no  right  to  infiict  that  injury,  or  to  remove  them 
"ataU"(tf). 

Where  a  tenant  claims  to  remove  an  article  imder  the  Whether 
law  of  fixtures,  if  it  appears  that  the  freehold  wiU  unavoid-  JI^j^^^  ^ 
ably  be  damaged  by  the  severance  of  the  property,  though  subject  for 
not  to  any  very  material  extent,  such  damage  may,  it  is       ^ 
thought,  be  more  properly  regarded  as  the  subject  of  com- 
pensation to  the  landlord  by  the  tenant  (a;).    Lideed,  it 


stroyed  by  taking  away  the 
accessory.  Lawton  v.  Lawton, 
3  Atk.  13,  15,  ante,  p.  63. 

(j)  Bishop  V.  Elliott,  24  L. 
J.,  Ex.  at  pp.  40,  231  ;  Climie 
V.  Woody  L.  R,  4  Ex.  at  p.  329. 
It  seems  that  ^e  tenant  would 
be  technically  liable  in  trover 
for  locks,  &o.,  removed  by 
him,  although  he  substituted 
others  of  an  improved  pattern. 
As  to  where  there  is  a  cove- 
nant to  deliver  up  aU  articles, 
&c.,  afi&xed  during  a  term,  see 
per  Parke,  B.,  in  Elliott  y. 
jBishopy  24  L.  J  ,  Ex.  at  p.  35, 


post,  p.  153. 

(t)  Latoton  v.  Salmon^  1  H. 
Bl.  260,  in  notis. 

(«)  32  L.  J.,  Ch.  at  p.  341. 
See  also  Ex  parte  Barclay,  In 
re  Gawan,  5  D.  M.  &  u-.  at 
p.  410,  and  cases  cited  ante, 
p.  69.  The  remarks  of  Kin- 
dersley, V.-C,  in  the  text,  ap- 
ply d  fortiori  to  fixtures  for 
ornament  or  convenience,  as 
to  which  the  tenant's  right  is 
less  extensive  than  in  the  case 
of  trade  fixtures.  See  post, 
p.  126. 

(a?)  Sect.  34  of  the  Agricul- 
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appears  to  have  been  generally  understood  in  practice,  that 
as  well  where  trading  as  where  ornamental  fixtures  are 
taken  down,  the  tenant  is  liable  to  repair  the  injury  the 
premises  may  sustain  by  the  act  of  removal ;  and,  in  like 
manner,  that  where  a  fixture  has  been  put  up  in  substitu- 
tion for  an  article  which  was  attached  to  the  premises  at 
the  time  of  the  demise,  the  tenant,  on  taking  down  his  own 
fixture,  is  boimd  to  restore  the  former  article,  or  to  replace 
it  by  another  erection  of  a  similar  description  (y). 

The  case  of  Foley  v.  Addenbroohe  (s)  furnishes  some  very 
important  rules  upon  these  points.  In  that  case  there  were 
indeed  covenants  expressly  referring  to  fixtures ;  but  the 
observations  of  the  Court  appear  to  apply  equally  to  all 
ordinary  cases  of  removal.  The  lessee  was  bound  to  leave 
all  the  erections,  buildings,  improvements,  &o.,  except,  &c., 
in  good  repair ;  and  it  was  held  that  in  taking  away  cer- 
tain large  fixed  machinery  and  apparatus,  decided  to  be 
removable  under  the  lease,  the  lessee  might  disturb  such 
brickwork  as  was  necessary  to  remove  it,  and  that  he  was 
not  bound  to  restore  it  to  a  perfect  state,  as  if  the  articles 
it  was  intended  to  support  or  cover  were  still  there ;  that 
it  was  sufficient  for  him  to  exercise  his  right  to  remove 
what  the  lease  gave  him  authority  to  take,  and  in  doing 
so,  to  displace  the  brickwork,  and  to  leave  it  in  such  a  state 
as  would  be  most  useful  and  beneficial  to  the  lessors,  or  to 
those  who  might  next  take  the  premises.  At  the  same  time, 
in  the  exercise  of  this  right,  he  was  bound  to  do  as  little 
damage  as  possible;  and  was  liable  for  any  imnecessary 
disturbance  of  the  brickwork,  or  any  wanton  damage  to 


tural  Holdings  Act,  1883  (46 
&  47  Vict.  c.  61),  expressly 
provides  that  in  the  removal 
of  any  fixture  the  tenant  shall 
not  do  any  avoidable  damage 
to  any  building  or  other  part 
of  the  holding,  and  shall  make 
good  all  damage  occasioned 


thereto  by  the  removal.  Ante^ 
p.  89. 

(y)  See  Martyr  v.  Bradley ^ 
9  Bing.  24;  Sunderland  v. 
Newtonj  3  Sim.  450.  See  too, 
posty  pp.  1k>2  et  seq, 

{z)  13  M.  &  W.  174. 
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the  premises ;  or  in  case  he  left  them  in  suoh  a  state  as  not  Chap.  n.  i.  4. 
to  be  conveniently  applicable  for  wTnilftr  purposes  by  the  " 
lessor  or  another  tenant  (a). 

It  is,  however,  necessary  to  caution  the  reader,  that  it  Absence  of 
must  not  be  inferred  that  a  tenant  may  take  away  an  Sidusive* 
article  merely  because  the  premises  will  not  be  impaired  ground  fop 
by  removing  it.    Neither  is  it  in  itself  a  ground  for  the 
removal  of  an  erection,  that  the  premises  are  capable  of 
being  reinstated  in  their  original  condition  (b).     For  it 
must  always  be  remembered,  that  by  the  act  of  annexation 
to  the  freehold,  the  thing  itself  becomes  a  part  of  the 
reversionary  estate  (c).    And  the  law  has  regard  to  the 
reversioner's  interest,  not  only  as  it  existed  at  the  time  of 
.the  demise,  but  also  in  its  improved  state,  and  as  increased 
in  value  by  any  additions  made  by  the  tenant. 

The  several  considerations  pointed  out  in  the  foregoing  General 
pages,  as  affecting  the  right  of  a  tenant  to  remove  fixtures  «  toTi?h°of 
put  up  for  ornament  or  convenience,  will  suggest   the  removing 
caution  to  be  observed  in  the  practical  application  of  the  ornament,  &c. 
indulgence  which  the  law  now  concedes  to  him.     From  a 
review  of  these  considerations  it  is  evident  that  the  tenant's 
right  in  respect  of  this  class  of  fixtures  depends,  in  a  pe« 
culiar  manner,  on  the  facts  of  each  individual  case  {d). 
And  the  important  circumstances  to  be  regarded  in  these 
cases  are,  first,  the  niode  of  annexation  of  an  article,  and  the 


(a)  Compare  46  &  47  Vict. 
c.  61,  s.  34,  ante,  p.  89;  and 
see  ante,  p.  118. 

{6)  In Elwesy,Maw,S'E&st, 
38,  it  was  stated  as  a  fact  in 
the  case,  that  the  premises 
were  left  in  the  same  state  as 
when  the  tenant  entered  upon 
them ;  yet  this  was  not  thought 
a  ground  for  the  removal  of 
the  erections.  So  the  removal 
of  young  trees  is  not  allowed 


(except  in  the  case  of  a  nur- 
seryman), although  the  injury 
occasioned  to  the  premises  by 
digging  them  up  might  be  im- 
mediately repaired.  Ante,  p. 
102. 

{c)  Ante,  p.  31. 

(d)  Per  Dallas,  C.  J.,  in 
Bucklandv.  Butterfield,  2Brod. 
&  Bing.  at  p.  58.  And  see  per 
Tindai,  C.  J.,  in  Grymes  v. 
Bower  en,  6  Bing.  at  p.  439. 
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extent  to  which  it  is  miited  with  the  premises.  Secondlj, 
its  nature  and  construction ;  as  whether  it  has  been  put  up 
for  a  temporat^  purpose,  or  hy  way  of  a  permanent  and 
substantial  improvement  (e).  And,  thirdly,  the  effect  its 
removal  will  have  upon  the  freehold  of  the  reversioner*. 
With  reference,  indeed,  to  this  latter  ciroumstanoe,  it  may 
be  laid  down  as  a  rule  applicable  to  all  cases,  that  if  the 
removal  of  any  article  will  occasion  considerable  prejudice 
to  the  freehold,  as  by  damaging  the  substance  or  fabric  of 
the  house,  &c.,  a  tenant  will  not  be  entitled  to  take  it  away. 
Lastly,  it  should  be  observed,  that  if  there  is  any  custom 
or  prevailing  usage,  such  as  that  of  valuing  to  incoming 
tenants,  &c.,  this  may  be  considered,  in  the  absence  of 
decision,  as  a  safe  and  useful  criterion  in  practice  (/). 
The  privilege  of  the  tenant  in  removing  fixtures  on  the 
grotmd  of  ornament  or  convenience,  must  .be  regarded  as 
one  of  a  more  limited  nature  than  that  in  respect  of  trade 
fixtures  {ff).  It  is  an  indulgence  which,  according  to  the 
remark  of  Dallas,  G.  J.  (A),  is  an  exception  only,  and^ 
though  to  be  fairly  considered,  is  not  to  be  extended  (t). 


(e)  In  Buckland  v.  Butter- 
field f  supra,  it  was  argued  by 
counsel,  that  the  intention  of 
the  party  in  putting  up  an 
erection  ought  to  be  attended 
tO;  and  that  this  might  be  col- 
lected from  the  nature  of  his 
interest  in  the  premises.  And 
see  ante,  p.  71. 

(/)  Afl  to  the  effect  of  cus- 
tom in  question  of  fixtures, 
see  ante,  p.  66. 

(y)   Whitehead   v.  Bennett, 


27  L.  J.,  Ch.  at  p.  275 ;  Gibson 
V.  Hammersmith  Bail,  Co.,  32 
L.  J.,  Ch.  at  p.  341 ;  JSyme  v. 
Harvey,  24  D.  at  pp.  213,  214, 
per  Lord  Deas. 

(h)  Buckland  v.  Butterfield, 
ante,  P*  112. 

(f^  The  reader  will  see  a 
summary  of  the  particular 
articles  which  may  be  removed 
by  a  tenant  on  the  ground  of 
ornament  and  furniture,  in 
Appendix  (B.). 


TIME  OF  REMOVING  FIXTURES.  127 


Section  V. 

Of  the  Time  when  a  Tenant  may  remove  Fh^ureSy  as  affected 
by  tJie  Nature  and  Duration  of  his  Interest  in  the  Premises, 

Having  in  the  preoeding  sections  pointed  out  the  description  Chap.  II.  i.  5. 
of  property  which  a  tenant  is  entitled  to  remove  as  fixtures, 
the  next  object  of  inquiry  is  as  to  the  time  of  the  removal, 
with  reference  to  the  continuance  and  termination  of  the 
tenancy. 

It  has  never  been  implied  in  any  of  the  decisions,  that  Natnreof 
the  property  which  an  ordinary  tenant  is  permitted  to  take  premiaos,  how 
away,  depends  in  any  degree  on  the  nature  of  his  interest  lar  important, 
in  the  premises.  On  the  contrary,  it  appears  that  whether 
the  tenant  is  lessee  for  years,  tenant  from  year  to  year,  or 
tenant  at  will,  and  whether  his  term  is  uncertain  or  other- 
wise, his  right  as  to  the  description  of  articles  he  is 
authorized  to  remove  is  in  every  respect  the  same.  But 
with  regard  to  the  time  within  which  the  tenant  must 
exercise  his  privilege,  a  distinction  may  obviously  exist. 
For  a  tenant  who  is  aware  of  the  period  when  his  interest 
will  expire,  may  be  expected  to  use  a  greater  degree  of 
vigilance  in  removing  his  fixtures,  than  one  who,  from  the 
nature  of  his  estate,  is  uncertain  how  long  he  may  continue 
in  possession  of  the  demised  premises.  The  object,  there- 
fore, of  the  present  section,  is  to  point  out  the  rules  which 
the  law  has  prescribed  to  tenants  with  regard  to  the  time 
of  removing  their  fixtures  {a). 

(a)  It  must  be  understood  the  question  :  as  to  which  see 
that  the  rules  laid  down  in  post,  pp.  145  et  seq.  And  as  to 
this  section  are  applicable  cases  falling  witnin  the  Agri- 
only  where  there  is  no  special  cultural  Holdings  Act,  1883, 
agreement  which  may  affect  see  ante,  p.  93. 
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Part  I.  And,  first,  of  a  termor  who  knows  when  his  interest  in 


Tenant  for  a  the  premises  will  expire.  From  the  earliest  recognition  of 
i3;1^we  *^®  tenant's  right,  it  was  always  considered  that  he  was 
fixtures  with-  bound  to  Tise  his  privilege  in  removing  his  fixtures,  during 
the  continuance  of  his  term.  Thus  in  the  Tear  Book, 
20  Hen.  7,  p.  13,  the  Court,  speaking  of  the  furnaces  set 
up  by  a  lessee  for  years,  say :  "  If  he  permit  them  to  remain 
**  fixed  to  the  soil  after  the  end  of  his  term,  then  they 
"  belong  to  the  lessor."  And  the  dictum  of  Eingsmill,  J., 
in  21  H.  7,  p.  27,  is  to  the  same  effect.  In  like  manner 
in  Pookas  case  (6),  it  was  said  by  Lord  Holt,  that  during 
the  term  the  soap-boiler  might  well  remove  the  vats ;  but, 
after  the  term,  they  became  a  gift  in  law  to  him  in  re- 
version, and  are  not  removable. 


The  rule  is  laid  dovm  in  the  same  terms  in  the  more 
modem  decisions.  Thus,  in  the  case  of  Lyde  v.  Euasell  (c), 
it  was  expressly  recognized  and  approved  by  Lord  Ten-^ 
terden,  C.  J.  His  Lordship  adds,  "  According  to  these 
"  authorities,  then,  the  property  in  fixtures  which  would  be 
"  in  the  tenant  if  he  removed  them  during  the  term,  vests 
"  in  the  landlord  on  the  determination  of  the  term"  {d). 
Many  other  cases  might  be  cited  in  confirmation  of  this 
doctrine  (^),  but  it  will  be  sufficient  to  refer  to  the  following 


{b)  1  Salk.  at  p.  368.  And 
see  JSx  parte  Quincy,  1  Atk. 
477  ;  Lord  Dudley  v.  Lord 
Warde,  Amb.  113;  Br.  Ab. 
tit.  Chattels,  pi.  7 ;  Com.  Dig. 
tit.  Wast  (D.  2) ;  Went.  Off. 
Executors  (14th  ed.),pp.  150, 
151. 

(c)  1  B.  &  Ad.  394. 

{d)  In  the  notes  to  Elwes  v. 
Maw,  2  Sm.  L.  C.  (8th  ed.), 
p.  205,  it  is  said,  "  This  case, 
*'  with  which,  although  the 
"  judgment  is  not  long,  Lord 
"  Tenter  den  is  said  to  have 
"  taken  great  pains,  goes  a 


*'  step  further  than  any  prior 
"  decision,  for  it  shows  that 
"  on  the  tenant's  quitting  the 
*'  land  the  property  of  fixtures 
"  vests  so  completely  in  the 
"  landlord,  that  even  though 
"  they  are  subsequently  se- 
"  vered  and  made  chattels,  the 
'*  tenant's  right  to  them  does 
*'  not  revive."  The  American 
case  of  Stokoe  v.  Upton,  29 
Am.  Hep.  560,  is  a  decision 
to  the  like  effect. 

{e)  E,g,,  Lee  v.  Risdon,  7 
Taunt,  at  p.  191 ;  Colegrave 
V.  Dias  Santo8,  2  B.  &  C.  at 
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passage  from  the  judgment  of  Lord  Hatherley  in  Meux  v.  ^*?-  ^l-  ■•  ^• 

Jacoh  (/) : — "  The  law  has  held  that  trade  fixtures  may  be, 

"  at  any  time  during  the  limited  interest  which  the  owner 

"  of  the  lease  may  have^  removed  by  him,  yet,  if  he  do 

"  not  remove  them  during  the  lease  (as  in  the  old  case  that 

"  was  cited,  before  Holt  [Poofe'«  case^  1  Salk.  368]),  he  is 

"  held  to  have  allowed  them  to  pass  to  the  owner  of  the 

"  reversion,  because,  and  only  because,  they  are  attached  to 

"  his  reversion ;  and  if  they  are  not  removed,  as  the  law 

"  would  have  enabled  the  person  to  remove  them  during 

''  the  lease,  they  must  be  considered  to  have  returned  at 

"  once  and  finally  to  the  owner  of  the  reversion." 

The  authorities,  therefore,  all  agree  as  to  the  period  of  Ground  of 
time  within  which  a  tenant  must  remove  his  fixtures.  And 
it  is  sufficiently  obvious  that  the  principle  on  which  this 
rule  is  founded  applies  alike  to  all  descriptions  of  fixtures, 
whether  for  trade  or  otherwise.  Accordingly,  in  general, 
if  a  tenant  remove  fixtures  after  the  expiration  of  his  term, 
he  will  commit  a  trespass  {g).  There  has  been  some  con- 
fusion, however,  amongst  the  authorities  as  to  the  grounds 
upon  which  this  rule  is  based.  In  some  cases,  as  in  that 
before  Lord  Holt  (//),  it  has  been  explained  upon  the 
ground  of  a  presumption  of  gift  by  the  tenant  to  the 
reversioner,  the  omission  to  sever  the  fixtures  within  the 
time  limited  by  the  law  being  considered  tantamount  to 
an  express  gift.  But  we  have  seen  {i)  that  the  tenant  by 
the  very  act  of  annexing  a  chattel  to  the  freehold,  makes 
it  a  part  of  the  reversioner's  property  and  retains  only  a 


p.  79 ;  Ehces  v.  MaWy  3  East, 
at  p.  52;  Hcdlen  v.  Rundefy 
1  Cr.,  M.  &  E.  at  p.  275 ;  Gib- 
son V.  Hammersmith  Bail.  Co,, 
32  L.  J.,  Ch.  at  p.  341  ;  Puffh 
V.  Artofif  L.  B.,  8  Eq.  at 
p.  629 ;  Climie  v.  Wood,  L. 
E.,  4  Ex.  at  p.  329  ;  Bain  v. 
Brand,  1  App.  Cas.  at  p.  772. 

F. 


(/)  L.  E.,  7  H.  L.  at 
p.  490. 

{p)  See  Ex  parte  Quincy, 
and  Lord  Dudley  v.  Lord 
Warde,  supra,  note  {b), 

(A)  Poolers  case,  supra.  And 
see  Ex  parte  Brook,  In  re 
Boherts,  10  Ch.  D.  at  p.  109, 

(t)  Ante,  pp.  28,  31. 
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^"^  !• qualified  right  in  it — viz.,  that  of  reducing  it  again  to 

a  chattel  state  within  a  certain  time.  In  other  words,  the 
tenant  retains  onlj  a  power  coupled  with  an  interest.  ■  It 
follows,  therefore,  that  if  the  tenant  does  not  exercise  this 
right,  the  article  annexed  necessarily  passes  to  the  reyer- 
sioner  as  forming  a  part  of  his  reversion  {j ).  If  the  land- 
lord's rights  depended  upon  a  presumption  of  gift,  the 
same  presumption  ought  to  apply  to  chattels  left  by  the 
tenant  upon  the  demised  premises,  but  this  is  not  so  {k). 

Tenant  re-  It  is  clear  from  the  above  decisions,  that  fixtures  un- 

session  iS?er    Severed  by  the  tenant  during  his  term  pass  to  the  landlord 
expiration  of    ^hen  he  takes  possession  of  the  demised  premises  on  its 

term.  •■■  * 

expiration.  A  question  arises,  however,  as  to  the  right  of 
a  tenant  who  retains  possession  of  the  premises  after  his 
term  has  expired.  Has  he  in  such  a  case  the  right  to 
sever  fixtures  as  long  as  he  keeps  actual  possession  of  the 
demised  premises  P 

Penton  ▼.  T!\m  point  has  been  the  subject  of  discussion  in  several 

cases.  The  earliest  of  these  is  the  case  of  Penton  v. 
Rohart  (/),  which  was  an  action  of  trespass  for  breakiug 
and  entering  a  certain  yard  and  buildings ;  and  breaking 
down  the  buildings,  and  the  materials  of  a  fence ;  and 
taking  away  certain  timbers,  bricks  and  lead.  As  to  the 
breaking  the  yard,  the  defendant  suffered  judgment  by 
default,  and  pleaded  the  general  issue  to  the  rest  of  the 
trespass.  At  the  trial  before  Lord  Kenyon,  C.  J.,  it  ap- 
peared (m)  that  the  defendant  was  in  possession  as  an 
undertenant,  and  had  erected  upon  the  premises  a  building 

(y)  Heap  y.  Barton,  12  0.  (A;)  GibsonY.  Hammer smitJi 

B.  at  p.  278,  per  Jervis,  C.  J. ;  Rail,    Co.,    supra;    and    see 

Gibson  v.  Hammersmith  Rail,  post,  p.  142. 

Co,,  32  L.  J.,  Ch.  at  pp.  342,  (/)  2  East,  88. 

343;  Meux  Y,Jacobs,-peT  Jjord  (w)  Soe4Esp.  33.  See  also 

Hatherley,    supra  ;    Bain  v.  the  remarks  on  this  ease,  ante. 

Brand,  lApp.  Cas.  at  p.  767,  p.  60. 

per  Lord  Calms,  C. 
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oonsistmg  of  a  superstructure  of  wood  upon  a  briok  f  ounda-  Chap,  n.  ■.  5. 
tion,  in  which  he  carried  on  his  trade.  The  original  term 
expired  at  Michaelmas,  1800,  in  consequence  of  a  notice  to 
quit  from  plaintiff,  who  was  the  superior  landlord.  It 
was  admitted  that  the  plaintiff  had  recovered  judgment  in 
ejectment  against  the  defendant  for  these  very  premises, 
though  the  fact  was  not  proved  at  the  trial.  But  the 
defendant  remained  in  possession  for  some  time  after- 
wards, and  was,  in  fact,  in  possession  at  the  time  when  he 
pulled  down  the  wooden  superstructure,  and  carried  away 
the  materials,  which  was  the  subject  of  the  action. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the 
question,  whether  the  defendant  was  warranted  in  pulling 
down  the  building,  and  taking  away  the  materials  after 
the  expiration  of  the  term.  A  rule  nisi  having  been 
obtained  for  entering  a  verdict  for  the  defendant,  as  to  all 
but  the  trespasses  confessed  of  breaking  and  entering  the 
yard ;  it  was  argued  that  the  defendant  had  no  right  to 
remove  the  building  after  the  term  was  expired,  for  that 
he  was  a  trespasser  by  the  act  of  coming  or  continuing 
upon  the  premises,  and  that  the  law  could  never  give 
a  man  a  right,  and  yet  make  him  a  trespasser  in  the  only 
act  by  which  he  could  exercise  it.  Lord  Kenyon,  0.  J.,  Judgment  of 
said:— "Here  the  defendant  did  no  more  than  he  had  a  q  j^  ^^°' 
"  right  to  do ;  he  was,  in  fact,  still  in  possession  of  the 
"  premises  at  the  time  the  things  were  taken  away,  and 
"  therefore  there  is  no  pretence  to  say,  that  he  had  aban- 
"  doned  his  right  to  them."  And  Lawrence,  J.,  said : —  Judgment  of 
"  It  is  admitted  now  that  the  defendant  had  a  right  to  ^^"^^^^  •^• 
'^  take  these  things  away  during  the  term :  and  all  that 
"  he  admits  upon  this  record  against  himself,  by  suffering 
"  judgment  to  go  by  default  as  to  the  breaking  and  enter- 
"  ing,  is,  that  he  was  a  trespasser  in  coming  upon  the  land, 
"  but  not  a  trespasser  de  bonis  asportaiis ;  as  to  so  much, 
"  therefore,  he  is  entitled  to  judgment."  A  verdict  was, 
therefore,  entered  for  the  plaintiff  as  to  the  trespass  in 
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breaking  and  entering ;  and  for  the  defendant  as  to  the 
rest  of  the  trespass. 

It  is  important  to  observe  that  the  decision  in  question  de- 
pends essentially  upon  two  points ;  the  fact  of  the  continued 
possession,  and  the  state  of  the  record.  It  will  be  seen 
that  the  Court  considered  that  the  reason  why,  in  common 
cases,  a  tenant  could  not  insist  upon  his  privilege  if  he  had 
neglected  to  use  it  during  the  term,  was  that  the  law  pre- 
sumed  that  he  meant  to  leave  the  unsevered  property  for 
the  benefit  of  his  landlord  (w).  But,  in  Penton  v.  Rohart^ 
the  tenant  had  never  quitted  possession ;  and,  consequently, 
as  he  showed  no  intention  of  abandoning  his  right  to  the 
property,  the  Court  thought  that  the  presumption  of  a  gift 
to  the  landlord  did  not  arise.  The  tenant,  however,  did 
not  contend  that  he  had  a  right  of  remaining  or  coming 
upon  the  premises  for  the  purpose  of  removing  the  build- 
ing ;  he  disclaimed  that  altogether,  and  suffering  judgment 
by  default,  he  admitted  that  he  was  a  trespasser  on  the 
land.  All  that  he  insisted  upon  was,  that  he  had  still  a 
right  to  reduce  the  materials  of  the  varnish-house  again  to 
a  chattel  state,  and  to  retain  them  when  severed ;  and  that 
he  could  not,  therefore,  be  a  trespasser  de  bonis  asportatis  (o). 

It  may  be  observed,  that  for  the  reasons  given  in  a  former 
chapter  {p)y  the  case  might  perhaps  admit  of  another  ex- 
planation. For  the  erection  might  be  deemed  (like  the 
bam  resting  upon  blocks  or  pattens  {q))  not  a  fixture,  but 


(w)  But  see  as  to  this  pre- 
sumption, antCf  p.  129. 

(o)  SeeHammond'sTreatise 
on  Nisi  Prius,  p.  147 ;  and 
his  addition  of  Comyn's  Di- 
gest, tit.  Wast  (D.  2).  Ac- 
cording to  the  report  of  the 
case  of  Penton  v.  Bohart  at 
Nisi  Prius,  4  Esp.  33,  the  in- 
clination of  Lord  Kenyon's 
mind  certainly  seemed  to  be, 


that  a  tenant  had  a  right  to 
come  upon  the  premises  after 
the  term  was  expired,  for  the 
purpose  of  taking  away  a  fix- 
ture which  he  might  have  re- 
moved during  the  term. 

{p)  Ante,  p.  60;  and  see 
Deehle  v.  M'Mullefi,  8  Ir.  0. 
L.  E.  at  p.  362. 

{q)  Wanshrough  v.  Maton, 
4  A.  &  E.  884  ;  post,  p.  142. 
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a  mere  chattel.  In  this  point  of  view,  the  simple  question  Chap.  ii.  a.  ff. 
for  determination  would  have  heen,  whether  the  personal 
chattel  in  dispute  was  the  defendant's  or  not;  and  the 
result  of  the  whole  case  would,  upon  the  pleadings,  have 
been  the  same  as  it  now  stands  (r) .  On  the  whole,  how- 
ever, the  former  explanation  of  the  case  appears  to  be  the 
true  one. 


But  whatever  may  be  the  grounds  upon  which  the  Court  Mere  fact  of 
proceeded  in  Penton  v.  RobarL  and  even  admittina:  it  to  be  *®'**^*  retain- 

■■•         ,  ,  ,  °  ing"  possession 

a  valid  authority  upon  the  particular  facts  of  the  case,  it  is  does  not  en- 
dear that  it  cannot  be  accepted  as  a  binding  decision  that  removefix- 
the  mere  fact  that  the  tenant  has  retcuned  actual  possession  ^f^^^- 
of  the  demised  premises  after  the  expiration  of  his  interest, 
has  the  effect  of  extending  the  period  during  which  he 
may  sever  fixtures.      A  tenant  who  remains  in  possession 
after  the  determination  of  his  tenancy  by  the  service  and 
expiration  of  a  regular  notice  to  quit,  without  any  bond 
fide  right  so  to  do,  cannot  by  such  tortious  overholding 


(r)  If  a  man  whose  term  in 
a  nouse  is  expired  go  into  it 
when  the  door  is  open,  to 
take  away  goods  left  by  him 
there,  trespass  quare  clausum 
/regit  lies ;  for  it  was  his  own 
f  oUy  to  leave  the  goods  there, 
Yr.  Bks.  13  H.  7,  p.  9 ;  22  Ed. 
4,  p.  27.  And  see  Br.  Ab.  tit. 
Trespass,  pi.  430.  See,  also, 
the  same  principle  as  to  a 
bam,  &c.  fixed  to  the  freehold, 
and  as  to  chattels,  Anthony 
V.  Ilatiey,  8  Bing.  186.  As 
to  the  tenant's  right  of  action 
to  recover  chattels  left  upon  the 
demised  premises,  see  post, 
pp.  142,  372.  It  has  been 
held  that  a  custom  for  a  lessee 
for  years  to  remove  his  uten- 
sils within  a  certain  period 
after  his  term  expires  is  bad 
in  law,  White  v.  Sayer,  Pal- 


mer, 211 ;  compare  Cornish  v. 
Stuhhs,  L.  R.,  5  C.  P.  334. 
There  are,  however,  cases 
where  a  person  is  entitled  to 
enter  the  soil  of  another  to 
take  his  own  goods,  in  pe- 
culiar circumstances,  or  of  ne- 
cessity. Thus,  if  a  fruit  tree 
grow  in  a  hedge,  and  the  fruit 
drops  on  to  the  groimd  of 
another,  the  owner  may  go 
upon  the  land  and  fetch  it. 
Yin.  Ab.  tit.  Trespass  (L.  a)  6. 
So  if  a  tree  is  blown  down,  or 
through  decay  falls  into  a 
neighbour's  land,  the  owner 
may  lawfully  enter  and  take 
it.  Millen  v.  Hawery,  Latch, 
13  ;  and  see  ante,  p.  35.  See 
other  instances  referred  to  and 
explained  by  the  Court  in 
Anthony  v.  Haney,  supra. 
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acquire  a  right  as  against  his  landlord  to  remove  fixtures 
wUchy  on  the  determination  of  the  tenancy,  passed  to  the 
landlord  as  part  of  his  reversion  {s). 

There  is,  however,  one  qualification  upon  the  general 
rule  that  a  tenant  can  only  sever  fixtures  during  the  con- 
tinuance of  his  term,  which  is  justified  by  later  authorities. 
This  qualification  was  thus  expressed  by  Alderson,  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  in 
Weeton  v.  Woodcock  (t).  "  The  rule  to  be  collected  from 
*'  the  cases  decided  on  this  subject  seems  to  be  this,  that 
"  the  tenant's  right  to  remove  fixtures  continues  during 
'^  his  original  term,  and  during  such  further  period  of 
"  possession  by  him,  as  he  holds  the  premises  under  a  right 
"  still  to  consider  himself  as  tenant  J'  Or,  in  the  words  of 
Parke,  B.,  in  Mackintosh  v.  Trotter  (w),  "  the  tenant  has 
**  the  right  to  remove  fixtures  of  this  nature  during  his 
"  term,  or,  during  what  may,  for  this  purpose,  be  con- 
"  sidered  as  an  excrescence  on  the  term." 


Qucere,  as  to  It  is  somewhat  difficult  to  see  what  cases  can  be  said 
wiSn  the  ^  *^  ^^  precisely  within  this  qualification  upon  the  general 
qualification,  rule,  or  what  constitutes  such  an  "  excrescence"  upon  the 
original  term ;  and  this  difficulty  is  increased  by  the  fact 
that  in  no  reported  case  has  a  tenant  actually  succeeded 
in  establishing  such  extended  right,  although  the  authority 
of  £he  above  proposition  has  never  been  impeached.  It 
seems  clear  that  the  learned  judges  were  not  contemplating 
cases  in  which  the  tenant  retains  possession  of  the  demised 


(s)  Deehle  v.  M'Mullen,  8 
Ir.  C.  L.  E.  355,  365,  per 
Monahan,  C.  J. 

(0  7M.  &W.  14,  19.  And 
see  Minshall  v.  Lloydy  2  M. 
&  W.  450 ;  Mackintosh  v. 
Trotter,  3  M.  &  W.  184; 
Leader  v.  Homewood,  27  L. 
J.,    0.   P.    316;  London   and 


Westminster  Loan,  ^c.  Co,  v. 
Drake,  28  L.  J.,  C.  P.  297, 
299 ;  Climie  v.  Wood,  L.  E., 
4  Ex.  at  p.  329 ;  Ex  parte 
Stephens,  Re  Lavies,  7  Ch.  D. 
127,  130;  £x  parte  Brook, 
In  re  Roberts,  infra, 

(fi)  3M.  &  W.  184,  186. 
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premises  under  a  new  tenancy  (r).  In  a  recent  case  (ir)  Chap,  n.  ■.  5. 
the  late  Lord  Justice  Thesiger^  in  delivering  the  judgment 
of  the  Court  of  Appeal,  after  remarking  that  it  was  diiE- 
cult  to  define  precisely  the  meaning  of  the  above  proposi- 
tions in  Weetoii  v.  Woodcock  and  Mackintosh  v.  Trotter^  Ex  parte 
said — "  It  may  be  that  in  cases  where  a  tenant  holds  over  ^^rU, 
"  after  the  expiration  of  a  term  certain  under  a  reason- 
"  able  supposition  of  consent  on  the  part  of  his  landlord, 
**  or  in  the  case  where  an  interest  of  uncertain  duration 
<'  comes  suddenly  to  an  end,  and  the  tenant  keeps  pos- 
^'  session  for  such  reasonable  time  only  as  would  enable 
^'  him  to  sever  his  fixtures,  and  to  remove  them  with  his 
^'  goods  and  chattels  off  the  demised  premises,  or  even  in 
^'  cases  where  the  landlord  exercises  a  right  of  forfeiture  (:r), 
''  and  the  tenant  remains  on  the  premises  for  such  reason- 
^'  able  time  as  last,  referred  to,  the  law  would  presume  a 
"  right  to  remove  tenant*s  fixtures  after  the  expiration  or 
"  determination  of  the  tenancy"  (y). 


Possibly,  the  principle  laid  down  in  Weeton  v.  Woodcock  Tenants  at 
would  also  meet  the  case  of  a  tenant  who  has  agreed  to  ^  ®™^ce- 
accept  the  despatch  through  the  post  of  a  notice  to  quit 
as  a  sufiicient  service  by  his  landlord,  where,  as  a  fact, 
such  notice  never  having  been  delivered,  the  tenant  con- 
tinues in  possession  of  the  demised  premises  under  the  sup- 
position that  his  tenancy  is  undetermined.  In  such  a  case 
he  would  certainly  seem  to  be  holding  the  premises  under  a 
moral,  though  not,  of  course,  a  legal  right  still  to  consider 


(t?)  As  to  this,  see  post^ 
p.  156. 

(w)  Ex  parte  Brooke  In  re 
Roberts,  10  Ch.  D.  101,  109. 

{x)  But  as  to  this  see  postf 
p.  137. 

(y)  In  the  course  of  the 
argument  in  this  case,  James, 
L.  J.,  said: — "The  word 
**  ^excrescence'  ex  vi  termini 
''means  something  growing 


"  out  of  the  original  tenn, 
**  such  as  a  tenancy  at  will 
"  after  its  expiration."  It  is 
thought,  however,  that  this 
dictum  cannot  be  reHed  upon. 
It  certainly  doo.s  not  seem  con- 
sistent with  the  above  remarks 
in  the  judgment,  which  seem 
carefully  framed  to  exclude 
the  case  of  a  new  tenancy. 
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^^^  ^-  liimself  as  tenant.  It  should  be  mentioned,  howeyer,  that 
Leader  y.  in  Leader  V.  Someicood  {z)y  the  Court  doubted  whether 
o/Micoo  .  ^j^^  above  qualification  would  justify  a  tenant  at  sufferanoe 
in  severing  fixtures  during  the  time  he  continues  in  pos- 
session. It  is  submitted  that  such  tenant  would  not  be 
permitted  to  do  so  in  the  absence  of  a  reasonable  and 
bond  fide  supposition  on  his  part  of  a  right  still  to  continue 
as  tenant.  In  the  last-mentioned  case,  the  plaintiff's 
term  expired  by  efiluxion  of  time  at  Michaelmas,  1847. 
He,  however,  refused  to  give  up  possession  of  the  premises, 
and  upon  the  12th  of  October  the  landlord  served  him 
with  a  notice  demanding  possession.  The  plaintiff  quitted 
the  premises  upon  the  following  day,  leaving  behind  him 
(inter  alia)  certain  tenant's  fixtures  which  he  had  not 
severed.  On  the  14th  October  he  returned  to  the  house, 
but  the  landlord  had  in  the  meanwhile  granted  a  new  lease 
to  the  defendant,  who  was  in  possession  of  the  premises, 
and  refused  to  admit  the  plaintiff.  In  an  action  for  the 
conversion  and  detention  of  the  fixtures,  the  jury  found 
that  the  plaintiff  had  not  abandoned  them  to  the  landlord, 
and,  under  the  direction  of  Byles,  J.,  before  whom  the 
case  was  tried,  a  verdict  was  entered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
or  verdict  for  him.  The  Court  made  absolute  a  rule  to 
this  effect,  upon  the  ground  that  at  the  time  when  the 
plaintiff  was  prevented  from  severing  the  fixtures  he  had 
ceased  to  be  a  tenant  of  any  kind,  or  to  hold  the  premises 
under  any  right  to  consider  himself  as  such. 

No  right  In  Deehle  v.   M'Mulkn{a)y  which  was  an  action  to 

BionTortiaua!'  recover  damages  for  the  severance  and  removal  of  trade 
fixtures  in  a  mill,  the  facts  were  shortly  as  follows : — The 
mill  was  demised  to  a  tenant  for  three  lives,  renewable  for 
ever.  All  the  cesiuis  que  vies  having  died,  and  there 
having  been  no  renewal,  the  jplaintiff,  the  reversioner, 

(z)  27  L.  J.,  C.  T.  316.  {a)  8  Ir.  C.  L.  B-  355. 
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obtained  a  deoree  of  ejectment  against  the  persons  in  Chap,  n.  i.  5. 

whom  the  estate  and  interest  of  the  original  lessee  had 

vested,  with  a  stay  of  execution  for  one  month.    Before 

the  expiration  of  that  time,  the  tenants  filed  a  petition  for 

renewal  (i),  and  obtained  an  interim  injunction  against 

execution  of  the  deoree  of  ejectment.     On  the  26th  June, 

1856,  this  inj'unction  was  dissolved,  and  the  petition  was 

dismissed.    On  the  28th  of  June  the  defendant,  who  was 

tenant  to  an  underlessee,  received  notice  of  the  plaintiff's 

intention  to  take  possession  of  the  premises.    Possession 

was  accordingly  taken  by  the  plaintiff  upon  the  Ist  of 

July ;  but  in  the  interval  between  that  day  and  the  28th 

of  June,  the  defendant  removed  the  fixtures  in  question 

from  the  premises.    The  majority  of  the  Court  of  Common 

Pleas  in  Ireland  gave  judgment  for  the  plaintiff,  upon  the 

ground  that  the  defendant  was  not  entitled  to  sever  and 

remove  the  fixtures  in  question  after  the  expiration  of  the 

term,  and  at  a  time  when,  although  he  was  de  facto  in 

possession,  such  possession  was  tortious  (c). 

The  rule  that  a  tenant  is  bound  to  use  his  privilege  of  General  mle 
removing  his  fixtures  during  the  continuance  of  his  term  ^tSough 
applies  equally  to  cases  where  the  tenant  by  any  act  of  ^^^^^^^^ 
his  own  puts  an  end  to  the  term,  as  where  it  expires  by 
efiiuxion  of  time.     Thus,  the  rule  applies  in  the  case  of 
forfeiture  by  a  tenant  (d).     Of  this  the  case  of  Minsliall  v. 


(b)  The  defendant  was  not 
a  party  to  this  petition. 

(c)  Ball,  J.,  concurred  in 
the  judgment ;  but  upon  the 
ground  that  the  stay  of  execu- 
tion must  be  taken  to  have 
been  made  by  consent,  and 
that  therefore  the  defendant 
was  party  to  an  arrangement 
whereby  he  was  bound  to  leave 
the  premises  in  the  same  con- 
dition as  at  the  time  of  the  de- 
cree in  ejectment.  As  to  this, 
Bee  posty  p.  155. 


(d)  So  also  in  the  case  of  a 
breach  of  condition.  As  to 
the  difference  between  deter- 
mination of  a  term  by  breach 
of  a  condition,  and  by  re- 
entry for  a  forfeiture,  see 
Liddy  v.  Kennedy ^  L.  R.,  5  H. 
L.  at  p.  154,  per  Lord  West- 
bury.  The  landlord's  right 
of  forfeitm'e  has  been  con- 
siderably curtailed  by  the  Con- 
veyancing and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Vict. 
c.  41),  s.  14. 
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Lhyd  {e)  affords  an  instance.  There  a  tenant  took  a  lease 
of  a  colliery,  and  during  the  term  erected  steam  engines 
thereon.  Afterwards,  in  1827,  he  assigned  the  premises  to 
trustees,  in  trust  to  secure  the  payment  of  an  annuity,  and 
to  permit  him  to  enjoy  them  until  default,  &o.  In  June, 
1829,  the  landlord  took  possession  of  the  colliery  and 
fixtures  under  a  clause  of  re-entry  for  forfeiture ;  and  in 
November  of  the  same  year,  the  engines  were  seized  under 
a  fi.  fa.  at  the  suit  of  an  execution  creditor  of  the  tenant. 
The  trustees  brought  an  action  against  the  sheriff  to 
recover  the  engines.  It  was  held,  in  accordance  with  the 
authorities  above  mentioned,  that  the  right  of  the  tenant 
to  remove  these  fixtures  ceased  in  Jime,  1829 ;  and  that 
as  they  had  been  left  affixed  to  the  freehold  after  the 
expiration  of  the  term,  the  trustees,  who  had  only  the 
same  right  of  removal  as  the  tenant  under  whom  they 
claimed,  could  not  themselves  remove  them  after  that 
period  (/). 

The  case  of  Weeton  v.  Woodcock  (^),  also  in  the  Court  of 
Exchequer,  is  to  the  same  effect.  There  a  tenant  took  a 
lease  of  a  cotton  factory,  there  being  a  proviso  that  the 
lease  should  be  forfeited  by  the  bankruptcy  of  the  lessee. 
During  the  term,  the  lessee  erected  a  steam-engine  boiler 
on  the  premises,  and  subsequently  became  bankrupt;  his 
assignees  entered  and  took  possession,  after  which  the 
lessor  entered  in  order  to  enforce  the  forfeiture :  three 
weeks  after  such  entry  the  assignees,  who  still  continued 
in  possession,  removed  and  sold  the  boiler.  The  lessor 
thereupon  sued  the  assignees  in  trover  for  this  fixture,  and 
at  the  trial  the  jury  found  that  it  had  not  been  disannexed 


{e)  2  M.  &W.  450.  See 
also  in  Storer  v.  Hunter ^  3  B. 
&  C.  368. 

{f)  It  should  bo  noticed 
that  in  this  case  the  plaintiffs 
were  not  in  possession  at  the 
time  of  action  brpught ;  also, 


that  the  right  of  the  execution 
creditor  as  against  the  lessor 
was  not  in  question. 

(y)  7  M.  &  W.  14.  See 
per  Parke,  B.,  in  Mackintosh 
V.  Trotter,  3  M.  &  W.  184. 
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within  a  reasonable  time.  It  was  held,  in  conformity  with  Chap.ll.  s.  5. 
the  general  rule  and  on  the  authority  of  the  last-mentioned 
case,  that  the  right  of  the  tenant  to  remove  the  fixtures 
ceased  after  the  entry  for  the  forfeiture :  so  that  the  assig- 
nees were  then  no  longer  in  a  condition  to  consider  them- 
selves as  tenants.  The  Court  also  said  that  even  if  the 
assignees  had  the  right,  in  a  case  where  the  entry  deter- 
mining the  tenancy  is  the  act  of  a  third  person,  to  consider 
themselves  entitled  to  a  reasonable  time  for  removing  the 
fixture,  the  jury  had  found  that  they  had  not  availed 
themselves  of  that  privilege. 

■ 

In  a  later  case  of  Pugh  v.  Arton  (A),  Malins,  V.-C,  de-  Pttghy.ArUm, 
cided  that  a  grantee  under  a  deed  conveying  all  the  estate 
and  effects  of  a  tenant  for  the  benefit  of  his  creditors,  was 
not  entitled  to  sever  and  remove  fixtures  after  the  landlord 
had  entered  for  forfeiture,  even  within  a  reasonable  time 
of  such  entry.  His  Honour  said  that  the  only  instance  in 
such  cases  in  which  the  general  rule  had  been  relaxed,  was 
where  there  was  an  express  contract  between  the  parties 
that  the  tenant  should  have  the  right  to  remove  fixtures  (i). 

It  is  plain  from  the  two  last-mentioned  eases  that,  so  far 
as  the  tenant  himself  is  concerned,  he  has  no  right,  although 
he  remains  in  possession,  to  sever  fixtures  after  the  entry 
of  the  landlord  for  forfeiture.  For,  although  the  Court  of 
Appeal  in  Ex  parte  Brook,  In  re  Roberts  (J)  threw  out  a 
suggestion  that  possibly  there  might  be  a  relaxation  of  the 
general  rule  in  such  cases,  Pugh  v.  Arton  does  not  appear 
to  have  been  cited  before  them,  and  the  suggestion  formed 
no  part  of  the  decieion  which  was  as  to  the  effect  of  a  dis- 
claimer of  a  lease  under  the  Bankruptcy  Act,  1869  {k). 

(A)  L.  E.,   8  Eq.  626.     In  (J)  10  Ch.  D.  at  p.  109; 

this  case  the  defendant  had  ante,  p.  135. 

forcibly  ejected  a  man  put  into  (A)  As    to    this,   see  post, 

possession  by  the  lan(flord.  p.  314. 

(»*)  Bee  pasty  p.  162. 
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^^rtl.  The  cases  of  Minahall  y.  Lhydy  Weeton  v.  Woodcock  (/) 


Trustees  in  and  Pugh  Y.  Artmi  also  estabUsh  that  the  rights  of  assignees 
no  better^^  ^  ^'  trustees  in  bankruptcy  are,  in  this  respect,  no  greater 
position  than   than  those  of  the  tenant  whose  right  they  claim  to  exercise. 

tenant. 

Position  of  In  the  present  state  of  the  authorities,  it  is  doubtful 

^erefor*^^*  what  is  the  position  of  an  under-tenant  in  this  respect  on 

feitureby        the  occurrence  of  a  forfeiture  by  the  act  of  the  mesne 

^"^  ■  tenant.     The  point  does  not  seem  as  yet  to  have  presented 

itself  for  decision ;  but  it  is  submitted  that  as  the  forfeiture 

is  in  respect  of  the  act  or  default  of  a  third  person,  the 

under-tenant  in  such  circumstances  ought  to  be  accorded 

the  same  privilege  as  is  given  in  the  case  of  tenancies  of 

an  uncertain  duration  (m). 

Effect  of  If  a  tenant  simply  surrenders  his  term  to  his  landlord, 

up^right  to  ^®  ^^  ^^  right  subsequently  to  sever  fixtures,  for  at  the 
remove.  ^late  of  the  Surrender  they  form  part  of  the  freehold,  and 

the  law  has  no  right  to  limit  the  effect  of  the  surrender  by 
excluding  from  it  that  which  legally  passes  by  it  (w).  But 
a  tenant  cannot  defeat  his  own  grant  by  a  subsequent 
voluntary  act  of  surrender;  for  in  regard  "to  strangers 
**  who  were  not  parties  or  privies  thereto  (lest  by  a  volun- 
"  tary  surrender  they  may  receive  prejudice  touching  any 
"  right  or  interest  they  had  before  the  surrender)  the 
"  estate  surrendered  hath  in  consideration  of  law  a  con- 
"  tinuance"  (o).     Thus,  it  has  been  held  that  where  a 


(/)  The  fact  that  in  this 
case  the  assignees  had  not 
severed  the  fixture  within  a 
reasonable  time  was  only  g^ven 
as  an  additional  reason  for 
the  judgment.  See  antCy 
p.  139. 

(m)  As  to  this,  see  post^ 
p.  143.  And  see  Bulwer  v. 
Bulwer,  2  B.&  Aid.  470,  adjin. 
That  an  imder-lessee  loses 
his  estate  on  forfeiture  of  the 
lease,   see  G.   W.  R.   Co.  v. 


Smith,  2  Ch.  D.  235 ;  S.  C, 
in  H.  L.,  3  App.  Cas.  165. 
See  now  the  Conveyancing 
and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  14, 
sub-s.  3. 

(?«)  Ex  parte  Brooky  In  re 
RohertSy  10  Ch.  D.  at  p.  110. 

(o)  Co.  Lit.  338  b.  As  to 
the  effect  of  disclaimer  by  a 
trustee  in  Bankruptcy,  see 
post,  p.  316. 
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tenant  mortgages  fixtures  to  A.,  and  subsequently  surren-  Chap.  ll.  s.  5, 
ders  his  lease  to  his  landlord,  he  cannot  thereby  deprive 
the  mortgagee  of  his  right  to  enter  and  sever  the  fixtures 
within  a  reasonable  time,  and  the  latter  may  therefore 
maintain  an  action  against  an  incoming  tenant  who  has 
prevented  him  from  exercising  that  right  (p).  So,  too,  the 
determination  of  a  term  by  surrender  does  not  prevent  a 
previous  purchaser  of  fixtures  from  removing  them  within 
^  reasonable  time  after  notice  of  the  surrender  {q). 


With  reference  to  the  subject  under  discussion  in  this  Daliveiy  of 
section  it  might  possibly  be  argued  that  the  tenant's  right  ^iSI^t*^ 


pre- 


would  be  preserved  if,  by  some  formal  act  or  declaration,  j^dice,  &o. 
he  expressly  signified  his  intention  not  to  abandon  the 
fixtures  at  the  end  of  his  term.  For  example,  if  he  were 
to  accompany  the  delivery  of  possession  of  the  premises, 
with  a  protestation  that  he  does  so  without  prejudice  to 
his  right  of  taking  away  his  fixtures  at  a  future  time,  and 
does  not  intend  to  give  them  to  the  landlord  (r).  Or, 
again,  that  any  recognition  of  the  tenant's  right  on  the 
part  of  the  landlord  would  have  the  effect  of  revesting  the 
property  in  the  tenant  («).  On  these  points  nothing  satis- 
factory is  to  be  collected  from  the  authorities;  but  it  is 
submitted  that  as  the  landlord's  right  to  the  fixtures  does 
not  arise  from  a  presumption  of  gift,  but  from  the  fact 
that  they  form  a  part  of  the  land  (/),  such  proceedings 
would  probably  be  held  to  be  inoperative  on  the  principles 
explained  in  the  case  of  Marston  v.  Roe  {u). 


{p)  London  and  JVesimin- 
ster  Loan,  ^c.  Co,  v.  Drake , 
28  L.  J.,  C.  P.  297. 

{q)  Saint  v.  Pilley,  L.  E., 
10  Ex.  137.  Compare  Moss  v. 
James,  47  L.  J.,  Q.  B.  D.  160; 
affirmed  in  C.  A.,  38  L.  T. 
595. 

(r)  This  is  stated  to  have 
been  done  in  the  case  of 
Davis  V.  JoneSj  2  B.  &  Aid, 


at  p.  166. 

(«)  See  Lyde  v.  Russell,  1 
B.  &  Ad.  at  p.  396 ;  Minshall 
V.  Lloyd,  2  M.  &  W.  at 
p.  458 ;  West  v.  Blakeioay,  2 
M.  &  G.  729. 

(0  See  ante,  p.  129. 

{u)  8  A.  &  E.  at  p.  59. 
And  see  Torrey  v.  Burnett, 
20  Am.  Kep.  421, 
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Parti. 


Landlord's 
permlasion  to 
leave  fixtures 
on  premifles. 


LANDLORD  AXD  TENANT. 

Where  a  landlord's  attorney  sent  to  the  tenant  a  letter 
stating  that  the  landlord  had  no  objection  to  the  tenant's 
leaving  fixtures  on  the  premises  and  making  the  best 
terms  he  could  with  the  incomiug  tenant,  it  was  held  that 
this  letter  did  not  amount  to  a  licence  to  the  tenant  to 
enter  at  any  time  and  remove  the  fixtures.  The  Court 
also  held  that,  even  if  it  were  to  be  looked  upon  as  a  licence, 
it  would  not  bind  the  incoming  tenant  as  not  being  by 
deed  (v).  Where,  however,  a  landlord  agrees  on  the  ex- 
piration of  a  term  to  endeavour  to  effect  a  sale  of  fixtures 
for  the  tenant  delivering  up  possession,  there  may  be  an 
implied  agreement  that  the  tenant  shall  be  at  liberty  to 
remove  them  within  a  reasonable  time  if  the  sale  is  not 
effected  (w).  It  is  a  common  and  very  proper  precaution, 
to  provide  for  the  removal  of  fixtures  after  the  end  of  the 
demised  term,  by  a  particular  provision  in  the  tenant's 
lease  (2;). 


J 


General  rule  It  is  obvious  that  the  rule  established  in  the  several 
unl^pro^  ®  authorities  above  considered  cannot  apply  to  cases  where, 
pertyafllxed,  from  the  construction  of  the  property  in  question,  and 
its  connection  with  the  realty,  it  is  not  accounted  a  fixture 
at  all,  but  is  considered  in  law  to  remain  a  mere  chattel  (y). 
Thus,  where  a  tenant  erected  a  bam  on  the  demised 
premises,  which  was  so  constructed  that  it  was  not  united 
to  the  soil,  but  rested  on  the  foundation  by  its  own  weight 
alone,  it  was  held  that,  although  the  tenant  left  this  bam 
on  the  premises  after  the  expiration  of  his  term,  he  did 


(v)  Hoffet/  V.  Henderson  J  21 
L.  J.,  Q.  B.  49. 

{iv)  See  Torrey  v.  Burnett, 
20  Am.  Eep.  421. 

(a?)  See  Hallen  v.  Hunder, 
1  Cr.,  M.  &  E.  226,  where  a 
tenant  forebore  to  remove  hi^ 
fixtures  during  the  term,  his 
landlord  agreeing  to  take 
them  at  a  valuation,  and  it 


was  held  that  he  might  after- 
wards recover  their  value. 
As  to  the  continuing  posses- 
sion and  right  of  property  of 
an  outgoing  tenant,  see  Beaty 
V.  Gibbons,  16  East,  116,  as 
explained  in  the  next  section, 
pasty  p.  162, 

(y)  See  ante.  Chap.  I.  p.  2. 
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not  relinquish  his  right  to  it,  but  might  afterwards  recover  Chap,  n.  ■.  5. 
it  from  his  landlord  by  action  (s). 


In  accordance  with  the  observation  abroad j  made  (a),  Tenants  of 
the  preceding  remarks  are  to  be  understood  as  applying  interests, 
only  to  tenancies,  the  determination  of  which  might  be 
previously  ascertained.  For  although  no  decision  has  ex- 
pressly established,  that  tenancies  which  are  of  uncertain 
nature  and  duration  are  excepted  out  of  the  general  rule, 
yet  it  has  frequently  been  stated  that  tenants  of  such 
interests,  as  tenants  for  life,  at  will,  &c.  (&),  are  not  so 
restricted,  but  will  be  allowed  to  remove  their  fixtures 
within  a  reasonable  time  after  the  expiration  of  their 
estates.  No  laches  can  in  such  cases  be  imputed  to  them 
for  not  availing  themselves  of  their  privilege  during  the 
term  (o).  This  exception  is  supported  by  the  analogy  of 
the  rule  in  the  case  of  emblements,  where  a  similar  in- 
dulgence is  allowed  to  tenants  for  life,  &c.,  on  the  equitable 
principle,  that  a  party  shall  never  be  prejudiced  by  the 
sudden  determination  of  his  term.  As  regards  agricultural 
tenants,  however,  a  change  has  been  made  by  14  &  15 
Vict.  0.  25,  s.  1,  to  the  effect  that  a  tenant  at  rack  rent, 
whose  tenancy  has  determined  by  the  death  or, cesser 


(z)  Wanshrough  v.  Maton, 
4  A.  &  E.  884.  See  also 
Davis  V.  JoneSf  2  B.  &  Aid. 
165;  Wilde  v.  Waters,  24 
L.  J.,  C.  P.  at  p.  195,  per 
Maule,  J.  And  see  antCf 
p.  132. 

(a)  Ante,  p.  127. 

(b)  Where  a  lease  was 
granted  by  an  agent  without 
sufficient  authority,  during 
the  absence  of  the  owner 
of  the  premises,  and  it  was 
terminated  by  the  owner  on 
his  return  from  abroad, 
it  was  decided  by  the  Su- 
preme   Court  of    Massachu- 


setts, that  the  tenants  could 
remove  fixtures  within  a  rea- 
sonable time  after  such  ter- 
mination. Antoni  v.  Belknap ^ 
102  Mass.  193. 

(c)  See  Oakley  v.  Monck, 
L.  E.,  1  Ex.  at  p.  164 ;  Fug/i 
V.  Arton^  L.  K.,  8  Eq.  at 
p.  630  ;  Ex  parte  Brook,  In  re 
Roberts,  10  Ch.  D.  at  p.  109  ; 
Deeble  v.  M'Mullen,  8  Ir.  C. 
L.  R.  at  p.  365  ;  Watriss  v. 
First  National  Bank  of  Cam- 
bridge, 26  Am.  Hep.  at  p.  697. 
See  also  Yr.  Bk.  22  Ed.  4, 
p.  27 ;  Stodden  v.  Harvey, 
Cro.  Jac.  204 ;  Co.  Lit.  §  69. 
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Fart  1.  of  the  estate  of  a  landlord  entitled  for  his  lif e,  or  for  any 
other  uncertain  interest,  shall  continue  to  hold  until  the 
expiration  of  the  current  year  of  his  tenancy.  This  seems 
to  place  such  tenants  on  the  footing  of  ordinary  tenants  for 
terms  certain  as  regards  the  time  within  which  they  must 
remove  fixtures  (d). 

(d)  For  a  siunmary  of  rules  relating  to  fixtures  as  between 
landlord  and  tenant,  see  Appendix  (B). 
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Section  VI. 

Of  the  Effect  of  Contract  and  the  Terms  of  the  Tenancy  in 

respect  of  Fixtures. 

The  doctrine  of  fixtures  lias  been  investigated  in  the  pre-  Chap.  n.  a.  6. 
ceding  sections,  on  the  supposition  that  there  wm  nothing 
in  the  terms  of  the  demise  to  control  or  afiect  the  tenant's 
right  of  remoTal.  It  remains  now  to  consider  what  effect 
is  produced  upon  the  relative  interests  of  the  landlord  and 
tenant,  when  they  have  bound  themselves  by  any  agree* 
ment  which,  directly  or  by  implication,  has  relation  to 
fixtures  (a). 

It  is  a  principle  applicable  to  the  law  of  fixtures,  as  well  Tenant's 
as  to  every  other  branch  of  law,  that  individuals,  on  enter-  ^^/ho^' 
ing  into  a  contract,  may  agree  to  vary  the  strict  position  affected  by 
in  which  they  would  otherwise  legally  stand  towards  each 
other ;  that  is,  where  no  absurdity  or  general  inconvenience 
woidd  result  from  the  transaction.     "Modus  et  conventio 


-  (a)  The  reader  must  ob- 
serve, that  this  section  more 
particularly  relates  to  the 
terms  of  the  tenancy,  as  affect- 
ing the  right  to  thmgs  put  up 
by  the  tenant  himself  and 
which  are  properly  the  subject 
of  the  law  of  fixtures,  and  that 
it  does  not  refer  to  those  pro- 
visions in  leases,  &c.,  which 
concern  things  annexed  to  the 
freehold  at  the  time  of  the  de- 
mise ;  as,  when  a  person,  on 
becoming  tenant,  agrees  to 
purchase  of  the  landlord  arti- 
cles afiBixed  to  the  demised 
premises.     In  letting  houses, 

F. 


&c.,  a  stipulation  is  often  made 
that  *' Fixtures  are  to  be  taken 
at  a  valuation."  Here  there 
is  an  absolute  transfer  of  pro- 
perty, as  on  a  sale  of  growing 
timber.  The  effects  of  agree- 
ments of  this  latter  description 
are  considered  in  the  chapter 
relating  to  the  conveyance  of 
fixtures,  post^  pp.  289  et  sea., 
where  will  be  lound  some  ob- 
servations upon  the  interest 
acquired  by  a  tenant  on  taking 
a  demise  of  premises  together 
with  fixed  utensils  or  ma- 
chinery. 
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^^ti.  «  vincunt  legeni.^^  A  tenant,  therefore,  in  consequence  of 
the  conditions  under  which  he  holds,  may  be  placed  in 
a  totally  different  situation  from  that  in  which  he  has 
hitherto  been  regarded  (b).  And  the  following  authorities 
will  show  to  what  extent  his  privileges  may  be  affected  in 
different  cases. 

CoveDantto         In  the  case  of  Nay  lor  v.  Collin  ge  (c),  a  defendant  cove- 
™^**^'^*  nanted  by  his  lease  that  he  would  repair  the  demised 

messuage  and  premises,  and  all  erections  and  buildings 
then  already  erected  and  built,  and  also  all  other  erections 
or  buildings  that  might  thereafter  be  erected  and  built  in 
or  upon  the  said  premises  (d).  In  an  action  brought  upon 
this  covenant, '  the  breach  (as  far  as  is  material  to  the 
present  inquiry)  respected  certain  erections  and  buildings 
which,  during  the  term,  had  been  raised  upon  the  demised 
premises  by  the  defendant  himself,  as  tenant  and  occupier 
thereof.  They  were  let  into  and  fixed  to  the  soil,  and 
had  been  built  and  used  for  the  purpose  of  trade  and 
manufacture  only.  These  buildings  the  defendant  had 
removed ;  and  the  question  was,  whether  they  were  com- 
prehended within  the  terms  of  the  covenant,  and  whether 
the  tenant's  right  of  removal  was  restricted  thereby.  It 
was  contended  by  the  defendant,  that  since  the  buildings 
were  removable  as  trade  erections,  they  could  not  be  con- 
sidered to  fall  within  the  restraining  words  of  the  cove- 
nant. But  the  Court  held,  that  the  parties  were  precluded 
from  all  general  argument  respecting  the  right  of  re- 
moving fixtures  by  the  express  words  of  the  covenant. 
The  Court  could  not  go  out  of  the  covenant,  which,  under 

{b)  It  was  said  by  Dode-  *'  covenant  which  shall  not  be 

ridge,  J.,  in  Lady  St,  John  v.  "  waste." 

Piott,    2    Bulst.   at  p.    103,  (c)  1  Taunt.  19.    And  see 

"  There  will  be  a  great  differ-  Bidder  v.  Trinidad  Petroleum 

"  ence  between  an  action  of  Co.,  17  W.  R.  153. 

"  covenant  and  an  action  of  {d)  See  Brown  v.  Blunden, 

'^  waste ;  and  that  same  thing  Skinner,  121. 
"  done  may  be  a  breach  of 
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the  general  terms  of  erections  and  buildings,  included  ciiap,  li.  i.  6. 
erections  and  buildings  raised  for  the  purposes  of  trade  {e). 
11  the  tenant  meant  to  exclude  buildings  of  this  nature  it 
ought  to  have  been  so  expressed  (/). 

In  the  case  of  B.  v.  Topping  {g)y  a  lease  was  granted  of  Covenant  that 
certain  premises  on  which  steam-engines,  machinery,  and  i^^^x- 
other  fixtures  employed  in  the  mining  and  smelting  trades,  *^^^^»  ®«°^P* 
were  erected.  These  engines,  &c.,  were  standing  on  the  events. 
premises  at  the  date  of  the  demise,  but  did  not  form  part 
of  the  demise,  having  been  purchased  by  the  lessee  from 
the  outgoing  tenant.  Some  other  engines,  &c.,  were  put 
up  by  the  lessee  himself  during  the  term.  The  lessee 
covenanted  to  repair  "  all  and  every  the  said  buildings, 
"  lands,  mines,  engines,"  &c.,  and  to  deliver  up  the  same 
in  good  repair ;  but  the  word  "  engines"  was  not  mentioned 
in  any  previous  part  of  the  lease.  It  was  also  agreed  that 
in  case  the  indenture  of  lease,  or  the  mines  and  premises 
thereby  demised  or  any  part  thereof,  should  be  extended 
or  taken  in  execution,  the  term  should  cease  and  the  lessors 
be  at  liberty  to  re-enter.  The  lessor  covenanted  that  the 
lessees  might  erect  engines,  &c.,  and  might  remove  them 
during  the  term  or  within  twelve  months  after ;  as  well  as 
all  such  other  engines  as  had  theretofore  been  erected, 
'^  except  as  in  the  cases  and  events  thereinbefore  men- 
"  tioned"  (viz.  inter  alia  the  forfeiture  of  the  term  and 
entry  by  the  lessor).  The  lease  having  been  forfeited  by 
the  premises  being  taken  in  execution  under  a  writ  of 


{e)  See  also  Bidder  Y.  Trini' 
dad  Petroleum  Co.,  supra, 
where  it  was  held  by  Lord 
EomiUy,  M.  E.,  that  cisterns 
in  a  distillery  bricked  up  to  the 
brim  were  *  *  erection  s. ' '  Com- 
pare Davis  V.  Jones,  2  B.  & 
Aid.  165. 

(/)  It  is  proper  to  notice 
that  in  the  case  of  Dean  v. 


Allalley,  3  Esp.  11,  Lord  Ken- 
yon,  0.  J.,  expressed  an  opi- 
nion not  altogether  consistent 
with  the  above  decision.  This 
case,  however,  was  only  a  de- 
cision at  Nisi  Prius  and  must 
be  considered  of  uncertain  au- 
thority. See  ante,  pp.  58,  59. 
{g)  Mcael.  &  Y.  644. 
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?>rt  L  extent,  it  was  held  that  the  lessee  was  precluded  from  re- 
moving any  of  the  engines  and  fixtures,  and  that  the 
lessor  was  entitled  to  the  whole  of  them ;  on  the  ground 
that  this  appeared  to  be  the  intention  of  the  parties  ao- 
oording  to  the  construction  of  the  lease.  And  Alexander, 
G.  B.,  obserred,  that  if  there  had  been  no  provisions  re- 
specting the  machinery,  it  might  have  been  taken  away  by 
the  tenant,  according  to  the  general  rules ;  but  such  rules 
were  liable  to  be  varied  by  agreement  of  the  parties ;  and 
he  thought  that  the  terms  of  the  indenture  showed  it  to  be 
intended  in  this  case,  that  in  the  event  that  had  happened, 
the  lessor  should  have  the  fixtures  as  well  as  the  land  and 
buildings. 


Kenunciation 
of  right  to 
remove 
fixtures 
during  term. 


A  similar  stipulation  was  the  subject  of  decision  in 
Dumergue  v.  Rum8ey{h),  There  a  tenant  was  in  pos- 
session of  premises  under  an  agreement  that,  until  the 
execution  of  a  lease,  he  should  be  bound  by  the  terms  and 
covenants  of  the  intended  lease  as  fully  as  if  it  had  been 
executed.  The  draft  lease  annexed  to  the  agreement  pro- 
vided that  in  case  the  term  should  be  determined  by 
effluxion  of  time,  but  in  no  other  case,  it  should  be  lawful 
for  the  tenant  within  twenty-one  days  next  after  the  expi- 
ration of  the  term,  but  not  during  any  other  period,  to 
remove  such  fixtures  as  he  might  have  attached  to  the 
premises,  and  as  might  lawfully  be  removed.  The  draft 
lease  also  contained  a  proviso  that  if  any  execution  should 
be  levied  upon  the  premises,  it  should  be  lawful  for  the 
lessor  to  re-enter,  and  to  seize  and  retain  all  fixtures  what- 
soever, whether  tenant's,  or  trade  fixtures,  or  otherwise. 
The  Court  of  Exchequer  Chamber  held  that  the  efiPect  of 
these  provisions  was  the  renunciation  by  the  tenant  of  his 
right  to  remove  tenant's  fixtures  during  the  term,  and  that 
the  landlord  was  entitled  to  such  fixtures  as  against  execu- 
tion creditors. 


(/*)  33  L.  J.,  Ex.  88,. 
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In  another  case  (e),  a  lessee  covenanted  to  yield  up  the  Chap.  n.  s.  6. 
demised  premises  at  the  expiration  of  the  term,  together  Covenant  to 
with  all  erections  and  improvements  "which  during  the  term  ^^2f^  "P  *4f 

*  o  ereotions  and 

should  be  made,  erected,  or  set  up.  During  the  term  the  improve- 
lessee  erected  a  greenhouse  on  the  demised  premises ;  it  °^®^*®' 
was  built  of  wood  on  a  frame  fixed  upon  a  wooden  plate, 
which  was  laid  upon  mortar  placed  in  the  indents  of  walls 
erected  for  the  purpose  for  the  front  and  sides,  the  back 
being  formed  by  an  old  wall ;  no  holes  were  made  in  any 
part  of  the  walls,  the  greenhouse  being  erected  with  a  view 
to  removal.  Before  the  expiration  of  the  term,  the  lessee 
removed  the  greenhouse,  leaving  the  walls  and  ground 
flues,  and  doing  no  injury  to  the  premises.  It  was  held, 
that  under  the  terms  of  his  covenant  the  lessee  was  not  en- 
titled to  take  away  the  greenhouse,  and  that  the  removal 
was  a  breach  of  it.  For  the  Court  was  of  opinion  that  the 
greenhouse  was  to  be  considered  an  '^  erection  or  an  im- 
"  provement,"  and  therefore  within  the  meaning  of  the 
covenant  entered  into  between  the  parties. 

Analogous  to  these  cases  is  that  of  The  Earl  of  Mansfield  Covenant  to 
V.  Blackburne  (j).    In  that  case  the  general  right  of  the  and^r**^* 
tenant  to  take  away  the  property  in  dispute  was  admitted ;  ^^  ^^  *®""' 
but  the  question  was  considered  not  to  turn  on  any  rule  of 
law  relating  to  fixtures,  but  to  depend  only  upon  the  legal 
construction  of  the  covenant  entered  into  between  the 
parties,  which  was  equally  applicable  whether  the  property 
was  a  fixture  or  not.     There  a  renewed  lease  was  granted 


(i)  West  V.  Blakewai/,  2  M. 
&  G.  729.  In  the  above  case, 
two  of  the  judges  expressed 
an  opinion  that  according  to 
the  construction  of  the  bmld- 
ing  in  question  it  became  an- 
nexed to  the  freehold.  A 
second  point  decided  by  the 
case  was,  that  a  parol  licence 
and  permission  given  by  the 
lessor  to  the  lessee  to  remove 


the  building  was  no  answer  to 
an  action  on  the  covenant.  In 
Penry  v.  Broivn,  2  Stark.  403, 
Abbott,  J.,  was  of  opinion  that 
a  veranda,  the  lower  part  of 
which  was  attached  to  posts 
which  were  fixed  in  the  ground, 
f  eU  within  the  terms  of  a  simi- 
lar  covenant. 

0)  6  Bing.  N.  C.  426. 
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^"^i-  of  certain  salt  works,  messuages,  wych  houses,  erections, 
and  other  things  erected  upon  the  premises.  In  the  lease 
the  tenant  covenanted  to  repair  the  buildings,  works,  &e., 
and  to  leave  the  premises  and  the  works,  engines,  &c.,  in 
good  repair  at  the  end  of  the  term.  It  appeared  that  under 
the  former  lease  the  lessee  had  put  up  at  his  own  expense 
divers  erections,  engines,  &o.,  for  carrying  on  the  manufac- 
ture of  salt ;  and  had  also  put  up  certain  salt  pans.  These 
pans  were  composed  of  plates  of  iron,  which  rested  by  their 
own  weight,  without  any  fastenings,  upon  low  brick  walls. 
They  had  rings  in  their  sides  by  which  they  could  be  lifted 
oflE.  They  were  used  in  the  boiling  of  the  salt,  and  were 
necessary  for  making  it,  and  essential  to  the  existence  of  the 
salt  works.  It  was  held  that  by  the  words  of  the  covenant 
the  lessee  was  restrained  from  taking  away  the  salt  pans  at 
the  end  of  his  term.  For  without  regarding  whether  the 
pans  were  removable  as  mere  chattels,  as  net  being  affixed 
to  the  freehold,  the  Court  considered  that  inasmuch  as  they 
were  a  necessary  and  constituent  part  of  salt  works,  they 
must  be  understood  to  be  included  under  the  general  de- 
scription of  icorksj  and  to  fall  within  the  terms  and  meaning 
of  the  covenant,  "  to  leave  all  and  every  the  premises  de- 
"mised"(A). 

Covenant  to         The  case  of  Foky  v.  Addenhrooke  (l)  deserves  attention 
premisS,         here,  as  it  affords  a  further  illustration  of  the  effect  of  the 
except  thinp  covenants  in  a  lease,  upon  the  claim  of  a  tenant  in  re- 
machines  or     moving  fixtures  of  which  a  general  description  only  is 
implemente.     found  in  the  lease.     The  facts  are  very  special,  and  may 
be  collected  from  the  case  itself,  where  they  are  stated  at 
great  length,  and  the  description  of  the  fixtures  in  question 
particularly  set  forth.     It  was  an  action  for  the  breach  of 

(k)  In  Duke  of  Beaufort  v.  ened  to  the  soil  did  not  fall 

Bates f  3  D.  F.  &  J.  381,  it  was  within  a  tenant's  covenant  to 

held  that  tram  plates  placed  yield  up  at  the  end  of  the  term 

upon  wooden  and  iron  sleep-  all  works,  trays,  and  roads, 

cr3  resting  upon  but  not  fast-  {l)  13  M.  &  W.  174, 
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the  ooyenants  in  a  lease  of  oertain  iron  stone  mines ;  by  ^^^P*  ^  >-  o« 
whioh  the  lessee  covenanted  {inter  alia)  to  erect  a  furnace, 
&c.,  and  iron  "works  on  the  premises,  and  to  repair  and 
yield  up  in  repair  the  furnaces,  fire  engine,  iron  works, 
dwelling-houses,  and  all  other  erections,  buildings,  improve- 
ments, and  alterations,  to  be  thereafter  erected,  built,  or  set 
up,  except  the  iron-work  castings,  railways,  gins,  whimseys, 
machines,  and  moveable  implements  and  materials  used  in 
or  about  the  said  furnaces,  fire  engine,  iron  works  and  pre- 
mises. In  an  action  on  this  covenant  the  breach  assigned 
was  for  not  repairing  and  leaving  in  repair  the  furnaces,  &c. 
To  this  breach  it  was  pleaded  (with  other  pleas),  that  every 
thing  was  left  in  repair  other  than  and  except  the  iron- 
work castings,  and  other  matters  which  the  defendant  had 
a  right  to  remove.  It  appeared  that  the  lessee  had  built 
on  the  premises  extensive  iron  works,  consisting,  amongst  v 
other  things,  of  casting  houses,  a  forge  and  mill,  furnaces, 
blast  or  fire  engines,  boilers,'  gins,  &c.,  houses,  buildings, 
and  sheds.  It  was  held,  that  under  the  above  covenant 
the  tenant  was  entitled  to  remove  whatever  was  in  the 
nature  of  a  machine  or  part  of  a  machine,  but  not  what 
was  in  the  nature  of  building  or  support  of  building, 
although  made  of  iron.  And  that  applying  this  rule,  the 
tenant  was  entitled  to  remove  the  blast  steam  or  fire 
engines,  cylinders,  pipes,  and  apparatus  connected  there- 
with; furnaces  fixed  in  brickwork;  wrought-iron  boilers 
resting  on  brickwork,  and  sunx>unded  by  flues  and  brick- 
work ;  boiler  grates,  consisting  of  bearers  of  cast-iron  set 
in  brickwork,  with  bars,  doors,  &c. ;  castings  and  iron  work 
of  the  engines ;  puddling  furnaces,  mill  furnaces ;  gasome- 
ter, and  other  fixed  property  specified  in  the  case,  and  of 
the  same  nature  with  the  steam  or  fire  engines.  On  the 
other  hand,  the  Court  held  that  he  was  restrained  by  the 
lease  from  removing  (besides  buildings)  brick  pillars,  or 
ironwork  substituted  for  brickwork,  such  as  hoops,  bearers, 
&c.,  belonging  to  the  furnaces ;  cast-iron  columns  for  sup- 
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^*rtL       porting  the  buildings,  &o. ;  Buoh  things  not  being  in  the 
nature  of  machines  or  implements  (m). 


When  general 
words  re- 
Btrained  to 


On  the  other  hand,  where  a  tenant  covenanted  to  deliver 
up  at  the  end  of  the  term  the  demised  premises  '^  together 
things  efmdem  "  with  all  locks,  keys,  bars,  bolts,  marble  and  other  chim- 
ffenent.  ^^  ney-pieoes,  foot-paces,  slabs  and  other  fixtures,  and  articles 

'^  in  the  nature  of  fixtures,  which  shall  at  any  time  during 
'^  the  said  term  be  fixed  or  fastened  to  the  demised  pre- 
"  mises  or  be  thereto  belonging,"  it  was  held  by  the  Court 
of  Exchequer  Chamber  that  as  the  words  of  the  covenant 
referred  only  to  such  articles  as  are  commonly  called  land- 
lord's fixtures  (w),  the  general  words  which  followed  must 
be  limited  to  fixtures  of  the  same  kind,  and  that  the  tenant, 
therefore,  was  not  debarred  from  removing  tenant's  fix- 
tures (o).  But  it  will  be  otherwise  where  the  articles  men- 
tioned in  a  similar  covenant  include  both  landlord's  and 
tenant's  fixtures  (p). 


Substitated 
fixtures. 


Mill  stones. 


It  follows  from  the  cases  that  have  been  already  referred 
to  that  a  tenant  may,  by  the  terms  of  his  covenant,  debar 
himself  from  removing  fixtures  which  he  may  have  sub- 
stituted during  the  term  for  those  which  he  found  upon 
the  demised  premises  at  its  commencement.  In  such  cases 
he  cannot  at  the  expiration  of  his  term  remove  the  sub- 
stituted fixtures,  although  he  restore  the  original  ones  to 
their  places.  Thus,  in  Martyr  v.  Bradley  {q)  a  tenant  took 
a  lease  of  a  water-mill  t(^gether  with  two  pair  of  mill 
stones,  machines,  gear  works,  &o.,  in  or  affixed  to  or  about 
the  mill ;  and  covenanted  to  leave  the  same  together  with 
aU  locks,  bolts,  bars,  and  other  fixtures,  fastenings,  and 


(m)  There  are  other  import- 
ant points  decided  in  this  case, 
which  are  noticed  ante,  p.  124. 

(n)  Ante,  p.  1. 

(o)  Bishop  V.  Elliott,  24  L. 
J.,  Ex.  229.  And  see  Du- 
mergue  v.  Rumsey,   33  L.  J., 


Ex.  88  ;  Sumner  v.  Bromilow, 
34  L.  J.,  Q.  B.  130 ;  and  ante, 
p.  90,  note  (/). 

(p)  Wilson  V.  Whateley,  I 
J.  &  H.  436. 

(q)  9  Bing.  24.  See  also 
Haslett  V.  Burt,  18  0.  B.  893. 
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improvements,  which  during  the  demise  should  be  fixed,  ciiap,  n.  i.  e. 
fastened,  or  set  up,  in,  upon,  or  about  the  premises,  in 
good  plight  and  condition,  reasonable  use  and  wear  only 
excepted.  During  the  term,  the  tenant  had  substituted 
two  new  mill  stones  for  two  old  ones  which  he  found  on 
the  premises.  The  lower  stone  was  rammed  in  and  fixed 
with  mortar ;  the  upper  one  revolved  on  its  axis.  When 
he  quitted  the  premises,  he  took  away  the  new  stones  and 
left  in  their  place  those  which  he  had  found  on  entering. 
It  was  held  by  the  Court  of  Common  Pleas,  that  by  the 
terms  of  the  covenant,  the  tenant  was  precluded  from 
taking  away  the  new  stones.  For  the  words  "  improve- 
"  ments,  fixed,  fastened,  or  set  up,"  comprehended  altera- 
tions in  the  working  part  of  the  mill ;  and  the  stones  were 
an  improvement,  and  an  essential  part  of  the  mill.  The 
Court  also  thought  that  it  made  no  difference  that  it  had 
been  proved  that  it  was  the  general  custom  (r)  for  a  tenant 
to  remove  such  stones. 

The  same  principle  was  also  recognized  in  a  case  deter-  Steam  engine, 
mined  by  the  Vice-Chancellor  of  England  («).  There 
a  lessee  of  a  mill  and  steam  engine  had  covenanted  to 
repair,  "reasonable  wear,  &c.,  excepted."  During  the 
term  the  lessee  had  substituted  a  new  steam  engine  of 
greater  power  in  lieu  of  the  one  which  was  on  the  premises 
when  the  lease  was  granted.  The  Vice-Chancellor  was  of 
opinion,  that  the  right  of  the  lessee  was  to  be  determined 
by  the  covenant  in  the  lease ;  that  the  substituted  engine 
was  subject  to  the  stipulation  in  the  lease  as  to  the  old 
engine;  and  that  the  lessee  was  not  entitled  to  remove  it. 

It  was  said  by  Parke,  B.,  in  a  obsq  already  referred  to  (^),  Whether 
that  under  a  covenant  to  deliver  up  the  demised  premises  to^dSiver^ 

identical 

(r)  As  to  custom,  see  ante,  {t)  Elliott  v.  Bishop,  24  L.  ^    *    ®^* 

p.  66.  J.,   Ex.  at  p.  35.     Compare 

(«)  Sunderland  v.  Newton,  Wilson  v.  Whateley,  IJ.  &  H. 

3  Sim.  450.  436,  440.    This  would  seem  to 
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^^^^  ^'  with  all  locks,  keys,  bolts,  bars,  &o.  the  tenant  is  not 
required  to  deliver  up  the  identical  locks,  keys,  &e.,  for, 
if  so,  he  would  be  prevented  from  having  an  improved 
lock  or  key ;  but  that  such  a  covenant  would  prevent  the 
tenant  removing  the  substituted  locks,  keys,  &c.  attached 
to  the  building  at  the  end  of  the  term. 

Removal  of  It  will  be  Well  to  uotico  here  the  case  of  Doe  d.  Burrell 
may^^  ^  ^'  -Dam  (f*),  where  the  tenant  had  covenanted  to  repair 
restored  at  and  keep  in  repair  the  demised  premises  during  the  term, 
and  to  deliver  up  the  same  at  the  end  or  sooner  detenni- 
nation  of  the  demise,  together  with  all  improvements,  &c. 
and  all  dressers,  shelves,  pipes,  &c.  There  was  a  proviso 
for  re-entry  by  the  lessor  on  breach  of  any  of  the  cove- 
nants in  the  lease.  During  the  term  the  tenant  removed 
and  sold  certain  fixtures  which  fell  within  the  covenant, 
and  thereupon  the  lessor  brought  an  action  of  ejectment 
for  forfeiture.  At  the  trial  before  Talfourd,  J.,  the  juiy 
found  that  all  the  articles  mentioned  were  removable 
fixtures  and  might  be  restored  before  the  end  of  the  term. 
The  learned  judge  then  directed  them  that  it  was  possible 
to  remove  fixtures  which  might  be  restored  during  the 
term,  in  such  a  way  as  to  amount  to  a  breach  of  the  cove- 
nant to  keep  in  repair ;  the  jury  thereupon  further  found 
that  the  fixtures  in  question  were  not  removed  in  such  a 
way  as  to  amount  to  a  non-repair,  and  a  ^verdict  was 
entered  for  the  defendant  with  leave  to  the  plaintifE  to 
move  to  enter  a  verdict  for  him.  The  Court  of  Common 
Fleas  refused  to  grant  the  plaintifE  a  rule  to  that  effect, 
holding  that  the  direction  of  the  learned  judge  at  the  trial 
was  correct.  It  will  be  seen  that  owing  to  the  findings  of 
the  jury  in  this  case,  it  was  unnecessary  for  the  Court  to 
consider  what  would  be  the  rights  of  the  lessor  on  the 
determination  of  the  term. 

depend  on  the  maxim   *^  de  value  in  which    the  maxim 

minimis  non  curat  lex,^^  but  it  misht  not  be  applicable, 

is  obvious  that  cases  might  {u)  15  Jur.  155. 
occur   of    articles  of  special 
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All  the  authorities,  therefore,  concur  in  establishing  Chap,  n.  s.  6« 
that  notwithstanding  the  property  in.  question  may  have  Result  of 
belonged  to  the  tenant,  and  whether  it  is  permanently  *^^o"ties. 
fixed  to  the  freehold  or  not,  it  may  still  become  irre- 
movable, if,  by  the  interpretation  of  the  contract  between 
himself  and  his  landlord,  it  appears  to  have  been  con- 
templated by  them  that  it  should  not  be  taken  away  at 
the  expiration  of  the  term  (v).    In  interpreting  such  con-  Constraotiozi 
tracts,  however,  regard  must  be  had  to  the  subject-matter  ^*  ^^^^t^a^^^fl- 
of  the  demise  (tr),  and  a  lease  ought  not  to  be  construed 
so  as  to  take  away  the  ordinary  legal  rights  of  a  tenant, 
unless  such  an  intention  is  clearly  apparent  (x). 

On  the  same  principle,  a  tenant  may  be  precluded  from  Alteration  of 
removing  fixtures  by  an  implied  dereliction  of  the  right  to  ^^^^,^t!^ 
remove  them,  arising  out  of  the  nature  of  a  transaction 
between  himself  and  his  landlord,  although  there  may  be 
no  express  covenant  or  agreement  on  the  part  of  the  tenant 
in  respect  of  fixtures. 

Thus,  in  FitzJierbert  v.  Shaw  (y),  the  defendant  had  been  Fttzherhn-t  ▼. 
holding  certain  premises  from  year  to  year  since  1765.       ^' 
In  1787  they  were  purchased  by  the  plaintiff,  who  having 
given  the  defendant  notice  to  quit,  afterwards  brought  an 
ejectment  against  him  to  obtain  possession.     In  March, 
1788  (while  the  action  was  pending),  the  parties  entered 


(r)  It  is  obvious  that  where 
a  tenant  has  entered  into  such 
a  contract;  an  undertenant 
win  be  bound  by  it,  although 
he  may  have  stipulated  with 
the  mesne  tenant  for  the  re- 
moval of  trade  fixtures.  And 
in  such  a  case  the  Court  will 
not  imply  a  covenant  on  the 
part  of  the  mesne  tenant  that 
ne  will  prevent  the  superior 
landlord  from  interfering  with 
the  removal  of  the  fixtures  by 


the  undertenant.  Porter  v. 
Drew,  5  C.  P.  D.  143. 

(to)  Doe  d.  Freeland  v.  Burt, 
1  T.  E.  at  p.  703,  per  Ash- 
huret,  J.  ;  Bishop  v.  Elliott^ 
24  L.  J.,  Ex.  at  pp.  39,  232 ; 
Bidder  v.  Trinidad  Petroleum 
Co,,  17  W.  R  at  p.  154,  per 
Lord  Eomilly,  M.  R. 

{x)  Duhe  of  Beaufort  v. 
Bates,  3  D.  F.  &  J.  at  p.  390, 
per  Turner,  L.  J. 

(y)  1  H.  Bl.  258. 


J   I 
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^"t  ^'  into  an  agreement  that  judgment  should  be  agned  for  the 
plaintifi,  but  with  a  stay  of  execution  till  the  Michaelmas 
following,  till  which  time  the  defendant  was  to  continue  in 
possession.  In  this  agreement  no  mention  was  made  of 
any  buildings  or  fixtures.  Between  the  time  of  entering 
into  the  agreement  and  the  ensuing  Michaelmas,  the 
defendant  removed  several  things  from  the  premises  (z), 
which  Gould,  J.,  at  Nisi  Frius,  considered  would  have  been 
removable  during  the  tenancy ;  but  he  thought  that,  by 
the  agreement,  the  parties  had  made  a  new  contract,  which 
put  an  end  to  the  term.  And  the  Court  of  Common 
Pleas  decided,  that  without  entering  into  the  general 
question  as  to  the  right  to  remove  the  articles  aa  fixtures, 
the  defendant  was  precluded  from  taking  them  away  by 
the  fair  interpretation  of  the  agreement;  from  which  it 
must  be  implied,  that  he  was  to  do  no  act  in  the  mean- 
Meapy,  time  to  alter  the  premises.     In  1852,  the  same  Court 

Sarton.  expressly  followed  this  decision,  placing  a  like  construction 

on  a  similar  agreement,  under  which  judgment  was  allowed 
to  go  by  default  against  the  tenants  (a). 

Alteration  of       From  the   cases  of  Fitzherhert  v.  Shaw  and  Heap  v. 
rightabysub-  ^arton^   and   others  already  mentioned  in  this  section, 
demise  to        but  particularly  from  an  analogous  one  which  followed 
same  tenant.    ^^^  first-mentioned  case  of  Nay  lor  v.   Collin  ge  (6),   and 
where  the  authority  of  that  decision  was  approved  by  the 
Court  of  Bang's  Bench,  a  further  inference  may  be  de- 
duced, which  may  be  mentioned  in  this  place.    The  case 
Threther  v.      referred  to  is  that  of  Thresher  v.  Fast  London  Waterworks 
"^Lr  ^'^     Co.  (c) ;  and  from  that  decition  it  appears  that  a  lessee 
would  be  restrained  by  a  general  covenant  to  repair,  from 
pulling  down  an  erection  which  he  had  made  before  the 
commencement  of  his  lease,  and  during  the  time  he  held 

(z)  See  these    articles  de-  355 ;  Sharp  v.   MilUgan,   23 

scribed,  antCf  p.  59.  Beav.  419. 

(o)  Heap  V.  Barton,  21  L.  (i)  Ante,  p.  146. 

J.,  C.  P.  153.     And  see  Deehle  (c)  2  B.  &  C.  608. 
V.  M'MuUen,  8  Ir.  C.  L.  E. 
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the  premises  under  a  previous  tenanoy  (d).    So  that  an  Chap.  ii.  i.  6. 

erection  made   during  a  preceding  lease,  supposing  it 

might  have  been  removed  whilst  that  lease  continued,  is 

no  longer  removable  when  the  premises  are  conveyed  to  the 

same  lessee  by  general  words  (as  for  instance,  landj  pre- 

misea,  or  buildings) j  in  a  subsequent  lease,  although  the 

latter  contains  only  the  common  covenant  to  repair.    It  is 

not  thought  necessary  to  enter  at  large  into  the  case, 

because  it  contains  many  complicated  facts ;  but  it  vir* 

tually  establishes  the  above  proposition  (e). 

Upon  this  point,  the  American  case  of  Wdtriss  v.  Urst  Watriu  v. 
National  Bank  of  Cambridge  (/),  may  be  usefully  referred  fa«l^*'''^''' 
to.  There  a  tenant,  having  a  lease  expiring  on  the 
1st  of  January,  1871,  accepted  from  his  landlord  in 
October,  1870,  a  lease  for  a  further  term  to  come  into 
operation  on  the  expiration  of  the  first  (^).  The  new 
lease  contained  a  provision  that  the  tenant  should  deliver 
up  the  premises  on  the  determination  of  the  second  lease, 


{d)  The  building  in  ques- 
tion was  erected  by  an  under- 
lessee  of  the  tenant,  which 
under-lessee,  as  against  bis 
immediate  landlord,  could  not 
remove  it.  It  is  obvious, 
howeyer,  that  this  does  not 
vary  the  principle  of  the  case. 
By  eect.  58  of  the  Agricultural 
Holdings  Act,  1883,  a  tenant 
who  has  remained  in  his  hold- 
ing during  a  change  of  ten- 
ancy, is  not  to  be  deprived  of 
his  right  to  compensation  by 
reason  only  that  the  improve- 
ments were  made  during  the 
former  tenancy.  See  the  sec- 
tion, posty  in  Appendix  (F.). 
There  is,  however,  no  similar 
provision  as  to  the  right  of 
removing  fixtures. 

{e)  It  is  evident  that  the 
Chief  Judge  \u  Ex  parte  Lloyd 


(1  Mont.  &  Ayr.  at  p.  511),  so 
understood  this  case,  for  he 
said,  *'The  fixtures,  there- 
*'  fore,  forming  a  part  of  the 
"  premises  let  by  tne  renewed 
"  demise,  would  have  been 
"  no  longer  removable,  but 
"  would  for  every  purpose 
"  form  a  part  of  the  freehold, 
"  according  to  the  case  of 
"  Thresher  v.  East  London 
"  Waterworks  CoV 

(/)  26  Am.  Eep.  694. 
And  see  Loughran  v.  Ross,  6 
Am.  Rep.  173. 

{g)  Tne  Court  considered 
that  the  new  lease  took  effect 
as  if  executed  on  the  day  on 
which  it  came  into  operation. 
There  was,  therefore,  no  sur- 
render until  the  tenant  occu- 
pied under  the  new  lease. 
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^*rtl.  in  as  good  order  and  oondition  as  the  same  "  now  are.** 
The  question  for  the  detennination  of  the  Supreme  Court 
of  Massachusetts  was,  whether  the  acceptanoe  of  the  new 
lease  and  occupation  under  it  on  the  1st  of  January,  1871, 
were  equivalent  to  a  surrender  of  the  premises  to  the 
lessor  on  the  expiration  of  the  first  term.  For,  if  they 
did  amount  to  a  surrender,  the  Court  thought  it  clear  that 
the  tenant  could  not  afterwards  recover  trade  fixtures 
annexed  during  the  first  term.  After  stating  that  it  is 
clear  from  the  cases  that  the  right  of  a  tenant  in  posses- 
sion after  the  end  of  the  term  to  remove  fixtures  within  a 
reasonable  time,  rests  on  the  fact  that  he  is  still,  in  com- 
templation  of  law,  in  occupation  as  tenant  under  the 
original  lease ;  or,  in  the  words  of  Parke,  B.,  in  Mackin^ 
tosh  V.  Trotter  (A),  under  what  may  be  considered  "  an 
"  excrescence  on  the  term,"  the  judgment  proceeds : — "  But 
^^  a  very  different  question  is  presented  when  the  same 
'^  tenant  continues  in  possession  under  a  new  lease  con- 
'^  taining  different  terms  and  conditions,  making  no  refer- 
'^  ence  to  the  old  lease,  reserving  no  rights  to  the  lessee  in 
'^  fixtures  annexed  during  the  previous  term  and  not 
"  removed  before  its  expiration,  and  containing  covenants 
"  to  deliver  up  the  premises  at  the  end  of  the  term  in  the 
"  same  condition.  This  is  not  an  extension  of,  or  holding 
'^  over  under,  an  existing  lease ;  it  is  the  creation  of  a 
"  new  tenancy.  And  it  follows,  that  whatever  was  a  part 
^'  of  the  freehold  when  the  lessee  accepted  and  began  his 
"  occupation  under  the  new  lease  must  be  delivered  up 

"  at  the  end  of  the  term,  and  cannot  be  severed 

"  The  occupation  under  the  new  lease  is  in  effect  a  sur- 
"  render  of  the  premises  to  the  landlord  under  the  old  *\i). 
In  support  of  their  decision,  the  Court  referred  to  the 
above-mentioned  cases  of  Fitzherhert  v.  Shaw  and  Thresher 
V,  East  London  Waterworks  Co.  (j). 

(/*)  Ante,  p.  134.  2  Sm.  L.  C.  884  etseq.  (8th ed.). 

(t)  See  Lt/on  v.  Reed,    13  (j)  In  the  case  of  Kerr  v. 

M.  &  W.  285,  305.     And  see      Kingsbury  (33  Am.  Eep.  362), 
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In  the  above  case,  it  will  be  seen,  the  Court  relied  on  ciiap.  n.  s.  6. 
the  fact  that  the  new  tenanoy  was  in  no  proper  sense  a  Alteration  of 
renewal  of  the  old  one,  and  they  laid  stress  on  the  pro-  ^e**^^f 
vision  contained  in  the  new  lease,  that  the  tenant  should  tena. 
deliver  up  the  premises  in  as  good  condition  as  they  were 
in  at  the  commencement  of  the  new  tenancy.  Notwith- 
standing this,  it  is  thought  that  even  in  oases  of  what  is 
commonly  called  renewal  of  leases,  the  same  rule  must 
apply.  In  such  cases  there  is  in  reality  the  grant  of  a 
new  interest  in  the  premises  to  the  tenant,  although  upon 
the  same  conditions  as  those  under  which  he  formerly 
held.  All,  therefore,  which  formed  part  of  the  demised 
premises  at  the  expiration  of  the  first  term  must,  unless 
excluded  by  the  agreement  of  the  parties,  have  passed  to 
the  landlord  as  part  of  the  reversion  out  of  which  the 
new  term  is  granted  to  the  tenant.  If  the  view  here 
taken  is  correct,  it  seems  to  follow  that  the  tenant's  right 
of  removing  fixtures  will  be  lost,  although  the  further 
tenancy  may  arise  merely  from  his  holding  over,  and 
paying  rent  after  the  expiration  of  his  term;  for  he 
thereby  becomes  a  tenant  under  a  new  tenancy  from  year 
to  year  (A). 

It  is,  of  course,  competent  to  the  tenant  to  show  that  Evidence  to 
by  the  agreement  under  which  he  continues  in  possession  ^nant^** 
of  the  premises,  his  right  of  removing  fixtures  annexed  rights 

reserved. 


the  Supreme  Court  of  Michi- 
gan came  to  a  contrary  de- 
cision, holding  that;  as  no 
groimds  of  public  policy  re- 
quire the  removal  of  fixtures 
before  the  expiration  of  a 
term,  when  the  tenant  con- 
tinues in  possession  under  a 
new  lease,  the  new  lease 
ought  not  to  be  considered  to 
indude  the  fixtures  as  part  of 
the  demised  premises,  unless 
from  the  lease  itseK  an  under- 


standing to  that  effect  is 
clearly  inferable.  But  it  is 
submitted  that  the  question 
does  not  depend  upon  con- 
siderations of  public  policy, 
but  upon  the  established  rule 
of  law  that  fixtures  during 
annexation  are  a  part  of  the 
realty.     See  ante,  p.  28. 

(/c)  Bishop  V.  Howard,  2 
B.  &  C.  100.  And  see  Hyatt 
V.  Griffiths,  17  Q.  B.  505. 
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du  mg  the  first  term  was  reserved,  and  that,  consequently, 
they  were  excluded  from  the  subject  of  demise  under  the 
new  tenancy.  But  the  onus  of  proving  such  an  agreement 
would,  it  is  submitted,  be  upon  him.  In  Thresher  v.  East 
London  Watertcorks  Co,  (/),  the  Court  of  King's  Bench 
said,  that  it  might  be  questionable  whether  any  matter 
dehors  the  lease  could  be  alleged  to  prevent  the  covenant 
to  repair  contained  in  the  new  lease  from  attaching  to  the 
erection  which  was  there  in  question.  It  seems,  however, 
that  extrinsic  evidence  of  such  an  agreement  between  the 
landlord  and  tenant  would  be  admissible  upon  the  question 
parcel  or  no  parcel,  which  is  always  one  of  fact  {m). 


Semhu,  right  It  may,  perhaps,  be  thought  upon  a  consideration  of 
^^^^ew^^  the  foregoing  decisions,  that  this  general  principle  is 
sgroementin  deducible  from  them,  viz.,  that  where  a  tenant  has  an 
mention^of  existing  right  to  remove  fixtures  erected  by  him  during 
fixtuTOs.  iiis  term,  that  right  may  be  divested  by  any  new  agree- 

ment for  the  enjoyment  of  the  land,  in  which  there  is 
no  mention  of  the  fixtures  (n).    It  is  right  to  add  here, 


(/)  Ante,  p.  156. 

(m)  Doe  d.  Freeland  v. 
Burt,  1  T.  E.  701,  per  Bul- 
ler,  J. ;  Lyle  v.  Richards,  L. 
E.,  1  H.  L.  222 ;  Francis  v. 
Hayward,  22Ch.D.  177.  And 
Beepostf  p.  279. 

(n)  Semhle,  a  mere  agree- 
ment for  increase  or  aoate- 
ment  of  rent  under  an  exist- 
ing term  would  not  be  such  a 
new  agreement  for  the  enjoy- 
ment of  land.  It  would  be 
rather  the  confirmation  of  an 
existing  tenancy  with  a  varia- 
tion of  one  of  its  terms.  See 
Donellan  v.  Read,  3  B.  &  Ad. 
899;  Clarke  v.  MoorCy  1  Jon.  & 
Lat.  723,  729.  And  see  Crow- 
ley  V.  Vitty,  7  Exch.  319. 
The  principle  mentioned  in 
the  text  would  probably  apply 


to  a  case,  where  an  out-going 
tenant  has  agreed  that  when 
he  quits  possession  he  will 
leave  his  fixtures  for  an  in- 
coming tenant,  who  has  taken 
a  lease  of  the  premises  to 
commence  at  the  expiration 
of  the  former  tenant's mterest. 
Here,  if  the  landlord  was  not 
a  party  to  the  agreement,  the 
question  might  arise  how  far 
the  second  tenant  would  be 
clothed  with  the  rights  of  the 
former  tenant.  For  the  land- 
lord might  contend,  that  as 
the  fixtures  were  not  actually 
severed  by  the  first  tenant, 
they  formed  a  part  of  the 
demise  to  the  new  tenant ; 
and  the  latter  would,  there- 
fore, be  liable  for  waste  if  he 
removed  them. 
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however,  that  in  a  very  recent  ease  (p)  the  Court  of  Appeal  cmap.  ii.  ■.  e. 

declined  to  give  an  opinion  whether  a  tenant  continuing 

in  possession  under  a  new  or  extended  term  retains  his 

right  of  removing  fixtures  during  such  continued  or  con- 

tinuous  possession.    Their  Lordships'  attention  does  not 

seem  to  have  been  directed  to  the  authorities  upon  the 

subject,  and  as  it  was  unnecessary  for  them  to  decide  the 

point  in  the  case  before  them,  they  said  that  they  desired 

to  be  unfettered  whenever  it  should  arise  for  decision. 

It  has  been  decided  that  where  a  tenancy  is  determined  Unnsual 
by  the  death  of  the  lessor,  tenant  of  a  particular  estate,  tenant  con-  ' 
but  the  lessee  continues  in  occupation,  paying  the  same  J"\^"^  J° 
rent  to  the  remainderman,  the  latter  is  not  necessarily  remainder- 
bound  by  special  terms  of  the  lease  of  which  he  has  no  ™*^' 
knowledge.     Thus,  in  Oakley  v.  Monck{p)  a  tenant  for 
life  had  granted  a  lease  containing  a  provision  that  the 
lessee  should,  at  the  expiration  of  the  term,  be  paid  by 
the  lessor  at  a  fair  valuation  for  all  fruit  trees  and  shrubs 
then  upon  the  demised  premises  (^).    The  term  having 
expired,  the  lessee  continued  to  hold  as  tenant  at  the  same 
yearly  rent,  and,  therefore,  upon  such  terms  of  the  original 
lease  as  were  not  inconsistent  with  a  yearly  tenancy ;  and 
presumably  these  terms  included  the  above  right  in  respect 
of  fruit  trees.     On  the  death  of  the  tenant  for  life,  the 
lessee  continued  in  possession,  paying  the  same  rent  to  the 
remainderman;  but  nothing  passed  between  them  as  to 


(o)  Ux  parte  Willoughhy 
d^Ereshy,  In  re  Thomas,  29 
W.  E.  at  p.  528.  In  Fugh 
V.  Arton  (L.  E.,  8  Eq.  626), 
where  a  lease  was  determined 
by  forfeiture,  but  the  tenant 
was  permitted  to  continue  in 
occupation  as  a  yearly  tenant, 
the  point  does  not  seem  to 
have  been  argued,  and  MaHns, 
V.-C,  expressed  no  opinion 


on  it. 

(p)  L.E.,  1  Ex.159.  Com- 
pare Wyatt  V.  Cole,  36  L.  T. 
613. 

{q)  Blackburn,  J.,expressed 
an  opinion  that  this  stipula- 
tion did  not  deprive  tho  tenant 
of  bis  right  of  removing  the 
fruit  trees  and  shrubs,  to 
which  he  was  entitled  as  a 
nurseryman.     Ante,  p.  100. 

M 
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the  terms  upon  whicli  the  occupation  was  to  continue,  and 
it  was  found  as  a  fact  that  the  remainderman  was  ignorant 
of  the  above  provision  in  the  lease.  The  Court  of  Ex- 
chequer Chamber  held,  that  as  the  tenant  became  tenant 
from  year  to  year,  only  those  terms  were  to  be  assumed 
as  existing  between  the  parties,  which  were  according  to 
the  use  and  tlie  custom  of  the  country ;  but  not  the  special 
right  in  respect  of  trees  and  shrubs,  which  was  not  in  fact 
known  to  the  remainderman,  and  which  he  was  not  bound 
to  know. 

The  principle  laid  down  in  the  case  of  Naylor  v.  Collinge 
and  the  other  decisions  mentioned  in  this  section,  is  appli- 
cable generally  to  the  law  of  fixtures,  as  it  relates  to  land- 
lord and  tenant.  And  consequently  a  tenant  may,  by 
the  special  terms  of  his  agreement,  not  only  vary  his 
righto  as  to  the  description  of  articles  he  is  entitled  to 
remove,  but  may  enlarge  the  time  for  their  removal, 
and  subject  himself  to  greater  restrictions,  or  secure  to 
himself  greater  privileges  in  the  ultimate  disposition  of 
them,  than  would  attach  to  him  merely  as  tenant  {q). 
Thus,  where  a  tenant  has,  by  the  terms  of  lus  lease,  the 
privilege  of  selling  his  fixtures  by  valuation  to  an  in- 
coming tenant,  it  is  conceived  that,  in  conformity  with 
the  principle  laid  down  in  Beaty  v.  Gibbons  (r),  he  would 
have  a  right  of  onstand  on  the  premises,  and  that  his 
interest  in  the  fixtures  would  not  determine  at  the  expira- 
tion of  his  lease.  Again,  where  a  lease  provides  that,  in  the 
event  of  forfeiture  for  bankruptcy,  the  landlord  is  to  have 
certain  trade  fixtures,  thus  implying  that  his  rights  are  to 
be  limited  to  those  particular  fixtures,  a  trustee  in  bank- 
ruptcy of  the  tenant  will  be  entitled  to  a  reasonable  time 
after  the  expiration  of  the  term,  within  which  to  remove 


(q)  See  Burn  v.  Miller,  4 
Taunt.  745 ;  Fairhurn  v.  East- 
wood,  6  M.  &  W.  679,  as  ex- 
plained in  2  Smith's  Leading 


Cases  (8th  ed.),  p.  204. 

(r)  16  East,  116.  And  see 
Cornish  v.  Stuhbs,  L.  B.,  5 
C.  P.  334. 
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fixtures  the  right  to  which  is  in  him  («).  So^  also,  where  a  Ci^<^P*  ^  *•  o* 
lease  provides  that  a  tenant  may  remove  fixtures  at  the 
end  or  sooner  determination  of  the  term,  and  the  landlord 
re-enters  for  breach  of  covenant,  the  tenant  will  be  entitled 
to  a  reasonable  time  for  the  removal  of  fixtures,  to  be  cal- 
culated from  the  time  of  his  receiving  notice  of  the  land- 
lord's intention  to  re-enter  {t).  We  have  seen,  however, 
that  in  these  cases  the  tenant  would  not,  in  the  absence 
of  such  express  provisions,  have  had  any  such  right  (?/). 
Indeed,  a  tenant  may,  by  the  terms  of  his  holding, 
acquire  an  almost  unlimited  right  to  remove  things  which 
he  affixes  to  the  freehold.  For  if  a  lease  or  demise  for 
years  is  made  with  an  express  clause  '^  without  impeach- 
"  ment  of  waste,"  this  condition  wiU  have  the  same  eflPect 
as  where  it  is  inserted  in  a  conveyance  of  an  estate  for 
life  (r).  By  entering  into  special  conditions  of  this  nature, 
the  parties  entirely  change  the  situation  in  which  they 
would  stand  towards  each  other  from  the  mere  relation  of 
landlord  and  tenant.  And  in  all  these  cases,  the  claims  in 
controversy  cannot  be  determined  by  the  law  of  fixtures, 
but  resolve  themselves  into  questions  of  construction ;  in 
which  the  only  point  for  determination  is,  whether  the 
property  in  dispute  falls  within  the  terms  of  the  agreement, 
exception,  proviso,  &c.  {tc). 

It  might    be    matter  for  consideration,  whether  the  Gasfcom,  whe- 
established  custom  of  a  particular  district  in  respect  of  Ja^°effe^ 

(«)  Stansfield  v.  Mayor ^  Sfc,  "  impeachment  of  waste,"  in  *®  ^^ 

of  Portsmouth^  27  L.  J.,  C.  P.  a  conveyance  of  a  life-estate, 

124.  BQQ  post,  p.  188. 

(<)  Sumner  v.  Bromilow,  1 1  {w)  Sometimes  clauses  are 

Jut.,  N.  S.  481 ;  S.  C.  34  L.  inserted  in  leases,  merely  for 

J.,  Q.  B.  130.  the  sake  of  avoiding  disputes. 

(u)  Pugh  V.  Artoriy  L.  E.,  It  is  not  imusual  to  have  a 

8  £q.   626.     And  see   ante,  condition  in  leases  of  mills, 

p.  139  et  seq.  collieries,  &c.,  that  the  tenant 

(v)  1  Ou.  Big.  tit.  8,  ch.  2,  shall  be  at  liberty  to  remove 

§  12.    And  see  Poolers  case,  1  all  the  machineiy  and  erec- 

oalk.  at  p.  369.    As  to  the  tions  he  puts  up.    See,  too, 

effect  of  tne  clause  "without  post,  p.  291,  note  {g). 

m2 
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T^^T^tL  fixtures  would  not  operate  in  the  same  manner  as  a  con- 
tract which  specifically  relates  to  them.  In  claims  between 
landlord  and  tenant,  it  has  often  been  determined  that 
custom  has  this  effect,  when  not  opposed  to  the  express 
words  of  an  agreement  {x).  But  it  does  not  appear  that 
this  doctrine  has  been  applied  to  the  case  of  fixtures.  It 
would  be  material  to  ascertain  how  far  such  a  principle 
would  apply.  For  the  decisions  are  not  very  explicit  as 
to  the  degree  of  weight  to  be  attached  to  evidence  of 
custom  in  oases  of  fixtures ;  and  outgoing  and  incoming 
tenants  are  much  in  the  habit  of  viewing  their  own  rights 
with  reference  to  the  practice  of  antecedent  tenants,  and 
the  usage  of  the  particular  neighbourhood.  And  where  a 
tenant  has  paid  for  an  article  by  valuation  on  entering 
upon  his  tenancy,  he  has  a  right  to  presume  that  he  shall 
be  valued  out  as  he  was  valued  in ;  particularly  if  such  a 
practice  has  prevailed  during  a  succession  of  tenancies,  and 
is  known  to  be  the  common  custom  of  the  country. 


Applioatioa         Before  concluding  thi»  section  it  will  be  well  to  notice 

Lflm^  ^     t^®  ^^*^^  0^  ^^  ^ar^  Ooreley  (y),  decided  by  Lord  West- 

uponfixturefl    bury,  C,  in   1864,  the  facts  of  which  were  somewhat 

Geo.  3,  c.  78,   peculiar.    There  a  lessee  had  covenanted  to  deliver  up  the 

*•  ^^'  demised  premises  "  with  the  fixtures,  improvements  and 

'^  other  additions,  whether  for  the  purpose  of  trade  or 

"  otherwise,  at  the  expiration  or  sooner  determination  of 

'^  the  term."    The  lease  also  contained  covenants  on  the 

part  of  the  lessee  to  insure  the  premises  against  fire,  and 

a  proviso  for  re-entry  by  the  lessor  in  the  event  of  the 

lessee's  bankruptcy.     The  lessee  duly  insured  the  buildings 

by  one  policy,  and  the  trade  fixtures  by  another.     Shortly 

afterwards  a  fire  took  place  by  which  the  premises  and 

{x)  On    this     point,     see,  v.  Bradley,  9  Bing.  at  p.  29, 

generally,  the  notes  to  Wig-  ante,  p.  153. 

fleetcorth  v.  Dallison,  1  8m.  (y)  34  L.  J.,  Bkcy.  1.  Com- 

i.  C.  (8th  ed.),  p.  194,  and  pare  Doe  d.  Burrell  v.  Davis, 

ante,  p.  67,     See  also  Martyr  ante,  p.  154. 
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fixtures  were  totally  destroyed,  and  subsequently  to  this  Chap,  n.  i.  e, 
the  lessee  became  bankrupt.  Thereupon  the  lessor  and 
the  lessee's  mortgagees  requested  the  insurance  company 
to  expend  the  insurance  money  in  rebuilding  and  re- 
instating the  buildings  and  trade  fixtures,  under  the  pro- 
visions of  14  Geo.  3,  c.  78,  s.  83.  It  was  held  by  Lord 
Westbury,  that  the  amount  of  the  policy  upon  the  buildings 
ought  to  be  so  expended  in  rebuilding  the  premises ;  but 
that  the  application  must  fail  as  regards  the  money  secured 
by  the  policy  upon  the  trade  fixtures.  The  grounds  of 
his  Lordship's  decision  upon  the  latter  point  appear  to 
have  been,  that  the  lessee's  covenant  to  deliver  up  fixtures 
related  only  to  those  which  might  be  found  upon  the 
premises  upon  the  determination  of  the  term ;  and  that  as 
the  term  was  subsisting  at  the  time  of  the  fire  and  the 
destruction  of  the  fixtures,  they  did  not  then  form  part  of 
the  freehold,  in  tha  sense  of  being  an  integral  part  of  the 
buildings,  and  did  not,  therefore,  fall  within  the  words 
"  houses  or  other  buildings"  in  the  above  section.  The 
inference  which  has  been  generally  deduced  from  the  above 
decision  seems  to  be  that  no  fixtures  removable  by  a  tenant 
would  fall  within  the  provisions  of  14  Geo.  3,  c.  78,  s.  83. 
In  this  view  of  the  case,  however,  it  is  hard  to  reconcile 
the  decision  with  the  general  rule  that  until  severance  all 
fixtures  form  a  part  of  the  freehold,  and  are,  therefore, 
comprised  in  the  general  words  "  land  or  buildings"  (a). 

(z)  Antef  p.  28,  and  post,     tween  landlord  and   tenant, 
p.  274.    For  a  summary  of     see  Appendix  (B). 
rules  relating  to  fixtures  be- 
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CHAPTER  m. 


OF  THB  RIGHT  TO  FIXTURES  BETWEEN  TENANTS  FOR  LIFE 
AND  IN  TAIL,  OR  THEIR  PERSONAL  REPRESENTATIVES, 
AND   THE   REMAINDERMAN   AND   REVERSIONER. 


FAQE 


§  1.  Of  the  Right  of  the  Per- 
sonal RepresentatiTes  of 
Tenant  for  life  or  in 
Tail|  in  respect  of  Fix- 
tures put  up  for  Trade, 
or  for  Trade  combined 
with  other  Objects  .... 

§  2.  Of  the  Right  of  the  Per- 
sonal Representatiyes  in 
respect  of  Fixtures  put 
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i  3.  Of  the  Rights  of  Tenants 
for  Life  or  in  Tail, 
during  their  Liyee,  in 
respect  of  Fixtures  .... 

§  4.  Of  Fixtures  put  up  by 
Ecclesiastical  Persons; 
and  of  Dilapidations  .. 
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Section  I. 

Of  the  Right  of  the  Personal  Eepresentatives  of  Tenant  for 
Life  or  in  Tail,  in  respect  of  Fixtures  put  up  for  Trade^  or 
for  Trade  combined  with  other  Objects. 

Parti.  Questions  respecting  the  right  to  fixtures  have  arisen 
between  another  class  of  persons,  viz.,  between  the  personal 
representatives  of  tenant  for  life,  or  in  tail,  and  the  re- 
mainderman or  reversioner.  On  these  occasions,  it  is 
insisted  on  the  one  hand,  that  when  personal  chattels  have 
been  annexed  to  the  freehold  by  the  tenant  for  life  or  in 
tail,  they  become  part  of  the  inheritance,  and,  in  con- 
sequence, pass  to  the  succeeding  owner  of  the  land. 
Whilst  on  thQ  other  side  it  is  contended,  that  such  an- 
nexations continue  in  the  nature  of  chattels,  and  are  to  be 
deemed  a  part  of  the  personal  estate  of  the  deceased  tenant ; 
or,  to  speak  more  correctly,  that  his  executors  are  entitled 
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to  sever  them  from  the  freehold,  and  to  reduce  them  to  a  cmap.  m.  b.  i. 
state  of  personalty  in  increase  of  assets  (a). 

The  relative  interests  of  these  parties,  viz.,  the  personal  Pixtoree  put 
representatives  of  tenant  for  life  or  in  tail,  and  the  re-  f^ i^e,  orhi 
mainderman  or  reversioner,  in  respect  of   things  which  **^- 
have  been  annexed  to  the  freehold  during  the  particular 
estate,  become  now  the  subject  of  consideration.     It  does 
not  appear  that  questions  of  this  nature  were  presented  to 
the  Courts  at  a  very  early  period.     Indeed  up  to  the  pre- 
sent time  there  are  only  three  oases  to  be  found  in  the 
reports,  in  which  the  rights  of  the  personal  representatives 
of  tenant  for  life  or  in  tail  have  been  in  controversy  (6). 
Two  of  these  cases,  however,  are  often  referred  to  as  leading 
decisions  upon  the  doctrine  of  fixtures,  and  as  such  they 
have  already  been  noticed  in  the  course  of  this  work,  on 
more  than  one  occasion. 

The  first  is  the  case  of  Lawton  v.  Lawton.  before  Lord  Steam- 

*      • 

Chancellor  Hardwicke  (c).  It  was  determined  in  this  case,  ^Seriesr 
that  a  fire  engine  (or  steam-engine),  erected  in  a  colliery  personal  es- 
by  a  tenant  for  life,  should  be  considered  personalty,  and 
go  as  assets  to  his  executor,  and  that  the  remainderman 
should  not  take  it  as  part  of  the  real  estate.  The  nature 
of  this  erection  has  already  been  described  in  a  preceding 
chapter  (e;?). 

Lord  Hardwicke,  in  delivering  his  judgment  in  this  judKmentof 
case,  observed,  "  Now  it  does  appear  in  evidence  that,  in  ^^  Hard- 
"  its  own  nature,  it  {u  e.   the  fire-engine)  is  a  personal  Lawton  v. 
"  movable  chattel,  taken  either  in  part  or  in  gross,  before  ■^**"'^^* 
"  it  is  put  up.     But  then  it  has  been  insisted,  that  fixing 

(a)  As  to  what  constitutes  D'Eyncourt  v.  Gregory ^  L.  E., 

annexation,  see  antcy  Chap.  I.  3  Eq.   382.      The  last-m^n- 

p.  6  et  seq.  tioned  case  is  referred  to  at 

(h)  Viz.  Laioton  v.  Laicton,  length. j  post ,  p.  180. 

3  Atk.  13 ;    Lord  Dudley  v.  (c)  Supra, 

Lord  IVarde,  Amb.  113;  and  {d)  Ante,  pp.  51,  55. 
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^"^^«  "  it,  in  order  to  make  it  work,  is  properly  an  annexation 
"  to  the  freehold.  To  be  Bure,  in  the  old  cases,  they  go  a 
"  great  way  upon  the  annexation  to  the  freehold ;  and,  so 
"  long  ago  as  Henry  the  Seventh's  time,  the  Courts  of  law 
"  construed  even  a  copper  and  furnaces  to  be  part  of  the 
"  freehold.  Since  that  time,  the  general  ground  the  Courts 
"  have  gone  upon,  of  relaxing  this  strict  construction  of 
"  law,  is,  that  it  is  for  the  benefit  of  the  publick  to  en- 
"  courage  tenants  for  life  to  do  what  is  advantageous  to  the 
"  estate  during  their  term.  ...  It  is  true,  the  old  rules  of 
"  law  have  indeed  been  relaxed,  chiefly  between  landlord 
"  and  tenant,  and  not  so  frequently  between  an  ancestor 
"  and  heir-at-law,  or  tenant  for  life  and  remainderman. 
"  But,  even  in  these  cases,  it  does  admit  the  consideration 
"  of  publick  conveniency  for  determining  the  question.  .  .  . 
"  One  reason  that  weighs  with  me  is,  its  being  a  mixed 
"  case,  between  enjoying  the  profits  of  the  land  and  carry- 
*^  ing  on  a  species  of  trade  ;  and  considering  it  in  this  light. 

Furnaces,  &o.  "  it  comes  very  near  the  instances,  in  brew-houses,  &c.  of 

houses. "         "  furnaces  and  coppers." 

Lord  Hardwicke  then  proceeds  to  point  out  the  analogy 
of  the  case  of  landlord  and  tenant,  and  says  that,  in  the 
reason  of  the  thing,  the  situation  of  tenant  for  life  comes 
near  to  that  of  a  common  tenant,  where  the  good  of  the 
public  is  the  material  consideration.  And  he  remarks, 
that  the  indulgence  resembles,  in  its  principle,  that  of 
emblements,  where  the  chief  consideration  is  the  benefit  of 
the  kingdom  (<?).  He  thus  concludes  his  judgment:  "  It 
"  is  very  well  known  that  little  profit  can  be  made  of  coal 
"  mines  without  this  engine ;  and  tenants  for  lives  would 
"  be  discouraged  in  erecting  them,  if  they  must  go  from 
"  their  representatives  to  a  remote  remainderman,  when 
"  the  tenant  for  life  might  possibly  die  the  next  day  after 
"  the  engine  is  set  up.     These  reasons  of  publick  benefit 

{e)  As  to  emblements,  see  posl,  p.  265. 
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"  and  oonvenienoe  weigh  greatly  with  me,  and  are  a  prin-  Chap,  m.  b,  i. 
"  oipal  ingredient  in  my  present  opinion."    The  decree, 
therefore,  was,  that  the  engine  should  go  for  the  inorease 
of  assets  in  the  hands  of  the  executor. 

It  may  perhaps  deserve  to  be  mentioned,  that  in  this  Creditora  of 
case  the  application  to  the  Court  was  made  on  behalf  of  a  tenaot  for 
creditor  of  the  deceased  tenant  for  life.     Upon  this  Lord  ^®- 
Hardwicke  observed,  that  the  Court  could  not  construe  the 
fund  for  assets  further  than  the  law  allowed,  but  would  do 
it  to  the  utmost  they  could  in  favour  of  creditors.     On  a 
subsequent  occasion,  however,  he  declared  that  this  circum- 
stance made  no  difference  in  the  nature  of  the  question  (/). 

The  next  case  is  that  of  Lord  Dudley  v.  Lord  Warde  (g). 
It  came  before  Lord  Hardwicke  a  few  years  after  the 
former  decision,  and  is  similar  to  it  in  almost  every  respect. 
It  was  a  bill  by  the  executor  of  Lord  Dudley,  who  was 
tencmt  for  life  or  in  tail  (it  did  not  appear  which),  against 
the  defendant,  who  was  the  remainderman,  to  have  certain 
fire-engines,  erected  in  a  colliery,  delivered  up  as  part  of 
the  personal  estate  of  Lord  Dudley.  Lord  Hardwicke  Judgment  of 
said  that  the  question  was,  whether  such  fire-engines  erected  ^{q-^q  i^  xor^j 
by  a  particular  tenant,  or  by  tenant  in  tail,  were  to  be  con-  -^^  ^'  ^^^ 
sidered  as  part  of  the  owner's  real  or  personal  estate. 
"  The  case,"  he  observes,  "  being  between  executor  of 
"  tenant  for  life  (or)  in  tail,  and  a  remainderman,  is  not 
^'  quite  so  strong  as  between  landlord  and  tenant,  yet  the 
*'  same  reason  governs  it,  if  tenant  for  life  erects  such  an 
"  engine." 

Beferring  to  his  decision  in  Lawton  v.  Lawton  he  says, 
"  If  it  is  so  in  the  case  of  a  tenant  for  life,  query,  how  it 
'^  would  be  in  case  of  tenant  in  tail  P  Tenant  in  tail  has 
*^  but  a  particular  estate,  though  somewhat  higher  than 

(/)  In    Lord    Dudley    v.  {g)  Amb.  113. 

Lord  Warde,  infra. 
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Part  I. 


**  tenant  for  life.  In  the  reason  of  the  thing  there  is  no 
^*  material  diSerenoe ;  the  detenninations  have  been  from 
<<  consideration  of  the  benefit  of  trade.  A  oollieiy  is  not 
"  only  an  enjoyment  of  the  estate,  but  in  part  carrying 
"  on  a  trade.  The  reason  of  emblements  going  to  the 
^^  executor  of  a  particular  tenant  holds  here,  to  encourage 
^'  agriculture.  Suppose  a  man  of  indifferent  health,  he 
''  would  not  erect  such  an  engine,  at  a  vast  expence,  unless 
"  it  would  go  to  his  family."  The  decree,  therefore,  was, 
that  the  fire-engine,  erected  by  the  testator  (A),  should  go 
as  assets  to  his  executor. 


Cider-milk. 


In  the  determination  of  each  of  these  cases.  Lord  Hard- 
wicke  expressly  declared  that  his  judgment  was  partly 
founded  on  the  authority  of  the  case  of  the  cider-mill 
decided  by  Comyns,  0.  B.  This  decision  has  been  already 
referred  to  (t) ;  and,  assuming  it  to  be  a  valid  authority, 
the  inference  from  it  would  be  that  a  cider-mill  let  into 
the  ground  may  be  deemed  part  of  the  personal  estate  of  a 
tenant  for  life  or  in  tail. 


Belazation  of 
rale  between 
saoh  persons 
generally 
recognized. 


The  doctrine  laid  down  in  these  cases  of  Lawton  v.  Latcton 
and  Lord  Dudley  v.  Lord  Warde^  has  been  recognized  and 
confirmed  by  many  subsequent  authorities.  Thus,  in  the 
case  of  Lawton  v.  Salmon  (y),  it  was  said  by  Lord  Mans- 
field, '^  There  has  been  also  a  relaxation  in  another  species 
^'  of  cases,  between  tenant  for  life  and  remainderman,  if 
'^  the  former  has  been  at  any  expense  for  the  benefit  of  the 
"  estate,  as  by  erecting  a  fire-engine,  or  any  thing  else,  by 
**  which  it  may  be  improved ;  in  such  a  case  it  has  been 
'^  determined  that  the  fire-engine  should  go  to  the  exe- 
^'  cutor  on  a  principle  of  public  convenience,  being  an  en- 
'^  oouragement  to  lay  out  money  in  improving  the  estate, 


(h)  The  biU  was  dismissed 
as  to  three  of  the  engines 
erected  by  a  predecessor  in 
title  of  the  testator. 


(i)  See  antCf  p.  57,  and  post, 
D.  229. 

(»  1  H.  BL  260,  in  notis. 
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"  which  the  tenant  would  not  otherwise  be  disposed  to  do."  Chap,  m.  §.  i. 

In  like  manner,  Lord  Eenjon  speaks  of  an  exception 

having  been  allowed  in  faTonr  of  the  personal  estate  of 

tenants  for  life  or  in  tail  (k).    And  in  Hlwes  y.  Maw  (/), 

Lord  Ellenborongh  alludes  to  this  exception^  as  also  does 

Lord  O'Hagan  in  a  modem  case  in  the  House  of  Lords  {m) . 

In  examining  these  decisions,  it  will  have  occurred  to  ^**!S^^ 
the  reader  that  there  are  two  important  circumstances  to  be  articles, 
noticed  in  them. — First,  that  the  erections  in  dispute  were 
held  to  be  in  the  nature  of  personal  estate,  on  account  of 
their  relation  to  trade.— Secondly,  that  they  were  put  up 
for  the  purpose  of  enjoying  the  profits  of  land,  as  well  as 
for  the  object  of  trade.  Lord  Hardwicke  compared  the 
cases  before  him  to  the  familiar  instances  in  which  the 
right  of  removal  had  been  allowed  to  common  tenants 
on  the  particular  ground  of  trade.  And  he  says  that  a 
colliery  is  not  only  an  enjoyment  of  the  estate,  but  in  part 
carrying  on  a  trade  (n).  And  further,  he  calls  it  a  mixed 
case,  between  enjoying  the  profits  of  land  and  carrying  on 
a  species  of  trade.  This  is  also  the  view  which  Lord 
EUenborough  takes  of  these  cases  (o). 


(k)  Feniony.  Bohart,  2  East, 
at  p.  91. 

(I)  3  East,  at  p.  51. 

(m)  Bain  v.  Brand,  I  App. 
Cas.  at  p.  776.  And  see  Bui. 
N.  P.  p.  34;  Whitehead  v. 
Bennett y  27  L.  J.,  Ch.  at  p.  475 ; 
Climie  v.  Wood,  L.  E.,  3  Ex. 
at  p.  260 ;  Fisher  v.  Dixon,  12 
CI.  &  F.  at  p.  328,  per  Lord 
Cottenham. 

(n)  The  working  of  mines 
and  collieries  is  considered  in 
equity  as  a  species  of  trade. 
See  Jesus  College  v.  Bloom,  3 
Atk.  at  p.  263 ;  4^.  C,  Amb.  at 
p.  55 ;  Hanson  v.  Gardiner,  7 
Ves.  at  p.  308;  Jeffreys  v. 
Smith,  1  Jac.  &  W.  at  p.  302. 


(o)  Elwes  V.  Maw,  3  East, 
at  p.  54.  Afl  regards  amcul- 
tuml  fixtures,  Lord  Ellen- 
borough  remarks — "No  ad- 
"  judged  case  has  yet  gone  the 
"  lengbh  of  establishing  that 
"  buildings  subservient  to  pur- 
**  poses  of  agriculture  as  dis- 
"tinguished  from  those  of 
'*  trade  have  been  removable 
"  by  the  executor  of  a  tenant 
"for life."  (7</.atp.53.)  As 
to  the  rights  in  respect  of  such 
fixtures  of  representatives  of 
tenants  for  lives  imder  con- 
tracts of  tenancy,  see  the  Agri- 
cultural Holdings  Act,  1883, 
ante,  pp.  89  et  sea.  "Hops 
"reared    on    ancient    stocks 
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^^T^^'  It  appears,  therefore,  from  these  authorities,  that  there 


Executors  en-  are  two  classes  of  fixtures  which  form  part  of  the  personal 
ftito^  *™^^  estate  of  a  tenant  for  life  or  in  tail,  and  which  are  excepted 
and  to  fixtures  out  of  the  general  rule  in  favour  of  the  inheritance,  on  the 
purpose.  ground  of  public  benefit  and  conyenience  {p).    These  two 

classes  of  fixtures  correspond,  in  respect  of  their  total  or 
partial  relation  to  trade,  to  those  which  have  been  treated 
of  in  the  preceding  chapter  of  this  work,  as  removable 
between  landlord  and  tenant.  The  general  nature  of  such 
erections  has  been  already  explained ;  and  it  will  not  there- 
fore be  necessary  to  enter  into  a  more  particular  account  of 
them  on  the  present  occasion.  It  will  be  sufficient  to  refer 
the  reader  to  the  first  and  third  sections  of  the  second 
chapter  {q) ;  in  the  former  of  which,  cases  of  trade  fix- 
tures in  general,  have  been  investigated ;  and  in  the  latter, 
those  mixed  cases  in  which  trade  and  the  profits  of  land 
are  combined. 


Extent  of  the 
exeoutor's 
privilege ; 


Considering  the  few  occasions  on  which  the  claims  of 
tenant  for  life  or  in  tail  have  come  before  the  Courts,  it 
is  almost  impossible  to  point  out  how  far  the  construction, 
magnitude,  and  mode  of  annexation  of  an  article  may 
affect  the  right  of  the  executor  to  take  it  as  part  of  the 
personal  estate.  An  attentive  examination  of  the  grounds 
of  decision  in  the  two  cases  above  cited,  Latcion  v.  Laicton^ 


"  shall  go  to  executor  of  te- 
*'  nant  for  life,  and  not  to  the 
'^  remainderman;  for  the  poles, 
<<t]ie  hiUs,  and  the  dung 
<<  whereof  the  product  is  made, 
*^  are  the  proper  chattels  of 
*  *  tenant  for  life."  Gilbert  on 
Evidence,  p.  216. 

{p)  Lord  Ellenborough 
treats  these  exceptions  as  rest- 
ing on  the  ground  that  trade  is 
a  matter  of  a  personal  nature ; 
and,  therefore,  whatever  is  ac- 
cessory to  trade  ought  itself  to 


be  deemed  personalty.  But 
see  ante^  p.  53.  It  should  be 
noticed  that  Lord  Hardwicke 
speaks  in  his  judgments  of  the 
encouragement  to  be  afforded 
to  tenants  for  life,  &c.  in  the 
general  improvement  of  their 
estates.  See  antey  p.  52.  And 
see  per  Lord  Mansfield,  in 
Lawton  v.  Salmon^  ante,  p.  1 70 ; 
per  Lord  O'Hagan  in  Bain  v. 
Brandy  1  App.  Gas.  at  p.  776. 
{q)  Ante,  pp.  44,  97, 
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and  liOrd  Dudley  v.  Lord  Wardej  will  a£Pord  the  best  Chap,  ni.  1. 1. 
criterion  for  determining  these  questions  (r). 

*  And  in  the  first  place  it  is  to  be  observed,  that  in  the  How  affected 
application  of  the  general  principle  as  recognised  in  those  steuotio^r&o. 
cases,  the  particular  state  of  the  facts  was  much  relied  of  the  article; 
upon  by  the  Court.    For,  although  the  consideration  of 
trade,  as  conducing  to  the  public  benefit,  was  the  sub- 
stantial ground  upon  which  the  fire-engines  were  deemed 
personalty,  yet  Lord  Hardwicke  mentioned  several  other 
reasons  in  support  of   the  executor's    claim.    Thus  he 
adverts  to  the  nature  of  the  engines,  as  being  moveable 
chattels  in  gross  or  in  part  before  they  were  put  up ;  and   • 
he  compares  them  in  this  respect  to  the  ordinary  utensils 
of  a  brewhouse.    Again,  in  answer  to  an  objection  as  to  Bytiieinjuiy 
the  injury  the  inheritance  would  sustain  in  being  deprived  anoe. 
of  the  erections,  he  relies  on  the  circumstance  that  the 
colliery  could  be  enjoyed  without  them ;  so  that  it  was 
only  a  question  of  majus  and  minusy  whether  it  was  more 
or  less  convenient  for  the  collieries.    He  admits,  also, 
that  it  is  a  general  maxim,  that  the  principal  thing  shall 
not  be  destroyed  by  taking  away  the  accessory ;  and  says 
that  it  did  not  affect  the  question  before  him,  because  the 
engines  were  the  principal,  and  the  walls  and  sheds  over 
them    the    accessories  («).      Lord    Hardwicke,  therefore, 
appears  to  have  considered,  that  if  the  removal  of  the 
erections  would  have  occasioned  any  substantial  damage  to 
the  estate,  or  if  they  had  been  so  far  essential  to  the 
enjoyment  of  the  land,  that  the  inheritance  could  not 
have  subsisted  without  them,  the  executor  would  not  have 
been  entitled  to  them,  but  that  they  must  have  gone  to 
the  remainderman  as  parcel  of  the  freehold. 

(r)  And  see  D^Eyncourt  v.  engines  were  annexed  to  cer- 

Gregory^  L.  B.,  3  Eq.    382,  tain  sheds,  the  sheds  ought  not 

post,  p.  180.  to  be  injured  by  taking  away 

(«)  It  had  been    objected  the  accessorial  engines.     See 

in  argument,  that  as  the  fire-  ante,  p.  63. 
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Parti. 

Analogy  of 
decisioiLB  be- 
tween other 
parties. 


In  the  next  place  it  may  be  observed,  that  in  deter- 
mining the  cases  under  consideration,  the  Court  took 
notice  of  the  analogy  of  corresponding  claims  which  had 
been  the  subject  of  discussion  between  other  parties. 
And  these  were  supposed  to  furnish  a  criterion  for  the 
decision  of  like  questions  arising  between  tenants  for  life, 
&c.y  and  those  in  remainder.  In  many  instances  this 
analogy  would  doubtless  afford  a  safe  mode  of  determining 
whether  an  article  is  to  be  deemed  part  of  the  real  or 
the  personal  estate.  But  it  must  be  borne  in  mind  that 
in  resolving  questions  of  fixtures  according  to  this  method, 
it  is  very  necessary  to  attend  to  the  distinction  which  is 
supposed  to  exist,  as  to  the  degree  of  favour  with  which 
the  law  regards  the  claims  of  some  individuals  over  those 
of  others.  Frequent  allusion  has  been  made  to  this  dis- 
tinction in  the  course  of  the  work  (t).  And  as  it  appears 
that  the  claims  now  under  consideration  have  been  con- 
trasted, on  the  one  hand,  with  those  of  the  executors  of 
tenants  in  fee,  and  on  the  other,  with  those  of  a  common 
tenant  for  years,  the  present  seems  a  convenient  opportunity 
for  noticing  the  opinions  that  are  entertained  upon  this 
subject. 


Analogy  of 
decisions  be- 
tween heir  and 
ezecntor. 


There  is  no  doubt,  that  the  personal  representatives  of 
tenant  for  life  or  in  tail  would. have  at  least  the  same 
privilege  in  removing  fixtures  against  the  remainderman 
or  reversioner,  that  the  personal  representatives  of  the 
deceased  owner  in  fee  have  against  the  heir.  For  in  the 
case  of  executor  and  heir,  the  rule  is  said  to  obtain  with 
the  most  rigour  in  favour  of  the  real  estate ;  and  the  case 
of  tenant  for  life  or  in  tail  has  been  called  an  intermediate 
one,  between  that  of  heir  and  executor,  and  that  of  land- 
lord and  tenant.  Accordingly,  it  seems  to  be  generally 
understood,  that  any  determination  in  favour  of  an  exe- 
cutor's claim  to  remove  fixtures  against  an  heir,  will 


(/)  See  ante,  p.  50. 
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support  a  similar  claim  between  whatever  parties  it  may  chapin.  b.  i. 
arise. 

'  With  respect,  however,  to  inferences  to  be  drawn  from  Analogy  of 

QfiClSlOIlS  D6" 

decisions  in  favour  of  a  tenant  for  years,  it  is  certainly  tween  Und- 
a  remark  often  met  with  in  the  judgments  of  the  Courts,  J^^^^ 
that  questions  relating  to  fixtures  between  the  represen- 
tatives of  tenants  for  life  or  in  tail  and  the  remainderman, 
are  to  be  construed  less  liberally  than  in  the  case  of  a 
common  tenant  and  his  landlord  (u).  There  does  not, 
however,  appear  to  be  any  case,  the  determination  of 
which  has  proceeded  upon  a  known  or  recognized  dis- 
tinction between  these  parties.  For  it  cannot,  upo.n 
authority,  be  afi&rmed  of  any  specific  article,  that  it  is  re- 
movable as  between  tenant  and  landlord,  but  that  it  is 
not  removable  as  between  tenant  for  life  and  the  re- 
mainderman. Lord  Hardwicke  seems  to  treat  the  two 
classes  much  in  the  same  light,  and  considers  their  claims 
to  be  founded  on  similar  reasons.  And,  although  he 
says  that  the  case  of  a  tenant  for  life  is  not  quite  so  strong 
as  that  of  a  common  tenant,  yet  many  of  his  arguments 
are  drawn  from  the  close  analogy  between  them.  In  like 
manner  Lord  Mansfield  appears  to  consider  that  the  rule 
in  respect  of  trade  holds  equally  in  the  one  case  as  in  the 
other.  And  even  in  Eltces  v.  Mawy  where  the  distinction 
is  most  pointedly  laid  down,  the  explanation  which  Lord 
EUenborough  gives  of  the  leading  decisions  relating  to 
fixtures,  proceeds  upon  a  principle  that  is  alike  applicable 
to  every  description  of  claimants.  However,  as  this 
distinction  has  been  so  often  noticed  by  the  highest 
authorities,  it  would  not  be  safe  to  disregard  it  in  practice. 
And  this  general  observation  may  be  offered  on  the 
subject: — ^that,  although  every  thing  which  belongs  to 
the  representative  of  a  tenant  for  life  or  in  tail,  on  the 
gromid  of  its  relation  to  trade,  may  be  considered  d  fortiori 

(w)  Penton  v.  Eobart,  2  East,  at  p.  91 ;  EhcesY,  Maw,  3  East, 
at  p.  51 ;  antej  p.  50. 
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^ftrtl.  removable  by  a  tenant  against  his  landlord,  a  decision 
between  these  latter  parties  must  not  be  relied  upon  as 
forming  a  conclusive  ground  of  determination^  where  the 
claims  of  the  former  individuals  are  in  question.  Never- 
theless, from  the  analogy  which  prevails  between  the 
two  classes,  it  will  always  be  found  useful,  in  determining 
the  rights  of  tenant  for  life  or  in  tail,  to  consult  any 
corresponding  cases  that  have  been  decided  between  a 
common  tenant  and  his  landlord. 

dfw^^h  There  does  not  appear  to  be  any  reason  assigned  in  the 

favoured.  judgments  of  the  Courts,  why  the  general  rule  of  law 
should  be  construed  most  strictly  in  the  case  of  heir  and 
executor,  and  most  liberally  in  the  case  of  a  common 
tenant.  Perhaps,  in  addition  to  the  known  partiality  of 
the  law  towards  the  interests  of  the  heir,  the  reason  may 
have  been,  that  the  Courts  considered  that  it  was  not 
equally  necessary  to  relax  the  general  rule  in  respect  of 
each  description  of  claimants;  and  that  the  objects  of 
public  policy  might  be  attained  by  a  slighter  deviation 
from  the  ancient  strictness  where  one  class  of  individuals 
was  concerned,  than  in  the  case  of  others.  For,  as  there 
is  no  community  of  interests  in  respect  of  fixtures  between 
a  tenant  and  his  landlord,  the  tenant  would  generally  be 
deterred  from  making  expensive  improvements  for  the 
benefit  of  his  trade,  if  he  were  compelled  to  leave  them  at 
the  end  of  his  term.  Whereas  the  interest  of  a  tenant  for 
life  is  often  (as  in.  family  settlements)  connected  intimately 
with  that  of  the  remainderman.  And  in  the  case  of  a 
tenant  in  fee,  the  question  is  merely  one  of  real  or  per- 
sonal assets ;  and  whether  the  property  after  his  death  is 
transferred  to  his  real  or  his  personal  representative,  is  a 
consideration  which  probably  would  not  at  all  influence 
him  in  making  annexations  to  his  freehold  {v). 

{v)  See  per  Lord  Cockbum  of  Lords,  12  CI.  &  F.  312  {post^ 

in  Dixon  v.  Fisher ,  5  D.  at  p.  p.  228) ;  Bain  y.  Brand,  1  App. 

797 ;  and  see  the  jud^ents  Oas.  762,  777. 
in  the  same  case  in  the  Ilouso 
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The  practical  inference  to  be  deduced  from  'the  ob-  Chap,  m.  ■.  i. 
serrations  in  the  foregoing  pages  is,  that  in  ascertaining  General  ob- 
whether  a  particular  article  set  up  in  relation  to  trade,  ®®^*^^^- 
forms  part  of  the  personal  estate  of  tenant  for  life  or  in 
tail,  the  first  inquiry  will  be,  whether  it  is  governed  by 
the  cases  of  the  fire-engines  (it).  The  analogy  of  the  dif- 
ferent cases  between  landlord  and  tenant  may  next  be 
resorted  to ;  with  that  caution,  however,  which,  it  has 
been  seen,  is  necessary  on  such  occasions.  In  every 
instance,  the  general  principles  of  trade  fixtures,  as  they 
apply  to  each  class  of  individuals,  must  be  borne  in  mind. 
And,  lastly,  regard  must  be  paid  to  all  those  circumstances 
arising  out  of  each  particular  case,  which  have  been  par- 
ticularly alluded  to  in  the  concluding  part  of  the  first 
section  of  the  preceding  chapter  {x).  For,  from  Lord 
Hardwicke's  observations  upon  this  subject,  it  will  appear 
that,  besides  other  considerations,  the  question  whether  an 
article  is  part  of  the  real  or  the  personal  assets  may  be 
materially  affected  by  the  nature  and  construction  of  the 
article,  its  value  to  the  inheritance,  and  the  injury  its  re- 
moval will  cause  to  the  estate. 


It  is,  indeed,  not  omreasonable  to  expect  that,  at  the 
present  day,  a  decision  of  the  Court  would  carry  the 
relaxation  in  favour  of  the  personal  estate  further  than 
to  the  removal  of  mere  machinery,  like  the  fire-engines 


{w)  If  the  decision  of  Co- 
myns,  C.  B.,  in  the  cider  mill 
case,  could  be  regarded  as  a 
vahd  decision  it  would,  of 
coiu*8e,  be  an  d  fortiori  au- 
thority in  favour  of  the  per- 
sonal representatives  of  te- 
nants for  life  or  in  tail  (see 
ante,  pp.  170,  174);  but  this 
decision  cannot  be  considered 
as  binding  at  the  present  day. 
See  post,  pp.  229,  233. 

(ar)  Ante,  p.  65  et  seq.,  and 

F. 


post,  p.  239.  It  is  apprehended 
that  evidence  of  a  mere  usage, 
as  distinguished  from  a  cus- 
tom properly  so  called,  would 
be  inadmissible  in  questions 
between  the  personal  repre- 
sentatives of  tenants  for  life  or 
in  tail  and  the  remainderman 
or  reversioner ;  for,  as  has 
been  already  explained,  the 
only  eflFect  of  such  evidence  is 
to  add  an  implied  term  to  con- 
tracts.    Ante,  p.  68. 

N 
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^^^  ^'  before  Lord  Hardwioke.  For,  in  the  time  of  Lord  Hard- 
wicke,  Poole's  case  (y)  was  the  only  reported  authority 
which  expressly  recognized  the  exception  in  respect  of 
trade  fixtures.  Whereas,  since  that  period,  the  general 
principle  of  the  exception  has  been  graduaUy  extended, 
and  has  been  acted  upon  by  the  Courts  with  increasing 
liberality  (z). 

(y)  1  Salk.  368.  Cro.   Jac.   204.     A  question, 

(2)  It  is  presumed  that  the  however,  might  arise,  whether 

executor  will  have  a  reason-  if  he  shoidd  be  guilty  of  neg- 

able  time  for  the  removal  of  lect   in  taking    them   away, 

fixtures  after  the  death  of  his  it  would  not  amount  to  an 

testator.  See  Yr.  Bk.  22  Edw.  abandonment  of  the  right  to 

4,  p.  27  ;  Stodden  v.  Harvey^  have  them. 
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Section  II. 

Of  the  Right  of  the  Personal  Representatives  of  Tenant  for 
Life  or  in  Taiij  in  respect  of  Fixtures  put  up  for  Orna- 
ment or  Convenience, 

In  the  preceding  section  it  was  observed,  that  there  are  Chap.  in.  ■.  2. 
only  three  direct  authorities  relating  to  fixtures  put  up  by 
tenants  for  life,  or  tenants  in  tail ;  yiz.,  those  of  Lawton  v. 
Lawton  (a).  Lord  Dudley  y.  Lord  Warde  (6),  and  D*Eyncourt 
V.  Gregory  (c).  Of  these,  it  has  been  shown  that  the  two 
former  were  decided  upon  the  ground  of  an  exception  in 
favour  of  trade.  But  besides  trade  erections,  there  are 
also  articles  of  another  description,  which,  though  fixed 
to  the  freehold,  may  be  considered  in  the  nature  of  per- 
sonal estate;  viz.,  matters  of  ornament  and  convenience. 
It  is  as  to  such  articles  that  the  last-mentioned  case  is  an 
authority. 

The  right  of  the  personal  representative  of  tenant  for  Matters  of 
life  or  in  tail  to  take  away  matters  of  ornament  or  con-  ^^^^*'^*^*' 
venience,  may  be  inferred  from  the   circumstance  that  estate, 
fixtures  of  this  description  have  been  allowed  to  form  part 
of  the  personal  estate  of  a  deceased  tenant  in  fee.     This 
inference  is  warranted  by  the    rule   laid   down  in  the 
preceding  section  {d).    And  it  will  be  recollected,  that  a 
similar  mode  of  reasoning  was  used  in  investigating  the 
olaiiiis  of  a  common  tenant  against  his  landlord,  where, 
perhaps;  the  analogy  is  not  quite  so  direct  as  in  the  present 
case. 

It  will  not,  however,  be  found,  that  the  claims  of  the  Extent  of 
personal  representatives  of  tenants  for  life  or  in  tail,  in  P^^ilege. 
matters  of  ornament,  &c.,  can  be  carried  to  any  great 

{a)  3  Atk.  13.  {c)  L.  R,  3  Eq.  382. 

{b)  Amb.  113.  {d)  Ante,  p.  174. 

>'2 


Gregory, 
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^*rtL  extent  upon  the  authority  of  decisions  between  heir  and 
executor.  For,  on  referring  to  the  cases  cited  hereafter  (e), 
it  appears  that  the  articles  which  an  executor  of  a  tenant 
in  fee  has  been  held  entitled  to  take,  as  part  of  the  per- 
sonal estate,  consist  merely  of  hangings,  glasses,  and 
tapestry  nailed  to  the  walls  of  a  house,  furnaces,  grates, 
iron  backs  to  chimneys,  and  such  like  (/) .  These  instances, 
therefore,  only  establish  an  indulgence  extending  to  things 
which  subsist  as  complete  chattels  in  themselves,  and  which, 
having  been  put  up  as  mere  ornamental  furniture,  or  for 
temporary  domestic  convenience,  are  not  united  to  the 
fabric  of  the  house  by  any  permanent  or  substantial 
annexation  (g). 

B'Syneourt  v.  The  case  of  D^Eyncourt  v.  Gregory  {h)  was  decided  by 
Lord  Romilly,  M.  E.,  in  1866,  and  it  may  be  considered 
for  all  purposes  a  direct  authority  upon  the  rights  of  the 
personal  representative  of  a  tenant  for  life  against  the 
remainderman.  The  facts  were  shortly  as  follows: — A. 
was  tenant  for  life  of  Whiteacre  under  a  settlement,  and 
he  was  also  tenant  in  fee  of  Blackacre.  By  his  will  he  de- 
vised Blackacre  in  strict  settlement  to  the  families  entitled 
to  Whiteacre  under  the  settlement  of  that  property,  and 
he  bequeathed  to  the  trustees  of  his  will  {inter  alia)  all  his 
furniture,  tapestry,  marbles,  statues,  and  pictures,  with  their 
frames  and  glasses,  which  should  be  in  or  about  the 
manor  house  on  Whiteacre,  and  of  which  he  had  power  to 
dispose,  and  directed  that  his  trustees  should  stand  pos-. 
sessed  thereof,  upon  trust  that  the  same  might  be  held  und 
enjoyed  as  heirlooms  by  the  person  or  persons  who  should, 
by  virtue  of  his  will,  be  from  time  to  time  entitled  to 
Blackacre.  The  will  edso  contained  a  shifting  clause  as  to 
Blackacre  and  the  articles  thereby  made  heirlooms.     A. 

(<?)  Post,  n.  243.  vey,  2  Str.  1141 ;  and  Beck  v. 

(/)  See  the  cases  of  Squier  Hebow,  1  P.  Wms.  94. 

V.  Mayer,  Freeman's  Cas.  in  (y)  Ante,  Ch.  I.  p.  8. 

Chy.  p.  249 ;  Harvey  v.  Jlar-  {h)  L.  R,  3  Eq.  382. 
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died  in  1854,  whereupon  B.  became  tenant  for  life  of  Chap.  m.  ■.  2. 
Blaokaore  under  the  will  of  A.,  and  also  of  Whiteaore 
under  the  settlement  of  that  property.  On  the  death  of 
B.,  C.  became  tenant  for  life  of  Blackacre,  and  tenant  in 
tail  in  possession  of  Whiteaore.  In  1861,  and  during  the 
possession  of  C,  the  shifting  clause  in  the  will  of  A.  took 
effect  in  favour  of  D.  Thereupon  the  question  arose  as  to 
what  were  the  articles  contained  in  the  gift  of  heirlooms  in 
the  will  of  A.,  which  he  had  power  to  dispose  of,  and  which 
would  therefore,  bj  the  operation  of  the  shifting  clause, 
pass  to  D.  together  with  Blackacre.  It  will  be  seen,  there- 
fore, that,  in  point  of  fact,  the  conflict  was  between  the 
personal  representative  of  A.,  the  tenant  for  life,  and  C, 
the  remainderman. 

The  principal  articles  claimed  by  C.  as  fixtures  were  as 
follows : — Tapestries  in  the  gallery  and  another  room  of  Tapestries 
the  mansion  house.     These  were  stretched  on  wood  and  screwed 
attached  by  screws  or  nails  to  plugs  of  wood  inserted  in  *^  ^*^- 
the  brick  wall.     Fainted  wood  mouldings  had  been  placed 
round  the  face  of  the  tapestry,  flush  with  the  wood  wains- 
coting or  panelling  of  the  room ; — A  picture  fixed  in  a  panel  Picture  in 
in  a  similar  way  to  the  tapestries,  but  having  a  gilded  ^^  ' 
frame  placed  on  the  mouldings,  and  attached  thereto  and 
to  the  wainscoting  of  the  room  by  screws  or  nails; — Carved  Frames  fiUed 
and  gilt  frames  filled  with  satin,  occupying  the  side  of  a  ^' 

room,  and  placed  against  the  flush  face  of  the  wall  to 
which  they  were  attached  with  nails  or  screws ; — A  chim-  Chimney- 
i^QJ-glosB  in  an  ornamental  frame  and  an  oil  painting 
surmounting  it,  which  were  placed  against  the  flush  face 
of  the  wall  and  attached  with  nails  or  screws  as  an  ordi- 
nary looking-glass  would  be  flxed ; — Kneeling  figures  and  Figures  and 
marble  vases  which  rested  upon  pedestals,  their  great  ^d^uS!^ 
weight  rendering  unnecessary  the  use  of  mortar  or  cement 
for  the  purpose  of  attaching  them  thereto ; — Stone  figures  Stone  lions, 
of  lions  at  the  head  of  a  fiight  of  steps  in  the  garden. 
These  also  simply  rested  on  stone  pillars,  their  own  weight 
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^M^^*       being  sufficient  to  prevent  them  being  displaced ; — Oma* 
Marble  mental  garden  seats,  formed  of  marble  slabs  resting  on^ 

garden  seats.   ^^^^  ^^^  atta,ched  to,  stone  uprights  sunk  a  short  distance 

into  the  soil.  It  was  stated  that  all  these  articles  could  be 
removed  without  material  damage. 

T^?IS^^*n*        Lord  Romilly  said: — "It  is  clear  that  the  testator" 
M.  R.  '  (viz.,  A.)  "  could  not  have  disposed  of  paper  affixed  to  the 

**  walls,  nor,  if  he  had  used  silk  instead  of  paper  for  lining 
"  the  walls,  could  he,  in  my  opinion,  have  removed  the 
^*  silk.  So,  if  the  testator  had  covered  the  walls  of  the 
"  house  with  panelling,  he  could  not,  in  my  opinion, 
"  have  removed  the  panelling,  and  have  left  the  walls 
"  bare.  If  he  caused  them  to  be  painted  in  fresco,  he 
"  could  not  have  removed  the  paintings,  and  I  think  if  he 
"  had  caused  the  panels  to  be  painted  he  could  not  have 
"  removed  the  painting  any  more  than  if  he  had  put  in 
"  panels  already  painted,  and  fixed  them  close  to  the  wall. 
"  In  all  these  cases  I  think  they  must  be  considered  to  be 
"  fixtures  not  removable  by  the  tenant  for  life.  .  .  . 
"  Both  the  painting"  (viz.,  the  picture  in  the  panel)  "  and 
"  the  tapestries  could  be  removed  unquestionably  in  this 
"  sense,  that  they  could  be  taken  down,  and  the  space 
"  left  or  filled  with  satin,  and  so  likewise  the  satin  in  the 
"  frames  could  be  taken  down,  and  the  gaps  replaced  by 
"  paper,  in  the  same  manner  as  the  tapestry  might  be  re- 
"  placed  with  satin  ;  whereas  the  paper,  being  stuck  close 
^*  to  the  wall,  could  not  be  removed ;  but,  in  my  opinion, 
**  in  all  these  cases,  whether  it  is  the  paper,  or  the  satin,  or 
"  the  panels,  or  the  tapestry,  they  are  all  part  of  the  wall 
"  itself,  and  they  are  fixtures  not  to  be  removed.  In  all 
"  these  oases  the  question  is,  not  whether  the  thing  itself 
**  is  easily  removable,  but  whether  it  is  essentially  a  part 
**  of  the  building  itself  from  which  it  is  proposed  to  remove 
"  it,  as  in  the  familiar  instance  of  the  grinding  stone  of  a 
"  fiour  mill,  which  is  easily  removable,  but  which  is  never- 
"  theless  a  part  of  the  mill  itself,  and  goes  to  the  heir, 


FIXTURES  FOR  ORNAMENT,  ETC.  183 

"  and  not  to  the  legal  personal  representative.  The  chimney-  Chap.  III.  ■.  2, 

*'  glass,  and  the  ornamental  frame,  and  the  oil  painting 

^^  surmounting  it,  appear  to  me  to  be  no  part  of  the  house 

"  itself,  or  of  the  wall  itself,  but  to  be  merely  ornaments 

*'  attached  to  it,  which  the  testator  might  have  removed. 

**  The  carved  and  gilt  frames  filled  with  blue  and  white 

'*  satin,  as  I  understand  the  evidence,  fall  exactly  in  the 

**  same  category  as  the  tapestry,  and  are,  in  fact,  instead 

^*  of  what  is  usually  paper,  a  covering  of  the  walls,  and 

"  form  part  of  the  walls  themselves." 

With  respect  to  the  kneeling  figures,  marble  vases,  stone  . 
lions  and  garden  seats,  his  Lordship  said,  '^  I  think  it  does 
^^  not  depend  on  whether  any  cement  is  used  for  fixing 
"  these  articles,  or  whether  they  rest  by  their  own  weight, 
"  but  upon  this — whether  they  are  strictly  and  properly 
'^  part  of  the  architectural  design,  .  .  .  and  put  in 
'^  there  as  such,  as  distinguished  from  mere  ornaments  to 
"  be  afterwards  added"  {(),  In  the  result,  therefore,  his 
Lordship  held  that,  with  the  exception  of  the  chimney-glass 
and  the  oil  painting  surmounting  it,  none  of  the  articles 
could  be  reinoved  by  D.,  inasmuch  as  they  were  either 
essential  parts  of  the  house,  or  formed  part  of  its  archi- 
tectural design. 

Although  in  this  case  the  only  articles  which  Lord  Right  of 
Homilly  allowed  to  be  removed  were  mere  chattels  (/),  J^Benta- 
it  seems  to  be  a  fair  inference  from  his  judgment,  that  tiveanot 
had  there  been  any  fixtures  which  were  not  essential  to  chattels, 
the  house,  in  the  sense  that  their  removal  would  have 
necessitated  the  substitution  of  some  other  article  in  their 
place,  the  personal  representative  of  the  tenant  for  life 
would  have  been  allowed  to  remove  them.      Thus^  for 
instance,  although  a  personal  representative  of  a  tenant 
for  life  or  in  tail  would  not,  it  is  submitted,  be  allowed  to 

(•)  See  anlBj  Chap.  I.  p.  22  (J)  Ante,  pp.  8,  181. 

et  seq. 
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^"^^-  remove  an  ornamental  chimney-pieoe,  it  might,  perhaps, 
be  otherwise  with  reference  to  suoh  an  article  as  a  gase- 
lier. To  this  extent,  therefore,  it  is  thought  the  case  of 
D^Eyncourt  v.  Oregory  is  an  authority  in  favour  of  the 
right  of  suoh  representatives. 

Analogy  of  It  is  very  questionable  whether  it  would  be  safe  to  con- 
between  elude,  that  a  matter  of  ornament  put  up  by  a  tenant  for 
l^mord  and  lif^^  ^q^^  might  be  claimed  as  personalty  by  his  executor, 
on  the  ground  that  it  would  be  a  removable  fixture,  as 
between  landlord  and  tenant.  Upon  this  subject  the 
reader  will  find  some  observations  in  the  concluding  part 
of  the  last  section ;  and  he  will  collect  from  thence  how 
far  the  decisions  in  favour  of  a  common  tenant  may  be 
applied  to  questions  between  tenants  for  life,  &c.  and 
those  in  remainder.  It  would  seem,  indeed,  from  some 
expressions  of  Lord  Hardwicke  and  Lord  Mansfield,  men- 
tioned on  a  former  occasion  (A:),  that  these  judges  were 
disposed  to  give  a  very  liberal  construction  to  the  privilege 
of  the  personal  representative ;  for  they  appear  to  consider 
that  he  is  entitled  to  remove  things  which  have  been  put 
up  for  the  general  improvement  of  the  estate.  There  is, 
however,  no  instance  in  which  the  Courts  have  acted  upon 
this  principle,  and  it  would  by  no  means  be  safe  to  rely 
upon  it  in  any  practical  question.  On  the  other  hand,  there 
can  be  no  doubt  that  the  personal  representatives  of  a  tenant 
for  life  would  not  be  allowed  to  remove  articles  which  an 
ordinary  tenant  could  not  remove,  as,  for  instance,  the 
framework  of  a  greenhouse  erected  in  the  grounds  of  a 
house,  though  only  slightly  attached  by  mortar  to  a  brick 
foundation  (/). 

General  ob-  In  the  dearth,  therefore,  of  direct  authority  in  favour  of 
the  right  of  the  personal  representatives  to  things  set  up 
by  tenants  for  life  or  in  tail,  cases  respecting  the  rights  of 

(k)  Ante,  p.  172,  note  {p).  {I)  Jenkins  v.  Gcthing,  ante, 

p.  113. 
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such  persons,  which  cannot  be  brought  within  the  decisions  Cliap.  in.  ■■  2. 
as  to  trade  fixtures,  must  in  general  be  left  to  be  inferred 
from  the  case  of  UEyncourt  v.  Gregory  {supra),  or  from 
determinations  between  the  heir  and  executor  of  the  owner 
in  fee  (m).  And  where  none  of  those  determinations  are 
in  point,  the  question  whether  an  article  is  part  of  the  real 
or  personal  estate,  must  be  examined  with  reference  to 
the  general  principles  on  which  the  exception  in  favour 
of  matters  of  ornament  has  been  allowed  in  other  cases. 
It  will  always,  however,  be  material,  in  the  practical  appli- 
cation of  those  principles,  to  take  into  consideration  the 
manner  in  which  the  article  is  constructed  and  affixed,  its 
character  and  use,  and  the  injury  which  may  be  occasioned 
to  the  reversionary  interest  by  its  removal  (n). 

(m)  Post, -p,  242,  observations  in  the  concluding 

(«)  See  Martin  v.  i^otf,  26      part  of  sect.  4  of  Chap.  II. 
L.  J.)  Q.  B.  at  p.  132,  and  the     ante,  p.  125. 
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Section  III. 

Of  the  Rights  of  Tenants  for  Life  or  in  Tail,  during  their 

LiveSy  in  respect  of  Fixtures, 

Part  I.  The  two  former  sections  have  treated  of  the  right  of  pro- 
perty in  fixtures  after  the  death  of  a  tenant  for  life,  or  a 
tenant  in  tail ;  and  the  rules  laid  down  were  intended  to 
apply  only  to  the  claims  of  the  personal  representatives  of 
those  individuals,  as  against  the  party  who  has  succeeded 
to  the  estate  in  reversion.  But  it  might  be  useful  to 
inquire  what  are  the  privileges  of  the  tenants  themselves 
in  respect  of  things  they  annex  to  their  own  freehold ;  and 
to  distinguish  between  the  powers  they  possess  from  the 
general  principles  of  tenure  as  incident  to  their  estates, 
and  those  which  they  derive  under  the  law  of  fixtures. 

Right  of  ^  And,  first,  with  respect  to  a  tenant  in  ttdl.  There  can 
be  no  doubt  that  a  tenant  in  tail,  by  reason  of  the  nature 
of  his  estate,  and  independently  of  the  law  of  fixtures, 
may  remove  whatever  he  has  affixed  to  the  premises,  with- 
out reference  either  to  the  mode  of  its  annexation,  or  the 
purpose  for  which  it  was  put  up.  For  a  tenant  in  tail 
may  commit  every  kind  of  waste ;  and  a  court  of  equity 
will  in  no  case  whatsoever  restrain  him  by  injunction  (a). 
It  seems  that  the  same  observation  holds  in  the  case  of  the 
grantee  of  tenant  in  tail ;  and  if  there  be  subsequent 
grantees,  it  applied  to  them  also  (6).  The  tenant  in  tail, 
however,  must  exercise  his  powers  during  the  continuance 

(a)    Perkins'      Profitable  of  Marlborough^  3  Madd.  at 

Booke,  §  58 ;  Lord  Glenorchy  p.  532.     And  see  1  Cru.  Dig. 

V.  Bosville,  Cas.  temp,  Talb.  Tit.  2,  ch.  1,  §  32. 
at  p.  16  ;  Jervis  v.  Bruton,  2  {b)  3  Leon.  121 ;  8  Bac.  Ab. 

Vem.  251  ;  Att.-Gen.  v.  Duke  tit.  Waste  (F.)  p.  392. 


tenant  in  tail. 
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of  his  estate ;  for  at  the  instant  of  his  death  they  cease  (c) ;  chap.  ni.  b.  8. 
and  the  right  which  survives  to  his  personal  representative^ 
under  the  law  of  fixtures,  is  of  a  very  inferior  nature. 

Secondly,  with  respect  to  a  tenant  for  life : — although  Rigrht  of 

1    t       •  J  •ji    J    i.  »i  J.       fi  tenantfor life. 

in  general  he  is  not  permitted  to  commit  waste  of  any 
kind,  but  is  impeachable  for  it,  unless  the  contrary  is  pro- 
vided by  positive  limitation  ((/),  yet,  by  inference  from  the 
right  which  it  has  been  seen  is  possessed  by  his  executor 
after  his  death,  it  must  be  concluded  that  he  is  entitled 
during  his  life,  to  remove  the  same  description  of  things 
that  his  executor  might  claim  as  part  of  the  personal 
estate  (e).  And  since  the  tenant  for  life  is  punishable  for 
every  act  of  commissive  waste,  it  is  apparent  that  his  title 
to  sever  a  thing  from  the  freehold  cannot  arise  from  a 
power  incident  to  his  estate,  but  accrues  to  him  by  virtue 
of  the  law  of  fixtures  only. 

By  the  same,  mode  of  reasoning  it  may  be  inferred,  that  Tenant  pour 
if  a  person  is  tenant  pour  auter  vicy  he  will  have  all  the  ^^^  *'*** 
rights  after  the  death  of  the  cestui  que  viCy  that  his  own 
executor  would  have  if  he  were  tenant  for  his  own  life. 


(c)  Cru.  Dig.  uhi  sup* 
{d)  1  Cru.  Dig.  Tit.  3,  ch.  2. 
But  the  Chancery  Division  will 
not,  in  general,  interfere  in  the 
case  of  permissive  waste  by  a 
tenant  for  life.  See  notes  to 
Leiois  Bowleses  case,  Tudor, 
L.C.,p.  107(3rded.).  And  see 
Appendix  (G).  And  it  has  been 
recently  decided  that  an  action 
does  not  now  lie  in  the  Queen's 
Bench  Division  in  respect  of 
such  waste  at  the  suit  of  a  per- 
son having  merely  an  equit- 
able estate,  Barnes  v.  Dotvlingf 
44  L.  T.  809 ;  secusy  where  an 
express  duty  to  repair  is  cast 


upon  him  by  the  instrument 
creating  the  estate*  Wood- 
house  V.  Walker,  5  Q.  B.D.404. 
As  to  the  powers  of  the 
tenant  for  life  of  a  settled 
estate,  see  now  45  &  46  Vict, 
c.  38,  s,  29. 

(c)  A  tenant  for  life  cannot 
remove  those  things  which  he 
has  made  an  essential  part  of 
a  house.  D^ Eyncourt  v.  Gre- 
gory, L.  E.,  3  Eq.  382,  395. 
As  to  his  rights  in  respect  of 
trees  and  timber,  see  Ilony- 
wood  V.  Hony woody  L.  E.,  18 
Eq.  306. 
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^>rtL  But  if  the  tenant  for  life  holds  his  estate  without 

Tenant  for      impeachment  of  waste,  his  situation  is  altogether  different, 
life  witi^out     YoT  in  this  case  his  powers  are  much  more  extensive,  and, 

impeachment;     .  ... 

like  those  of  tenant  in  tail,  arise  merely  out  of  his  estate. 
So  that,  whenever  he  severs  a  thing  from  the  freehold,  he 
must  be  considered  to  do  it  by  virtue  of  a  right  quite  inde- 
pendent of  the  law  of  fixtures.  Still,  however,  the  interest 
of  tenant  for  life  mthout  impeachment  so  far  differs  from 
that  of  tenant  in  tail,  that  if  a  case  may  be  supposed  where 
the  removal  of  an  erection  put  up  by  the  tenant  for  life 
himself,  would,  from  its  circumstances,  amount  to  an  act 
of  malicious  waste  or  destruction,  it  is  conceived  that  he 
would  not  be  allowed  to  take  it  away  (/). 


Nature  of 
light  oon- 
ferred. 


The  distinction  between  the  rights  which  belong  to  a 
tenant  from  his  not  being  impeachable  for  waste,  and  those 
which  he  derives  from  the  law  of  fixtures,  is  pointed  out 
by  Lord  Holt.  He  observes,  in  Pookas  case  (g)  (in  refer- 
ence to  the  taking  of  fixtures  in  execution),  that  the  case  of 
tenant  for  years  without  impeachment  is  not  like  that  of  a 


(/)  There  are  many  im- 
portant decisions  upon  the  re- 
straints imposed  in  the  Court 
of  Chancery,  on  the  clause 
"  without  impeachment  of 
wasted  See  Vane  v.  Lord 
Barnard,  2  Vem.  738 ;  S,  C. 
Prec.  Ch.  454,  1  Eq.  Cas.  Ab. 
399,  1  Salk.  160;  JRoltT.  So- 
mervilU,  2  Eq.  Cas.  Ab.  759 ; 
Packing ton^B  case,  3  Atk.  215  ; 
Aston  V.  Aston,  1  Ves.  263  ; 
O'Brien  Y.&Brien,  Amb.  107; 
Strathmore  v.  Bowes,  2  Br.  Ch. 
Cas.  88 ;  Marq.  Doicnshire  v. 
Lady  Sandys,  6  Ves.  107;  Lord 
Tamworth  v.  Lord  I'^errers,  6 
Ves.  419;  Day  v.  Merry,  16 
Ves.  375  a ;  see  also  Chamber- 
lyne  v.  Dunimer,  1  Br.  Ch.  Cas. 
166;  Parteriche  v.  Powlett,  2 


Atk.  383 ;  Burges  v.  Lamb, 
16  Ves.  at  p.  185  ;  Pyne  v. 
Dor,  1  T.  E.  at  p.  56 ;  Com. 
Dig.  tit.  Chancery  (D.  11); 
Tudor,  L.  C.  pp.  112, 115  (3rd 
ed.).  An  estate  for  life  with- 
out impeachment  of  waste  does 
not  now  confer  any  legal  right 
to  commit  equitable  waste, 
Jud.  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  25,  sub-s.  3.  As  to 
the  measure  of  damages  where 
a  tenant  for  life  without  im- 
peachment has  cut  ornamental 
timber,  Bubb  v.  Yelverton,  L. 
R,  10  Eq.  465.  See  the  doc- 
trine of  equitable  waste  con- 
sidered generally,  per  Jessel, 
M.  R.,  in  Baker  v.  Sebright,  13 
Ch.  D.  179. 
(y)  1  Salk.  368. 
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oommon  tenant.    In  the  former  case,  he  allowed  that  the  C3iap.lir.t.8. 

sheriff  oould  not  cut  down  and  sell,  though  the  tenant 

might ;  and  the  reason  was^  because  in  that  case  the  tenant 

had  only  a  bare  power  without  an  interest ;  but  a  common 

tenant  has  an  interest  as  well  as  a  power,  as  tenant  for 

jears  has  in  standing  com,  in  which  case  the  sheriff  can 

cut  down  aad  sell. 

The  rights  of  a  tenant  in  tail  after  possibility  of  issue  Tenant  apiij 
extinct,  in  removing  things  afl^ed  to  the  freehold,  may  be  ^^      *^^* 
considered  as  being  the  same  as  those  of  a  tenant  for  life 
without  impeachment  of  waste  (A).     Bat  the  grantee  of 
tenant  in  tail  apri8  pombility  is  in  the  situation  of  a  bare 
tenant  for  life  (t). 

A  tenant  by  the  courtesy  is  punishable  for  waste,  like  Tenant  by  the 
a  common  tenant  for  life.    So  likewise  is  a  tenant  in  ^'*'*^®^* 
dower  {j).      And  hence  the  rights  of  these  parties  in 
fixtures  will  resemble  those  which  belong  to  tenants  for 
Hfe. 

From  comparing  the  rights  enjoyed  by  the  owners  of  Rights  of 
these  several  interests  and  by  their  personal  representatives,  nf^c.  ^Ind 
it  may  be  seen  that  the  privilege  of  removing  fixtures  after  o*  ^^ 
the  determination  of  the  particular  estate  does  not  arise  compared*, 
out  of  the  principle,  that  whatever  a  testator  might  have 
removed  in  his  lifetime,  his  executor  is  entitled  to  remove 
after  his  death.     For  it  has  been  shown,  that  the  rights  of 
tenants  in  tail,  and  tenants  for  life,  differ  both  in  nature 
and  degree ;  whereas  the  rights  of  their  executors  are  in  all 
respects  similar.     The  distinction  seems  to  be,  that  in  the 

(A)  Herlakenden' 8    case,    4  209.     And  see  Com.  Dig.  tit. 

Co.  at  p.   63  a;  Abraham  v.  Chancery  (D.  11);  Tudor,  L. 

Bubb,  Freem.  Cas.  Chy.  53;  C.  at  pp.  59,  115  (3rd  ed.). 
S.  C,  2  Eq.  Cas.  Ab.  757  ;  2  (i)   George  Ap  Rice's  case, 

Show.  69;  Anon,,  Freem.  Cas.  3  Leon.  241  ;  Co.  lit.  28  a. 
Chy.  279;    Williams  v.   WiU  (J)  2  Inst.  145,  301,  353. 

Hams,  1 5  Yes.  419,  and  1 2  East, 
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Part  r.  case  of  a  tenant  in  tail  or  tenant  for  life  without  impeach- 
ment of  waste,  the  testator  removes  articles  affixed  to  the 
freehold  simply  by  reason  of  a  power  incident  to  an  estate 
in  land ;  whereas  the  right  of  the  executor  is  communicated 
to  him  by  the  law  with  a  view  to  public  benefit  and  con- 
venience. The  analogy  of  the  doctrine  of  emblements, 
which  is  frequently  of  use  in  explaining  the  law  of  fixtures, 
seems,  in  this  instance,  calculated  to  mislead. 

Many  legal  inferences  of  a  curious  nature  appear  to 
result  from  the  comparison  here  suggested.  Thus,  in 
respect  of  the  rights  of  the  executor  of  a  tenant  in  tail,  it 
is  apprehended,  that  if  his  testator  leaves  issue  in  tail,  the 
executor  will  not  be  entitled  to  greater  privileges  as  to 
fixtures  against  the  heir  in  tail,  than  the  executor  of  tenant 
in  fee  simple  may  be  foimd  to  have  against  the  heir  in 
fee ;  although  the  heir  in  tail  takes  performam  doni.  Con- 
sequently, the  right  of  the  executor  of  a  tenant  in  tail  may 
vary  according  as  it  is  opposed  to  that  of  the  heir  in  tail, 
or  to  that  of  the  remainderman  or  reversioner.  That  is  to 
say,  the  same  difference  will  probably  be  found  between 
the  right  of  the  executor  of  tenant  in  tail  against  the  issue 
in  tail,  and  that  of  the  executor  of  tenant  in  tail  against 
the  remainderman  or  reversioner,  as  exists  between  the 
right  of  an  executor  of  tenant  in  fee  against  the  heir,  and 
the  right  of  an  executor  of  tenant  in  tail  against  the 
remainderman  or  reversioner  (k).  It  would  not,  however, 
serve  any  useful  purpose  to  enter  further  here  into  questions 
of  this  nature.  The  object  of  the  present  section  has  been 
principally  to  illustrate  the  principles  laid  down  in  the 
first  chapter  of  the  work ;  and  it  is  obvious  that  this  illus- 
tration could  not  have  been  offered  at  an  earlier  period, 
nor  until  the  rights  of  the  several  parties  whose  claims 
have  been  examined  had  been  fully  developed. 

{k)  See  post,  p.  237. 
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Section  IV. 

Of  Fixtures  put  up  hy  Ecclesiastical  Persons  ;  and  of 

Dilapidations. 

To  this  chapter  may,  perhaps,  most  conveniently  be  referred  Chap.  ni.  a.  4. 
another  description  of  cases,  in  which  the  right  of  removing  Bemoyal  of 
property  annexed  to  land  occasionally  comes  in  question ;  ^^]^^S^ 
and  this  is  in  the  instance  of  persons  holding  ecclesiastical  persons, 
benefices. 

The  claims  arising  between  these  persons  and  their  Their  rights 
successors,  in  respect  of  annexations  made  by  them  to  the  thoroof**^ 
freehold,  seem  very  nearly  to  resemble  those  which  have  tenants  for 

life   &o 

been  the  subject  of  the  preceding  sections  (a).  And,,  * 
accordingly.  Bishop  Gibson  in  his  Codex  (6),  in  treating 
of  dilapidations,  refers  to  the  cases  of  Beck  v.  Rebowy  Cave 
V.  Cav€j  and  Herlakenden's  case,  which  have  frequently 
been  cited  in  this  treatise  (c).  And  he  says,  that  ^^  he  sets 
*^  them  down  as  parallel  to  the  disputes  which  sometimes 
"  happen  between  succeeding  incumbents  and  the  exe- 
"  cutors  of  their  predecessors,  as  to  what  may,  or  may  not 
'^  be  taken  away,  and  how  far  the  taking  them  away  shall 
"  be  accounted  Dilapidation." 

The  questions  generally  in  dispute  between  ecclesiastical  May  remove 
persons  relate  to  matters  of   ornament   or  convenience  grates,  &o. 

(a)  It  must  be  understood  benefice,   as  in  the    case   of 

that  throughout  this  section  loans  from  the  governors  of 

only  those  annexations  are  re-  Queen  Anne's  Bounty,  stand, 

f  erred  to  which  have  been  put  of  course,  upon   an   entirely 

up  by  such  persons  at  their  different  footing, 

own  expense.    Cases  in  which  {b)  Page  752. 

the  cost   of    the  annexation  (c)  E.  g,  ante^  pp.  42,  106, 

becomes   a  charge  upon  the  107. 
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erected  in  the  parsonage-house,  &o.y  by  the  resident  inoum- 
bent.  And,  with  respect  to  things  of  this  description,  it 
is  laid  down  in  Bum's  Ecclesiastical  Law  {d)y  that  '^  If  an 
'  incumbent  enter  upon  a  parsonage-house,  in  which  there 
'  are  hangings,  grates,  iron  backs  to  chimnies,  and  such 
^  like,  not  put  there  by  the  last  incumbent,  but  which 
^  have  gone  from  successor  to  successor,  the  executor  of 
'  the  last  incumbent  shall  not  have  them,  but  it  seemeth 
^  that  they  shall  continue  in  the  nature  of  heir-looms ; 

*  but  if  the  last  incumbent  fixed  them  there  only  for  his 

*  own  convenience,  it  seemeth  that  they  shall  be  deemed 
'  as  furniture,  or  household  goods,  and  shall  go  to  his 

*  executor." 


OottageB  or  In  Huntky  v.  Russell  (^),  decided  in  1849,  an  incumbent 
on  the  ^  brought  an  action  against  the  executors  of  his  predecessor, 
ground.  in  respect  of  the  removal  by  him  of  a  cottage,  a  bam,  and 

a  lean-to,  all  of  which  rested  on  the  ground,  or  on  bay 
stones  (/).  The  Court  of  Queen's  Bench  decided  that  the 
defendants  were  not  liable,  saying  that  the  incumbent 
clearly  had  a  right  to  remove  these  buildings,  inasmuch  as 
Hothouses,  they  were  not  fixed  to  the  freehold  (g).  Here  the  erections 
in  question  were  mere  chattels,  but  in  the  subsequent  case 
of  Martin  v.  Eoe  (A),  the  right  of  the  personal  representa- 
tives of  a  deceased  incumbent  to  remove  more  substantial 
erections  came  under  the  consideration  of  the  same  Court. 
In  that  case  a  rector  had,  at  his  own  expense  and  at  a  cost 
of  about  600/.,  put  up  in  the  rectory  garden  two  hothouses. 


{d)  Vol.  4,  p.  413. 

(e)  13  Q.  B.  572. 

(/)  One  of  the  buildings 
stood  partly  upon  posts  which 
had  sunk  a  short  distance  into 
the  ground.  Parke,  B.,  be- 
fore whom  the  case  was  tried, 
directed  the  jury  that  if  the 
intention  of  the  party  erecting 
the  posts  was  merely  to  prop 


up  the  building,  and  not  to  let 
it  into  the  ground,  the  sinking 
described  would  not,  in  his 
opinion,  make  the  building  a 
fixture.  And  the  jury  found 
accordingly  that  the  building 
was  not  a  fixture.  As  to  this, 
see  ante.  Chap.  I.  p.  5. 

(y)  Ante,  Chap.  I.  p.  6. 

(A)  7  E.  &  B.  237. 
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a  short  distance  from  and  unconnected  with  the  rectory  Chap,  m.  ■.4. 

house  or  any  other  building.     The  hothouses  consisted  of 

low  brick  walls  on  which  mortar  was  spread,  and  bedded 

into  the  mortar  were  wooden  frames  and  glass  work,  the 

glass  sliding  up  and  down  on  pulleys.     After  the  death  of 

the  rector  the  plaintiffs,  his  executors,  removed  the  glass 

and  framework,  doing  no  damage,  except  that  which  wad 

necessarily  done  to  the  mortar  (t),  and  leaving  the  brick 

walls  untouched.     The  defendant,  the  succeeding  rector, 

claimed  and  took  these  materials  from  the  plaintiffs,  and 

the  question  which  the  Court  were  called  upon  to  decide  was, 

to  which  of  the  parties  the  materials  in  question  belonged  ? 

The  judgment  of  the  Court  was  for  the  plaintiffs,  and  Judgment  in 
was  delivered  by  Lord  Campbell,  C.  J.,  who,  after  saying  ^^[ 
that  had  the  testator  in  his  lifetime  removed  the  materials, 
and  even  the  brick  walls,  the  defendant  could  not  have 
sued  the  plaintiffs  for  dilapidations  (7),  continued :  "  It  is 
"  of  course  a  different,  and  perhaps  a  more  difficult  ques- 
"  tion,  whether,  if  the  incumbent  at  his  death  leave  entire 
"  on  the  glebe  and  in  good  repair  an  erection  which  he 
"  might  have  himself  removed,  the  executor  may,  within 
"  a  reasonable  time  after  his  death,  remove  such  parts  of 
"  it  as  are  in  their  nature  fixtures  and  capable  of  removal 
"  without  injury  to  the  freehold.  .  .  .  The  testator  has 
"  committed  no  waste,  either  voluntary  or  permissive :  he 
"  has  left  on  the  glebe  that  which  he  might  have  removed, 
"  and  which,  being  left,  imposes  no  duty  on  the  successor ; 
**'  it  is  that  which,  if  he  had  himself  severed  it  from  the 
"  freehold,  would  clearly  have  reverted  to  his  personal 
"  estate  and  gone  to  his  personal  representative.  Then 
"  has  he,  by  leaving  them  so  united  to  the  freehold  as  the 
"  case  states,  annexed  them  inseparably  to  it,  so  that  they 
"  are  no  longer  part  of  his  personal  estate  P"  His  Lord- 
ship then  referred  to  a  passage  contained  in  former  editions 

(t)  Antej  p.  70.  {fj  As  to  this,  see  post,  p.  198. 

F.  O 
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Parti. 


Bistinoiion 
between  in- 
cumbent and 
tenant  for  life. 


of  tliis  treatise — to  the  effect  that  the  privilege  of  the  exe- 
cutor of  an  incambent  in  respect  of  fixtures  is,  in  general, 
similar  to  that  of  the  executor  of  a  tenant  for  life  (A) — and 
said,  '*  It  maj  be  worth  observing  that  there  is  this  dis- 
''  tinction  between  an  incumbent  and  ordinary  tenant  for 
"  Ufe ;  that  the  former  has  at  no  time  any  reversioner  with 
"  any  present  interests  or  rights,  whereas,  when  the  latter 
"  annexes  any  thing  to  the  freehold  or  in  any  way  meddles 
"  with  it,  he  annexes  to  or  meddles  with  that  in  which 
^*  some  other  person  or  persons  has  or  have  at  the  moment 
"  an  existing  interest  which  may  be  increased  or  decreased 
"  in  value  by  what  he  does,  and  which  the  law  will  pro- 
"  tect  (/).  But  neither  the  patron  of  the  benefice  nor  the 
^'  future  unknown  successor  has  any  such  interest  in  the 
"  parsonage  or  glebe ;  if  anyone  can  interfere  it  is  the 
"  Ordinary,  and  he  not  in  respect  of  any  interest  vested 
"  in  him,  but  to  advance  the  general  public  object  of 
'*  endowments  to  the  clergy.  This  seems  a  reason  for 
"  enlarging  the  rule  as  between  the  executor  and  successor, 
"  where  the  subject-matter  in  dispute  is  not  of  a  kind 
*^  that  can  be  considered  as  inalienably  attached  to  the 
"  benefice,  as  in  such  case  thete  would  be  no  ground 
"  even  for  the  interference  of  the  Ordinary  ....  In 
'^  regard  to  an  ecclesiastical  benefice,  the  character  and 
"  object  of  the  building  to  which  the  chattel  is  attached, 
^^  and  for  which  it  has  been  so  attached,  seem  of  very 
"  great  consequence  in  determining  whether  there  was 
"  any  intention  to  separate  it  permanently  and  irrevocably 
^'  from  the  personal  estate.  Here  then  is  an  erection,  in 
"  itself  purely  matter  of  luxury  and  ornament,  which  the 


{k)  The  passage  referred  to 
occurs  on  page  146  of  the  2iid 
edition,  and  is  as  follows : — 
"  It  may  therefore,  it  is  con- 
"  ceived,  be  laid  down,  that  an 
**  incumbent  or  his  executor 
'*  will,  in  general,  be  entitled 
''  to  fixtures  of  the  same  de- 


' '  scription  as  those  which  form 
''  part  of  the  personal  estate 
"  of  a  deceased  tenant  for  life, 
'*  and  which  have  been  de- 
*'  scribed  in  the  second  section 
**  of  this  chapter." 

(/)  See  further,  Huntley  v. 
Russell,  13  Q.  B.  at  p.  588. 
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"  testator  might  have  pulled  down,  but  which  he  probably  Chap.iii.i.4. 

"  wished  to  enjoy  so  long  as  he  lived  in  the  benefice,  and 

"  therefore  did  not  remove  ;  to  this,  and  for  the  purpose  of 

'^  completing  that  luxurious  and  ornamental  creation,  a 

"  chattel  is  so  attached  that  it  may  be  detached  without 

"  injury  to  the  freehold.     We  think  the  inference  is  that 

**  it  never  ceased  to  be  a  chattel  during  the  testator's  life, 

^'  that  it  continued  to  be  so  at  the  moment  of  his  death, 

**  and  therefore  passed  as  part  of  the  personal  estate  to  the 

"  executors." 

It  must  be  confessed  that  the  latter  portion  of  the 
judgment,  in  so  far  as  it  decides  that  the  glasswork  and 
framework  of  the  hothouses  were  mere  chattels,  does  not 
seem  to  be  in  accordance  with  the  authorities  referred  to 
in  an  earlier  portion  of  this  work  (m) ;  and  it  is  noticeable 
that  in  other  passages  of  the  judgment  the   articles  in 
question  were  spoken  of  as  fixiurcs.     But,  be  this  as  it  Rights  of  exe- 
may,  it  appears  to  follow  from  the  reasons  given  by  Lord  cumbent*^" 
Campbell  for  the  distinction  which  he  points  out  between  greater  than 
the  position  of  the  incumbent  of  a  benefice  and  a  tenant  cator  of 
for  life,  that  the  rights  of  the  personal  representatives  of  tenant  for  life, 
the  former  as  to  the  removal  of  fixtures  are,  in  many 
instances,  more  extensive  than  those  of  the  representatives 
of  the  latter.     Indeed,  it  is  tolerably  certain  that  the  exe- 
cutors of  a  tenant  for  life  would  not  have  been  permitted 
to  remove  the  framework  of  hothouses  similar  to  those  in 
Martin  v.  Roe  (n). 

A  further  question  arises,  in  connection  with  the  above  Whether 

exGCutor  s 

case,  namely,  whether  the  rights  of  the  personal  repre-  rights  co- 
sentatives  of  an  incumbent  are  co-extensive  with  those  ©xtenaivewith 

.  incumbent  8. 

which  he  himself  enjoyed  during  his  life.     At  first  sight 
the  decision  in  question  seems  to  be  an  authority  for  the 

(m)  Ante,  Chap.  I.  p.  19.      ante,  p.  113. 
And  see   Jenkins  v.  Oething,  (w)  See  ante^  p.  184. 

()2 
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Part  I.  negative,  for  the  judgment  distinguishes  between  the  rights 
of  an  incumbent  himself  and  those  of  his  executors ;  and 
although  the  Court  intimated  their  opinion  that  the  de- 
ceased incumbent  might,  had  he  chosen,  have  removed 
the  brick-walls  of  the  hothouses,  no  such  intimation  is 
given  with  regard  to  the  rights  of  the  plaintiffs.  Not- 
withstanding this,  it  is  thought  that  with  respect  to 
additions  which  are  purely  matters  of  luxury  and  orna- 
ment, the  rights  of  the  representatives  are  as  extensive  as 
those  of  the  incumbent  himself.  Any  other  view  would 
seem  to  lead  to  the  conclusion  that  although  he  not  only 
might  but  ought  to  remove  such  additions  (o),  and  although 
his  representatives  might  probably  be  compelled  to  pay 
the  expenses  incurred  by  his  successor  in  removing  them  (/?), 
yet  they  themselves  might  be  prevented  by  that  successor 
from  doing  that  which  it  was  the  duty  of  their  testator 
to  have  done,  and  for  whose  default  in  which  they  are 
liable.  It  is  sub^Iitted,  therefore,  that  as  the  succeeding 
incumbent  is  only  entitled  to  have  transmitted  to  him 
those  things  which  are  necessary  to  render  the  parsonage 
and  glebe  reasonable  and  suitable  for  his  residence  and 
sustenance  {q)^  he  would  not  be  allowed  to  prevent  the 
removal  within  a  reasonable  time,  by  the  representatives 
of  his  predecessor,  of  such  things  as  he  himself  would  not 
be  bound  to  transmit  to  his  successor.  With  this  excep- 
tion, however,  the  rights  in  respect  of  fixtures  of  the 
representatives  of  an  incumbent  appear  to  be  similar  to, 
and  no  larger  than  those  of  the  representatives  of  a  tenant 
for  life  (r). 

Ornaments  oi       The  omaments  of  a  bishop's  chapel  are  considered  by 
ohapd  do  not  the  law  as  in  a  manner  fixed  to  the  realty,  and  in  the 

pass  to  the 
executor. 

(o)  Martin  v.  i?o^,  7  E.  &  and  Erie,  JJ.,  in  argimient. 

B.  at  p.  244.     And  see  post,  (q)  Post,  p.  198  et  seq. 

p-  198.  (r)  As  to  which,  see  ante, 

(/>)  S.   C.  7   E.   &  B.   at  p.  179. 
pp.    239,    240,  per  Coleridge 
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nature  of  heir-looms.    And  on  the  vacancy  of  a  see  they  Chap,  ni.  8.4. 
pass  to  the  succeeding  bishop,  and  do  not  belong  to  the 
executors  of  the  deceased  party,  as  in  the  case  of  other 
chattels  the  property  of  a  sole  corporation  («). 

Where  an  incumbent  voluntarily  determines  his  own  Removal  after 
interest,  either  by  accepting  a  benefice,  or  by  resignation,  ^^^^^^S^* 
it  may  be  concluded  that  he  would  not  be  allowed  after-  benefice, 
wards  to  remove  his  fixtures ;  on  the  same  principle  that 
he  is  not  in  such  a  case  entitled  to  emblements  (f). 

Dilapidation  is  a  kind  of  ecclesiastical  waste,  and  is  Dilapidation, 
thus  defined  by  Sir  Simon  Degge  in  the  Parson's  Coun- 
sellor 1(m):  "A  dilapidation  is  the  pulling  down,  or  de- 
"  stroying  in  any  manner  any  of  the  houses  or  buildings 
"  belonging  to  a  spiritual  living,  or  the  chancel,  or  suffer- 
"  ing  them  to  run  into  ruin  or  decay ;  or  wasting  and 
"  destroying  the  woods  of  the  church,  or  committing  or 
"  suffering  any  wilful  waste  in  or  upon  the  inheritance  of 
"  the  church."  The  species  of  waste  that  constitutes 
dilapidation  is  such  as  is  committed  to  the  rectory-house, 
barns,  outbuildings,  &c.,  belonging  thereto,  and  to  the 
woods,  hedges,  and  fences  of  the  same  (r) ;  as  also  to  the 
chancel  of  the  church.  But  it  is  confined  to  these  things, 
and  to  fixtures  and  other  annexations  which  become  part 
and  parcel  of  the  freehold ;  and,  therefore,  a  neglect  to 
cultivate  the  glebe  land  in  a  husbandlike  manner,  or  the 
digging  of  gravel  or  minerals  in  the  glebe,  does  not  amount 
to  dilapidation  {w). 


(«)  Bishop  of  Carlisle's  case^ 
Yr.  Bk.  21  Edw.  III.,  p.  48 ; 
CorverCs  case,  12  Co.  106. 

{t)  Buliver  v.  Bulwerj  2  B. 
&  Aid.  470.     See  post,  p.  27 1 . 

(m)  Pago  134. 

(r)  Young  v.  Munhy,  4  M. 
&  S.  183  ;  Bird  v.  Relph,  2  A. 
&  E.  773. 


{w)  Bird  V.  Relph,  4  B.  & 
Ad.  826  ;  Huntley  v.  Russell, 
13  Q.  B.  at  p.  590;  Ross  y. 
AdcockJj.'R.,  ^C,V.  655.  As 
to  the  extent  of  an  incumbent's 
right  to  cut  timber,  see  Duke 
of  Marlborough  v.  St.  John, 
21  L.  J.,  Ch.  380  ;  Sowerhy  v. 
Fryer,  L.  R.,  8  Eq.  417. 
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^*'^^'  It  is  the  duty  of  the  incumbent  for  the  time  being  to 

General  liabi-  maintain  the  parsonage-house,  and  the  bams,  outbuildings 
bente.  "*°^^'  and  fences  belonging  to  the  benefice,  in  good  and  sub- 
stantial repair,  and  to  transmit  them  in  such  condition  to 
his  successor.  This  subject  was  discussed  and  considered 
TTwv.  Met'  at  great  length  in  the  case  of  Wise  v.  Metcalfe  (a?),  in  the 
King's  Bench;  in  which  the  liability  of  the  incumbent 
and  his  representatives,  and  the  principle  upon  which  the 
compensation  for  dilapidations  is  to  be  estimated,  are  very 
clearly  defined.  The  rule  laid  down  by  the  Court  is,  that 
the  incumbent  is  bound,  not  only  to  sustain  and  repair  the 
buildings  belonging  to  the  benefice,  but  even  to  restore 
and  rebuild  them  if  necessary,  according  to  the  original 
form,  without  addition  or  modem  improvement  {y).  But 
this  obligation  extends  only  to  that  which  is  useful,  not  to 
such  as  is  matter  of  ornament  or  luxury ;  such  as  papering, 
whitewashing,  or  painting,  except  so  far  as  is  necessary  to 
preserve  the  timber  from  decay. 

Martin  v.  Hoe.  In  the  case  of  Martin  v.  Roe  (2),  in  which,  as  we  have 
seen,  an  incumbent  had  erected  two  large  and  costly  hot- 
houses, the  Court  in  their  judgment  say,  "  The  duty  of  a 
"  present  and  the  right  of  a  succeeding  incumbent,  as  such^ 
"  are  correlative.  Any  matter  of  needless  expense,  or 
"  luxury,  or  ornament,  in  which  the  present  incumbent,  to 
"  gratify  his  own  taste,  has  indulged  himself  (blameably  or 
"  not  is  immaterial),  he  is  not  only  not  bound,  but  he  ought 
"  not,  to  transmit  to  his  successor.  If  the  successor  may 
"  recover  damages  from  the  executors  because  such  things 
"  have  been  removed  by  their  testator,  there  can  be  no 
'*  doubt  he,  in  his  turn,  must  maintain  them;  and  what  he 
"  must  maintain  he  must  also  restore  and  rebuild  when 
Benefice  not  "  decayed  by  his  fault,  and  so  the  benefice  will  become 
with  nseless     "  permanently  saddled  with  a  useless  burthen,  and  an  in- 


burdens. 


{x)  10  B.  &  C.  299.  (z)  7  E.  &  B.  237.     Ante, 

(y)  Percival  V.  Cookcy  2  C.      p.  192. 
&'  r.  4 GO. 
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"  definite,  it  may  be  ruinous,  expense  (a).      Hothouses,  Chap.ni.i.4. 

^^  pineries,  and  conservatories  do  not,  in  this  respect,  difEer 

"  from  observatories,  menageries,  or  aviaries  ;    they  are 

"  equally  what,  in  a  Provincial  Constitution  of  1236, 

*^  21  Hen.  III.,  are  called  impemm  voluptuosce^  as  distin- 

"  guished  from  necessarim.^^    After  stating  that  whatever  Whatever 

the  succeeding  incumbent  is  entitled  to  receive  he  must  ^^^  JJ, 

transmit,  the  judgment  continues: — "The  extent  to  which,  receive  he 

"  in  any  particular  case,  this  reciprocal  right  and  duty  will  mit. 

"  go  must  be  determined  by  a  liberal  and  sensible  con- 

"  sideration  of  the  circumstances.     It  is  impossible,  from 

"  the  nature  of  the  thing,  to  lay  down  a  more  precise 

"  rule." 

To  constitute  dilapidation  there  must  exist  one  at  least  What  con- 
of  the  three  following  requisites : — {a)  A  diminution  of  dilapidation, 
the  value  of  the  estate;  or  (^)  an  increase  of  the  burden 
upon  it;  or  (y)  an  impairing  of  the  evidence  of  title  (6). 
Thus,  it  has  been  held  that  it  is  not  dilapidation  for  an 
incumbent  to  take  down  a  bam  and  substitute  another 
which  is  more  beneficial  to  the  estate  (c). 


The  remedy  for  dilapidation  is  in  its  nature  similar  to  Bemedj  at 
that  provided  against  the  owners  of  particular  estates.  ®**°^®^  ^* 
For  bishops,  rectors,  parsons,  vicars  and  other  ecclesiastical 
persons,  are  considered  in  questions  respecting  the  waste 
of  lands  which  they  hold  jure  ecciesicp,  as  tenants  for 
Irfe(c^).  An  action  lay  at  the  common  law,  upon  the 
custom  of  the  realm,  for  damages  in  respect  of  dilapi- 


(a)  See  now  34  &  35  Vict, 
c.  43,  8.  71  ;  post,  p.  207. 

{b)  Huntley  v.  Eussell,  13 
Q,  B.  at  p.  588. 

{c)  Hufitlev  V.  Hussell,  13 
Q.  B.  572.  See  34  &  35  Vict. 
c.  43,  8.  70,  posif  p.  206. 

(d)  2  Roll.  Ab.  tit.  Wast, 
p.  813  ;  Stockman  v.  Whither , 


1  Roll.  Rep.  86;  Knight  v. 
Moseleyy  Amb.  175;  Strachy 
V.  Francis,  2  Atk.  216 ;  Duke 
of 'Marlborough  v.  St.  John, 
21  L.  J.,  Ch.  at  p.  382  ;  Hunt- 
ley V.  Russelly  13  Q.  B.  at  p. 
588.  And  see  Co.  Lit.  341  a; 
Duke  of  St,  Albans  v.  Skip- 
with,  8  Beav.  at  p.  358. 
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^M^tl.  dations  (e) ;  though  the  right  to  sue  in  the  Temporal 
Courts  was  not  settled  till  the  case  of  Jones  v.  Siil  (/) 
[^temp.  2  Will.  &  Mary].  It  lay  also  in  the  Spiritual 
Courts  by  the  canon  law  {g).  The  action  could  be  brought 
by  the  successor  against  the  predecessor  if  living,  or  if 
dead,  then  against  his  personal  representatives.  The  action 
against  the  representatives  of  the  tort  feasor  was  in  this 
respect  an  anomaly,  and  an  exception  to  the  general  rule, 
■  actio  personalis  montur  cum  persond  (h).  An  action  lay 
also  by  the  representatives  of  a  deceased  incumbent  against 
those  of  his  predecessor,  where  there  had  been  dilapi- 
dations in  the  lifetime  of  the  predecessor,  in  respect  of 
which  the  plaintiffs  had  become  liable  to  a  succeeding 
incumbent  (e). 


Party  suing 
must  have  the 
legal  estate. 


But  if  the  successor  have  not  the  legal  estate  in  the  par- 
sonage-house, lands,  &c.,  he  cannot  bring  an  action  for 
dilapidations  (y).  If,  however,  the  successor,  being  en- 
titled to  the  legal  estate,  is  put  into  possession  of  a  part  of 
the  glebe,  it  is  equivalent  to  an  induction  into  the 
whole  (/•). 


{e)  1  Lil.  Ent.  21,  68  (5th 
ed.) ;  Radcliffe  v.  D'  Oyly,  2  T. 
E.  630;  3  Bl.  Com.  91.  If 
there  were  timber  or  stone  upon 
the  glebe  fit  for  the  neces- 
sary repairs,  that  fact  went 
in  diminution  of  damages. 
Percival  v.  Coohe,  2  C.  &  P. 
460 ;  Bunhury  v.  Hewsoriy  3 
Exch.  558.  It  was  an  incident 
of  the  custom  upon  which  the 
action  was  based  that  the  claim 
for  dilapidations  was  post- 
poned to"  the  payment  of  all 
debts.  Bryaji  v.  Clay,  22  L. 
J.,  Q.  B.  23 ;  compare  Bisset 
V.  Bury  ess,  23  Beav.  278.  See 
post,  p.  205,  note  (t). 

(/)  3  Lev.  268;  aS'.  C.  Carth. 


224.  And  see  Mason  v.  Lam- 
bert, 12  Q.  B.  at  p.  800, 

(y )  Respecting  the  proceed- 
ings in  the  Ecclesiastical  Court, 
see  Gibson's  Codex,  751  et  seq., 
1499  et  seq,',  and  3  Bl.  Com. 
91. 

(A)  Martin  v.  Roe,  7  E.  & 
B.  at  p.  246.  And  see  post, 
p.  356. 

(/)  Bunhury  v.  Ilewson,  3 
Exch,  558. 

{j)  Wright  v.  Smythies,  10 
East,  409 ;  Browne  v.  Rams- 
den,  8  Taunt.  559.  And  see 
Mason  v.  Lambert,  12  Q.  B. 
at  p.  807, 

{k)  Bulwer  v.  Bnltcer,  2  B. 
&  Aid.  470. 
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"    Upon  an  exchange  of  livings  by  agreement,  after  mutual  Chap.  in.  a.  4. 
institution  and  induction,   one  incumbent  may  sue  the  Remedy  on 
other  for  dilapidation;  and  this,  although  neither  party  exchaDgeof 
at   the  time   may  have  contemplated    any   such   claim. 
For  they  have  the  same  rights  as  in  a  common  case  of 
presentation  ;  and  it  cannot  be  implied  in  such  an  agree- 
ment that  either  party  was  not  to  be  liable  for  dilapida- 
tions (/).     If,  however,  there  be  such  an  agreement,  it  is 
not  necessarily  simoniacal  (m). 

A  prebendary,  or  his  personal  representative,  is  liable  to  Liability  of 
the  successor  for  the  waste  of  a  prebendal  house  (n).    And  P^^^^^» 
in  like  manner  a  vicar-choral  of  a  cathedral,  or  his  repre-  Vicar-choral, 
sentative,  is  liable  at  the  suit  of  his  successor  in  respect  of 
dilapidations  to  the  house  which  he  held  as  vicar-choral  (o). 
So,  also,  a  sequestrator  might  be  sued  for  dilapidations  (p).  Sequestrator. 
But  since  the  passing  of  the  Ecclesiastical  Dilapidations 
Act,  1871,  a  sequestrator  in  whose  hands  a  sum  of  money 
remains  upon  the  death  of  the  incumbent  is  not  liable  in 
respect  of  that  sum  for  dilapidations  not  reported  imtil 
after  the  death  of  the  incumbent ;  for  by  that  Act  the 
claim  for  dilapidations  in  such  a  case  is  a  debt  due  from 
the  representatives  of  the  late  incumbent  (^).   An  action  Vicar  accept- 
for  dilapidations  lies  by  the  succeeding  vicar  against  his  "^^a^^^efice. 
predecessor,   who,   by  taking    a    benefice,  has    lost    his 
vicarage  (r). 

It  has  been  held,  however,  that  a  curate  appointed  by  Curate  with- 
the  impropriator,  and  licensed  by  the  archbishop,  but  not  o^tiMtitution 

(/)  Dowries  v.  Cratg,  9  M.  (o)   Cleaves  v.  Parjiit,  29  L. 

&W.  166.  J.,  C.  P.  216. 

(m)   Goldham   v.   Edwards^  (p)  Hubbard    v.    Beckford, 

25  L.  J.,  C.  P.  223.     And  in  1  Consist.    307  ;    Whinjield  v. 

this  respect  the  Ecclesiastical  Wat  kin  Sy  2  Phill.  Pep.  1. 

Dilapidations  Act,  1871(34&  {q)  Jones  v.  Dangerfieldy  1 

35  Vict.  c.  43,  po5/,  p.  203),  has  Ch.   D.  438.     And  see  post, 

made  no  difference.      Wright  p.  204. 

V.  Davies.  1  C.  P.  D.  638.  (r)  Vin.  Ab.  tit.  Dilapida- 

(n)  Radcliffe  *  v.     UOyly,  tions  (16). 
2  T.  P.  630. 
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^M^tL  instituted  or  induoted,  is  not  liable  to  be  sued  for  dilapi- 
dations (s).  But  a  perpetual  curate  not  removable  at  the 
will  of  the  patron  is  so  liable  {t). 


Perpetual 
oiirate« 


Bishop. 


Although  there  exists  no  precedent  of  an  action  at 
common  law  by  a  bishop  against  his  predecessor  or  re- 
presentatives,  and  the  cusfom,  as  generally  pleaded  in  the 
old  precedents,  does  not  specify  bishops  (w),  yet  there 
seems  to  be  no  sufficient  reason  for  doubting  that  upon 
principle  such  an  action  would  lie.  The  action  itself  is 
an  anomalous  one,  the  right  to  which  in  the  Temporal 
Courts  was  not  settled  till  the  end  of  the  seventeenth 
century  (r) ;  and  the  authorities  show  that  the  fact  that 
the  precedents  do  not  mention  bishops,  or  that  no  such 
action  has  hitherto  been  brought,  would  not  be  conclusive 
against  the  existence  of  a  right  of  action  against  such 
persons  {ic).  Not  only  may  the  Crown  and  the  Metro- 
politan proceed  against  a  bishop  for  dilapidations  (or),  but 
there  seems  to  be  one  precedent  at  least  of  proceedings 
in  the  Court  of  Arches  by  a  bishop  against  the  repre- 
sentative of  his  predecessor,  in  which  a  claim  was  established 
to  a  very  large  amount  in  respect  of  dilapidations  to  the 
palace  and  cathedral  (y). 


(»)  Patoly  V.  Wiseman^  3 
Keb.  614. 

{t)  Mason  y.  Lambert,  12 
Q.  B.  795.  See  now  34  &  35 
Vict.  c.  43,  s.  3,  post,  p.  204, 
note  («). 

(u)  The  custom  is  stated  by 
Degge  in  the  Parson's  Coun- 
sellor (7th  ed.),  p.  138,  as  ap- 
plying to  "  Omnes  tt  singuli 
*^  prebendarii,  rectores,  vicarii 
**  regni  AnyliaeV 

{v)  Ante,  p.  200. 

(m?)  See  Mason  v.  Lambert , 
12  Q.  B.  at  p.  801 ;  Oleaves  v. 
Par/tt,  29  L.  J.,  C.  P.  at  p. 
219.      And  see   RadcUffe   v. 


D'  Oyly,  2  T.  E.  630. 

(x)  See  Jefferson  v.  Bishop 
of  Durham,  1  Bos.  &Pul.  105, 
131,  per  Heath,  J.  And  see 
Wither  v.  Dean,  Sfc.  of  Win- 
chester, 3  Mer.  421  ;  Knight 
v.  Moseley,  Amb.  176. 

{y)  The  case  is  thus  re- 
ferred to  in  Nelson's  Eights 
of  the  Clergy  (2nd  ed.),  tit. 
Dilapidations  : — **  The  prose- 
"  cution  for  this  oflPence  .  .  . 
*'  was  brought  by  Bishop  Ban- 
''croft  against  the  son  and 
'*  hoir  of  his  predecessor  Bis- 
*'  hop  Aylmer  ;  against  whom 
"he  obtained  a  sentence  in 
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Remedies  have  been  from  time  to  time  provided  by  Chap,  m.  8.4. 
partioular  statutes  (2) ;  but  at  the  present  day,  as  regards  Bemedy  by 
parochial  clergy,  claims  in  respect  of  dilapidations  fall  *^*^*®- 
under  the  provisions  of  the  Ecclesiastical  Dilapidations  Eoclesiastioal 
Act,  1871  (a),  which,  while  leaving  unchanged  the  com-  Act  ^1871.^^ 
mon  law  duty  and  liability  of  incumbents,  has  created 
a  new  machinery  for  enforcing  them  (6),  and  has  made  an 
important  change  in  the  form  of  remedy  for  dilapidations, 
by  substituting,  in  lieu  of  the  former  action  on  the  case, 
an   action  for  an   ascertained   amoimt  which  becomes  a 
debt.     This  Act  came  into  operation  on  the  1st  of  August, 
1871  (c).     As  a  lengthened  examination  of  its  provisions 
would  be  out  of  place  in  these  pages,  it  will  be  sufficient 
here  to  state  shortly  the  purport  of  those  sections  which 
are  more  immediately  connected  with  our  present  subject. 


'*the  Arches  for  4,210/.  for 
'*  dilapidations  in  the  Palace 
*'  and  Cathedral  of  his  bishop- 
**ric;  and  because  the  son 
' '  had  not  a  personal  estate 
"from  his  father  sufficient  to 
"satisfy  the  damages,  the 
"Lord  Treasurer  Burleigh 
"  was  desired  to  exhibit  a  bill 
"  in  Parliament  for  the  sale  of 
"  so  much  of  Bishop  Aylmer's 
"estate  as  might  discharge 
"  the  same.  'Tis  true  such  a 
"  bill  is  very  equitable,  espe- 
"  ciaUy  when  the  lands  which 
"  descend  to  the  son  were  pur- 
"  chased  with  that  money, 
"  which  should  have  been  laid 
*  *  out  in  repairing  the  Church ; 
"  and,  therefore,  the  heir 
"compounded  with  Bishop 
"Bancroft  for  a  good  sum 
"of  money,  to  prevent  him 
"  making  a  law  to  enforce  him 
"  to  pay  the  whole."  And  see 
34  &  35  Vict.  c.  43,  ss.  25,  28, 


posty  p.  208. 

(z)  See  13  Eliz.  c.  10;  14 
Eliz.  c.  1 1  (repealed  in  paii;  by 
Statute  Law  Revision  Act, 
1863);  17  Geo.  III.  c.  53.  See, 
too,  34  &  35  Vict.  c.  43,  s.  73.  It 
is  said  also  to  be  good  cause  of 
deprivation  if  an  ecclesiastical 
person  dilapidates  the  patri- 
mony of  the  Church.  3  Bl. 
Com.  91;  Dogge,  p.  137; 
Wood* 8  casBf  cited  12  Mod. 
237  ;  3  Inst.  204 ;  Bishop  of 
Salishury^s  casCy  Godbolt,  259; 
Combe  v.  De  la  Bere,  6  P.  D. 
at  p.  164. 

(a)  34  &  35  Vict.  c.  43, 
amended  by  35  &  36  Vict  c.  96. 
The  amendments  effected  by 
the  later  Act  are  not  material 
for  the  purposes  of  this  work. 

(b)  See  Wright  v.  Davies, 
1  C.  P.  D.  at  p.  647,  per  Brett, 
J.,  and  at  p.  651,  per  Jessel, 
M.  E. 

(c)  34  &  35  Vict.  c.  43,  s.  1. 
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Part  I. 

Inspection  b^ 

diocesan 

svirveyors. 


Execution  of 
repairs. 


Recovery  by 
new  in- 
cumbent of 
cost  of. 


The  Act  provides  for  the  appointment  of  diocesan  sur- 
veyors {d)y  who  are  to  inspect  and  report  upon  the  state 
of  such  of  the  houses  of  residence,  chancels,  walls,  fences^ 
and  other  buildings  and  things  belonging  to  a  benefice  (e), 
as  the  incumbent  is  by  law  or  custom  bound  to  maintain 
in  repair  (/).  Such  inspections  may  take  place  either 
when  the  benefice  is  full,  or  upon  a  vacancy  occurring. 
In  the  former  case,  where  the  incumbent  fails  to  execute 
the  repairs  prescribed  by  the  surveyor  in  his  report,  the 
bishop  may  raise  the  prescribed  sum  by  sequestration  of 
the  profits  of  ,the  benefice  (^),  and  the  repairs  will  then 
be  executed  Tinder  the  direction  of  the  surveyor,  who  may 
employ  builders  or  contractors  for  the  purpose  (7^).  In 
the  latter  case,  upon  the  bishop  making  an  order  stating 
the  repairs  and  their  cost,  for  which  the  late  incumbent 
is,  or  his  executors  or  administrators  are,  liable,  the  new 
incumbent  is  to  cause  the  repairs  to  be  executed,  and  the 
sum  stated  in  the  order  as  their  cost  is  to  be  a  debt  due 


(d)  34  &  35  Vict.  c.  43,  ss. 
8—11. 

(c)  The  term  **  benefice" 
in  the  Act  comprehends  all 
rectories  with  cure  of  souls, 
vicarages,  perpetual  curacies, 
donatives,  endowed  public 
chapels,  and  parochial  chapel- 
ries,  and  chapelries  or  districts 
belonging  or  reputed  to  be- 
long, or  annexed  or  rejDuted 
to  be  annexed,  to  any  church 
or  chapel.     Sect.  3. 

(/)  Sect8.4, 12—16, 29—34. 
The  provisions  of  sect.  29  as 
to  the  time  within  which  the 
bishop  is  to  direct  an  inspec- 
tion and  report  after  the 
avoidance  of  a  benefice,  are 
directory  only  and  not  impera- 
tive.    Caldow  V.  Pixellf  2  C. 


P.  D.  562 ;   Cleaves  v.  Mar- 
riner,  1  Ex.  D,  107. 

(g)  Sect.  23.  The  sequestra- 
tor is  to  pay  the  profits  of  the 
benefice  (after  certain  deduc- 
tions) to  the  Governors  of 
Queen  Anne's  Bounty  untilthe 
whole  of  the  sum  stated  has 
been  paid,  and  the  governors 
are  to  pay  such  moneys  to  the 
credit  of  a  dilapidation  ac- 
count to  be  opened  by  them. 
Sects.  20,  21. 

{h)  Sect.  45.  As  to  the 
vacation  of  a  benefice  after 
inspection  and  before  a  certifi- 
cate of  completion  of  repairs 
has  been  signed,  and  the  lia- 
bility of  the  outgoing  and 
incoming  incumbent  respec- 
tively, see  sect.  49. 
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to  him,  and  recoverable  from  the  late  incmnbent  or  his  Chap,  ni.  8.4. 
representatives  (i). 


If  the  new  incumbent  fails  to  have  the  specified  repairs  Failure  by 
done  they  are  to  be  executed  under  the  direction  of  the  te^t  to  exe- 
surveyor,  who,  as  in  the  case  already  mentioned,  may  em-  ®^*®  repairs, 
ploy  persons  for  the  purpose  {J). 

The  Governors  of  Queen  Anne's  Bounty  are  empowered  Loans  from, 
to  make  loans,  either  to  incumbents  or  new  incumbents,  ^^  cfuS^ 
and  such  loans  are  to  be  placed  to  the  credit  of  a  dilapida-  Anne's 
tion  account  opened  by  the  governors  with  the  incumbent 
in  question  (k).     Any  amounts  recovered  by  a  new  incum- 
bent from  his  predecessor,  or  his  representatives,  in  respect 
of  dilapidations,  are  to  be  paid  to  the  governors  to  the 
credit  of  this  dilapidation  account  (or,  if  no  loan  has  been 
made  to  the  new  incumbent,  to  the  credit  of  a  dilapidation 
account  then  to  be  opened),  and  the  new  incumbent  is  also 
to  pay  to  the  governors,  to  the  credit  of  the  said  account, 
such  sum  (if  any)  as  together  with  the  sums  theretofore 
carried  to  the  credit  of  the  said  account  will  make  up  the 
sum  stated  in  the  order  as  the  cost  of  the  repairs  (/) ;  and 
these  payments  may  be  enforced  by  sequestration  (m). 

As  regards  the  mode  of  payment  for  repairs  executed,  Payment  for 
the  Act  provides  that,  to  the  extent  of  the  moneys  standing  ''^^*"'®' 
to  the  credit  of  the  dilapidation  account  (if  any  has  been 
opened),  the  governors  are  to  pay  for  the  repairs  executed, 
but  if  any  further  sum  is  required  for  the  completion  of 
the  repairs,  the  same  is  to  be  paid  by  the  incumbent  (n). 

(«)  Sects.  34,  36,  42.     The  the  statute  and  actions  upon 

claim  under  the  statute  will  the  custom,  see  ante,  p.  200, 

therefore  rank  with  the  other  note  (e), 

debts  of  a  deceased  incum-  (j)  Sect.  45. 

bent.     See  32  &  33  Vict.  c.  46.  (k)  Sects.  17,  18,  38,  39. 

And  see  Judicature  Act,  1875  (/)    Sects.  37,  40. 

(38  &  39  Vict.  c.  77),  s.  10.   As  (m)  Sect.  43. 

to  the  difference  in  this  re-  (n)  Sects.  44, 45.   There  are 

spect  between  actions  under  no  provisions  in  the  Act  for 
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Surveyor's 
certificate  of 
completion. 


ProTisions  as 
to  persons 
being  in- 
cumbents at 
commence- 
ment of  Act. 


On  the  completion  of  the  repairs  to  the  satisfaction  of 
the  surveyor,  he  is  to  give  a  certificate,  which  is  to  be  regis- 
tered in  the  registry  of  the  diocese,  and  this  certificate  will 
be  conclusive  evidence  of  the  due  execution  of  the  pre- 
scribed works  (o).  No  further  or  subsequent  report  is  to 
be  made  as  to  the  buildings,  &c.  specified  in  the  certificate 
(except  at  the  request  of  the  incumbent  himself)  before  the 
end  of  five  years  from  the  registration  (p)  of  the  certificate; 
and  if  the  benefice  becomes  vacant  within  such  period,  the 
incumbent  or  his  representatives  is  or  are  not  to  be  liable 
to  any  claim  for  dilapidations  in  respect  of  the  buildings, 
&c.,  except  for  wilful  waste  or  failure  to  insure  the  house 
of  residence  and  buildings,  &c.,  belonging  to  the  benefice, 
in  accordance  with  the  provisions  of  the  Act  (q). 

The  Act  further  provides  that  if  an  incumbent  holding 
a  benefice  at  the  time  of  the  commencement  of  the  Act, 
— 1.<?.,  1st  of  August,  1871 — ^has  prior  thereto  (without  due 
authority)  caused  any  buildings,  &c.,  belonging  to  his 
benefice  to  be  pulled  down,  and  has  substituted  other 
buildings  of  equal  or  greater  value,  such  incumbent  is  (if 
the  bishop  of  the  diocese  consent)  not  to  be  liable  to  {sic) 
dilapidations  in  respect  of  the  buildings  so  pulled  down, 
provided  such  substituted  buildings  have  been  insured 
pursuant  to  the  Act;  and  that  no  incumbent  holding  a 
benefice  upon  the  Ist  of  August,  1871,  is  to  be  liable  for 


compelling  payment  of  this 
further  sum  by  the  incum- 
bent, for  sect.  43  only  enables 
the  bishop  to  raise  by  seques- 
tration the  moneys,  payable  to 
the  governors.  It  is  thought 
that  the  builders  or  contrac- 
tors employed  by  the  surveyor 
could  not  sue  the  incumbent 
for  work  done  by  them,  there 
being  no  privity  between  him 
and  them. 

(o)  34&35Vict.c.43,  S.46. 
The  certificate  is  to  be  in  tripli- 


cate, one  part  to  be  delivered 
to  the  incumbent  or  the  se- 
questrator, another  registered, 
and  the  third  delivered  to  the 
Governors  of  Queen  Anne's 
Bounty. 

{p)  In  the  section  the  word 
"  filing"  is  used ;  but  sect.  46 
merely  directs  that  the  cer- 
tificate be  registered, 

{q)  Sect .  4 7 .  For  the  gene- 
ral provisions  as  to  insurance, 
see  sects.  64 — 67. 
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dilapidations  in  respect  of  buildings  pulled  down  by  a  Chap.lll.g.4. 
preceding  incumbent,  unless  the  incumbent  so  holding 
such  benefice  has  received  or  is  entitled  to  recover  from 
the  last  preceding  incumbent,  or  his  estate,  the  amount 
chargeable  on  account  of  such  dilapidations,  and  in  such 
case  the  liability  of  the  existing  incumbent  is  to  be  limited 
to  the  amount  so  received  or  recoverable  (r).  We  have 
already  seen  that  prior  to  the  Act  the  substitution  of 
buildings  which  were  more  beneficial  to  the  estate  did  not 
constitute  dilapidation  («),  and  that  an  incumbent  incurred 
no  liability  by  pulling  down  erections  put  up  by  him 
where  they  were  merely  luxurious  and  ornamental  {t). 

Section  71  provides  that  wherever  it  shall  appear  that  Remoyal  of 
any  building  belonging  to,  oi:  forming  part  of,  any  house  SSSd^'^ 
of  residence  is  unnecessary,  it  shall  be  lawful  for  the 
bishop,  upon  the  application  of  the  incimibent  and  with 
the  consent  in  writing  of  the  patron  of  the  benefice,  to 
authorize,  by  a  written  instrument  under  his  hand,  the 
removal  of  the  said  building;  and  the  proceeds,  if  any,  of 
such  removal  shall  be  applied  to  the  improvement  of  the 
benefice  in  such  manner  as  the  bishop  of  the  diocese  and 
the  patron  of  the  benefice  may  agree  on. 

The  Act  does  not  apply  to  buildings,  &c.,  standing  on  Buildings  on 
the  lands  belonging  to  the  benefice,  which  are  comprised   ®*^' 
in  any  lease  for  years  or  lives,  so  long  as  such  le£ise  shall 
be  subsisting,  except  so  far  as  the  lessee  is  not  liable  to 
insure,  rebuild,  or  repair  such  buildings,  &c. ;   but  the 
surveyor  may  inspect  the  demised  buildings  (m).     No  sum 

(r)  Sect.  70.  iS'em&Ze,  the  lat-  of  August,  1871,  by  lapse  of 

ter  part  of  the  section  would  time, 
protect  an  incumbent  whose  (*)  Ante,  p.  199. 

right  of    action   against  his  (t)  Ante,  p.  198. 

immediate    predecessor    (see  (m)  Sect.  58.     And  see  sect. 

Bunhury  -v.  HewsoUj  3  Exch.  59  as  to  production  of  lease  or 

558;  wa.s  barred  prior  to  1st  counterpart.     As  to  the  leas- 
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is  to  be  recoverable  for  dilapidations  in  respect  of  any 
benefice  becoming  vacant  upon  or  after  the  Ist  of  August, 
1871,  and  to  which  the  Act  is  applicable,  unless  the  claim 
for  such  sum  be  founded  on  an  order  made  under  the 
provisions  of  the  Act  (f ) ;  but  the  Act  does  not  affect  the 
powers  which  before  its  passing  any  bishop  or  archdeacon 
or  other  ordinary  possessed  in  respect  of  requiring  the 
repairs  of  any  ecclesiastical  building  to  be  executed  (tc). 

From  this  short  summary,  it  will  be  seen  that  as 
regards  incumbents  of  benefices  to  which  the  Act  applies, 
the  customary  action  upon  the  case  against  their  pre- 
decessor or  his  representatives  has  been  abolished  {x) ; 
but,  on  the  other  hand,  that  its  provisions  are  applicable 
only  to  such  annexations  as  an  incumbent  was,  prior  to 
the  Act,  by  law  or  custom  boimd  to  repair  (y).  And  it  is 
clear  that  a  new  incumbent  has  always  been,  and  still  is, 
liable  to  put  such  things  in  repair,  although  he  may  have 
recovered  nothing  from  his  predecessor  or  his  estate  (s). 

The  provisions  of  this  Act  are,  generally  speaking,  appli- 
cable only  to  parochial  clergy,  and,  therefore,  it  is  evident 
that  in  many  cases,  as  in  that  of  bishops  and  dignitaries 
of  cathedral  and  collegiate  churches,  the  former  remedies 


ing  powers  of  incumbents,  see 
Woodf all's  Landlord  and  Te- 
nant (12th  ed.),  p.  16  et  seq. 
It  might  perhaps  be  argued 
that  section  58  only  exempts 
the  incumbent  from  the  pro- 
visions of  the  Act  regarding 
insurance,  as  sect.  54  is  the 
only  other  section  which  re- 
fers specifically  to  buildings 
**  standing  on  the  lands  "  be- 
longing to  the  benefice ;  but 
if  this  were  so  the  provi- 
sion as  to  inspection  by  the 


surveyor  would  have  been  un- 
necessary, as  such  a  right 
would  exist  by  virtue  of  the 
other  provisions  of  the  Act. 
It  is  difficult  to  see  the  utility 
of  the  surveyor's  inspection, 
as  no  proceedings  can  be  taken 
on  it  imder  the  Act. 

(v)  34  &  35  Vict.  c.  43,  s.  53. 

(w)  Sect.  72. 

(x)  Sect.  53,  supra. 

(y)  Sect.  4,  antCy  p.  204. 

(s)  Wright  v.  Davies,  1  C. 
P.  D.  at  pp.  646,  651. 


FIXTURES,  niL.\PIDATIONS.  209 

may  still  exist.  Sut  the  Act  has  provided  that  it  shall  be  Chap.  m.  i.4. 
lawful  for  any  archbishop  or  bishop,  and  for  the  holder  of 
any  dignity  or  office  in  aDy  cathedral  or  collegiate  church, 
to  employ  a  surveyor  approved  by  the  Ecclesiastical 
Commissioners,  and  that  the  certificate  of  such  surveyor 
shall  be  conclusive  evidence  of  the  due  execution  of  neces- 
sary works,  to  any  house  of  residence  or  other  building, 
which  he  is  bound  to  maintain  and  repair  at  his  own 
personal  cost  {a) ;  and  it  is  provided  that  where  advantage 
has  been  taken  of  this  provision,  if  a  vacancy  occurs 
within  five  years  from  the  filing  of  the  certificate,  the 
archbishop  or  bishop,  or  the  holder  of  the  dignity  or  office, 
as  the  case  may  be,  or  his  repreeentatives,  shall  not  be 
liable  to  any  claim  for  dilapidations,  either  under  the 
Act,  or  at  the  suit  of  any  successor  independently  of  the 
Act  (i),  except  for  wilful  waste  and  loss  or  damage  by 
fire,  provided  an  insurance  has  been  effected  in  accordance 
with  the  provisions  of  the  Act  (c?). 

Under  recent  Acts  jurisdiction  has  been  given  to  the  Jariadiction 
Ecdesiastical  Commissioners  over  lands  constituting  the  ^^^^^!'' 
endowment  of  sees  of  archbishops  or  bishops,  and  in  respect  moners. 
of  dilapidations  on  estates  forming  such  endowments  all 
remedies  are  vested  in  such  Commissioners,  and  no  arch- 
bishop or  bishop  succeeding  to  a  see  is  to  have  any  claim 
against  his  predecessor  therein  or  the  representatives  of 
such  predecessor  {d). 

The  examples  here  offered  will  be  sufficient  to  point  out 
the  general  doctrine  of  the  law  concerning  dilapidation, 

(a)  Sects.  25 — 27.  being  also  rector  of  a  parish 

{b)  These  words  would  seem  in  the  cathedral  city, 
to  be  intended  to  meet  the  case         {c)  Sect.  28. 
of  a  person  who  is  possessed         (d)  See  23  &  24  Yict.  c.  124, 

of  one  house  of  residence,  &c.  s.  9;  29   &   30  Yict.  c.  Ill, 

in  a  dual  capacity,  as,  for  in-  ss.  12,  13. 
stance,  the  dean  of  a  cathedral 

Y.  P 
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Fart  I.       and  for  further  information  on  this  subject  the  reader  is 
referred  to  the  authorities  cited  in  the  note  (e). 


(e)  Vin.  Ab.  tit.  Dilapida- 
tions, with  Serjt.  Hill's  notes, 
Lincoln's     Inn    Idbraiy. 


m 


Stilling^eet's  Ecclesiastical 
Cases,  part  i.  p.  86  et  sea.  ; 
Degge,  p.  134  et  seq. ;  Uo- 
dolph.  Repertor.  p.  173  et  seq, ; 
Watson's  Complete  Incum- 
bent, p.  740 ;  Gibson's  Codex, 
751  et  seq. ;  Bum's  EocL  Law, 
p.  146  a,  tit.  Dilapidations; 
Woodeson's  Vin.  Lect.  vol. 


iii.  205 ;  Cripps  on  Clergy  (5th 
ed.),  p.  31 1  et  seq, ;  2  PhiU. 
Eccl.  Law,  p.  1610  et  seq.; 
Gibbons  on  Dilapidations  (2nd 
ed . )  passim .  See  also  as  to  pro- 
ceedings for  waste  by  action, 
and  by  prohibition,  and  in- 
junction, in  the  second  part  of 
this  work,  posty  p.  351  et  seq. ; 
also  Knowle  v.  Harvey ^  1  Boll. 
Rep.  335 ;  Liford^s  case,  11  Co. 
49  a. 
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Section  I. 

Of  the  Right  of  the  Executor  to  Fixtures  put  up  for  Trade^ 
or  for  Trade  combined  with  other  Objects, 

There  is  a  third  class  of  persons,  according  to  the  division  Chap.  lY.  1. 1. 
proposed  at  the  beginning  of  the  second  chapter,  between  Fixtures  be- 
"whom  questions  as  to  fixtures  not  unfrequently  arise  ;  viz.,  ^^^  *»©»' 
the  personal  representative  and  the  heir  of  a  tenant  in  fee. 
The  respective  claims  of  these  individuals  in  things  affixed 
to  the  freehold  remain  now  to  be  considered  {a).     The 
simple  inquiry  is  this : — If  the  owner  of  the  inheritance 
annexes  a  personal  chattel  to  the  soil,  in  whom  will  the 
right  of  property  in  it  vest  after  his  decease ;  in  his  per- 
sonal representative,  or  in  the  heir  who  takes  the  inherit- 
anoe  in  the  land  P 


There  appears  to  be  more  uncertainty  in  the  doctrine 
of  fixtures,  as  it  applies  to  the  case  of  heir  and  executor, 
than  to  that  of  any  other  class  of  persons.    And  as  the 

(a)  For  the  right  to  fixtures     the  reader  is  referred  to  Ch. 
as  between  the  executor  and     V.,  §  5,  post^  p.  323. 
the  devisee  of  a  tenant  in  fee, 

r2 
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difficulty  seems  in  this  instance  to  relate,  not  merely  to 
the  extent  of  the  executor's  right,  but  to  the  existence  of 
the  right  itself,  it  may  be  proper,  before  proceeding  to  an 
examination  of  the  cases,  to  consider  the  early  opinions 
upon  this  subject,  with  more  attention  than  was  thought 
necessary  when  considering  the  claims  of  other  parties. 

In  the  early  periods  of  the  law,  it  was  considered  an 
inflexible  rule,  that  whatever  was  affixed  to  the  freehold 
should  descend  to  the  heir  as  part  and  parcel  of  the  in- 
heritance. On  referring  to  the  authorities,  it  will  be  found 
that  so  long  ago  as  in  the  reign  of  Henry  VII.  questions 
between  the  executor  and  the  heir  as  to  things  set  up  by 
the  owner  in  fee,  came  before  the  Courts ;  and  it  was  then 
clearly  laid  down,  that  the  executor  was  not  entitled  to 
any  thing  that  was  connected  with  the  testator's  freehold. 
Thus,  in  the  Year  Book  20  Hen.  7,  p.  13,  trespass  was 
brought  by  the  heir  against  the  executors  of  an  owner  in 
fee  for  taking  away  a  furnace  fixed  with  mortar  to  the 
freehold.  And  the  Court  held  that  the  takiug  by  the 
executors  was  tortious. 

In  another  case,  in  the  Tear  Book  21  Hen.  7,  p.  26, 
an  action  was  brought  against  an  executor  for  removing  a 
furnace  which  was  not  fixed  to  the  walls,  but  to  the  middle 
of  a  house.  On  this  occasion  the  Court  thought  that  the 
circumstance  of  the  annexation  being  to  the  earth  only, 
would  not  support  the  executor's  claim  to  the  furnace, 
though  it  might  give  a  lessee  a  right  to  it.  They  held, 
therefore,  that  the  furnace  belonged  to  the  heir,  and  that 
the  action  well  lay  by  him.  And  it  was  said  by  Kings- 
mill,  J.,  that  the  furnace,  after  it  is  fixed  to  the  freehold, 
is  incident  to,  and  becomes  parcel  of,  the  freehold ;  and 
that  the  heir  should  have  posts  fixed  to  the  ground  by 
the  ancestor;  and  so  of  vats  fixed  in  a  brewhouse  or 
dyehouse:  for  "when  they  are  fixed  they  are  for  the 
"  continual  profit  of  the  house ;  and  therefore  it  is  more 
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^'  reasonable  that  the  heir  Bhould  have  them,  to  whom  the  Cliap.  lY.  s.  1. 

**  freehold  to  which  they  are  joined  belongs,  than  the 

**  executors,  who  have  nothing  to  do  with  the  freehold." 

And  Eede,  C.  J.,  observed,  '*The  executors  shall  have 

"  all  manner  of  chattels  which  were  their  testator's ;  but 

"  it  is  where  they  are  properly  in  the  nature  of  chattels ; 

"  therefore  here,  when  this  furnace  was  annexed  and  fixed 

"  to  the  land,  it  is,  as  it  were,  a  thing  of  a  higher  nature, 

''  and  in  a  manner  is  made  incident  to  this,  as  in  the 

'^  case  put  of  tables  dormant,  the  heir  shall  have  them 

^'  after  the  death  of  the  person,  and  not  the  executor :  and 

"  for  this  reason,  that  when  they  are  joined  to  the  in- 

**  heritance,  it  is  agreeable  to  reason  that  they  should  pass 

*^  with  the  inheritance."    The  same  principle  appears  to 

have  governed  the  decision  of  a  case  in  Hilary  Term, 

22  Hen.  7  (6). 

The  several  early  text- writers,  who  have  treated  of  the  Early  text- 
respective  claims  of  the  heir  and  executor,  express  them- 
selves in  exact  conformity  with  these  cases.     In  Swin- 
burne's Treatise  of  Wills  (c),  the  author,  in  stating  what 
jnatters  are  to  be  put  into  the  inventory  of  the  executor. 


{b)  Keilw.  88.  See  also 
Yr.  Bk.  8  Hen.  7,  p.  12 ;  Day 
V.  Austin^  Owen,  70  ;  IVood 
v.  Smith,  Cro,  Jac.  129  ;  Her- 
lahenderCs  case,  4  Co.  63  b,  G4. 
See,  too,  inBr.  Ab.  tit.Chattels, 
■jil.  7  (citing  the  above  cases). 
**  The  same  law  of  paling, 
"  and  windows,  and  posts  or 
"  doors  of  a  house,  they  shall 
^*  go  to  the  heir,  and  yet  they 
'*  are  not  fixed.  But  it  is  not 
**  a  perfect  house  without 
"them."  It  is  then  added, 
' "  the  contrary  of  glass,  for  the 
*'  executor  cJiall  have  this  : 
^'  for  the  house  is  perfect  with- 
"  out  the  glass.  P^r  Pollarde, 
"  quod  non  negatury      And 


see  id,  tit.  Executors,  pi.  95  ; 
EoU.  Ab.  tit.  Waste,  819; 
Bac.  Ab.  tit.  Executor  (H.  3). 
Of  glass,  however.  Lord  Coke 
observes,  that  waste  may  be 
committed  of  it,  for  it  is  a 
parcel  of  the  house,  and  shall 
descend  as  parcel  of  the  in- 
heritance to  the  heir,  and  the 
executors  shall  not  have  it. 
Herlakenden^ 8  case,  4  Co.  63  b ; 
Went.  Off.  Executors,  151 
(14th  ed.). 

(c)  Pt.  6,  §  7,  p.  758  (7th 
ed.);  id,  256.  And  see 
Godolph.  Orph.  Leg.  pt.  2, 
c.  14  ;  Law  of  Test.  342  (2nd 
ed.). 
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observes,  that  glass,  annexed  to  the  windows  of  the  house, 
is  parcel  of  the  inheritance,  and  the  executor  shall  not 
have  it,  and  that  the  like  may  be  concluded  of  wainscot, 
howsoever  it  may  be  affixed;  and  if  the  executors  should 
remove  it,  they  are  punishable  for  the  same.  He  also 
adds: — "  Not  only  glass  and  wainscot,  but  any  other  such 
^*  like  things  affixed  to  the  freehold,  or  to  the  ground  with 
^'  mortar  and  stone:  as  tables  dormant,  leads,  bayes, 
"  mangers,  &c.,  for  these  belong  to  the  heir,  and  not  to  the 
"  executor." 


So,  in  Sheppard's  Touchstone  (d),  it  is  said  that  an 
executor  or  administrator  '^  shall  not  have  the  incidents 

*  of  a  house,  as  gla£s,  doors,  wainscot,  and  the  like,  no 
'  more  than  the  house  itself ;  nor  pales,  walls,  staulks," 

&c.  And  again,  '*  tables  dormant,  furnaces  of  lead  and 
'  brass,  and  vats  in  a  brew  and  dye  house,  standing  and 
^  fastened  to  the  walls,  or  standing  in  or  fastened  to  the 
'  ground  in  the  middle  of  *  the  house  (though  fastened  to 
'  no  wall) ;  a  copper  or  lead  fixed  to  the  house;  the  doors 
'  within  and  without  that  are  hanging  and  serving  to  any 
^  pa,rt  of  the  house,  shall  not  go  to  the  executor  or  ad- 
'  ministrator  to  be  divided  and  sold  from  the  house,  albeit 
'  the  executor  or  administrator  have  a  lease  for  years  of 

*  the  house,  and  by  that  means  hath  the  house  also.  But 
'  if  the  glass  be  from  the  windows,  or  there  be  wainscot 
^  loose,  or  doors  more  than  are  used,  that  are  not  hanging 
'  or  the  like:  these  things  shall  go  to  the  executor  or  ad- 

*  ministrator." 


The  same  doctrine  is  laid  down  in  Wentworth's  Office 
of  Executors  {e).  And  mill-stones,  anvils,  doors,  keys  and 
windows,  have  been  enumerated,  of  which  it  is  said,  none 
of  these  be  chattels,  but  parcel  of  the  freehold,  or  there- 

{d)  Pp.  469,  470.  are  attributed  to  the  same  au- 

(e)  Pp.  138, 150  (14th  ed.)*      thor,  Mr.  Justice  Doderidge. 
This  and  the  work  last  cited 


'I'' 
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unto  pertaining,  and  therefore  shall  not  go  to  the  exe-  Chap.  IV.  1. 1. 

cutors(/).    So,  in  Noy*B  Maxims  ((/),  it  is- said  that  the 

'rheir  shall  have  not  only  the  glass  and  wainscot,  but 

^'  any  other  of  such  like  things  affixed  to  the  freehold  or 

'^  ground,  as  tables,  dormants,  furnaces,  vats  in  the  brew-* 

"  house  or  dyehouse."    And  again,  "All  chattels  shall  go 

"  to  the  executor,  as  vats  and  furnaces  fixed  in  a  brew- 

"  house  or  dyehouse  by  the  lessee,  but  if  they  be  fixed  by 

"  tenant  in  fee,  the  heir  shall  have  them." 

On  referring  to  authorities  of  a  still  later  date,  it  will  Lator  text- 
be  foiuid  that  the  rule  of  law  is  laid  down  with  the  same  ^^ 
degree  of  strictness  in  favour  of  the  heir.  Thus,  in 
Comyns^  Digest  (A),  it  is  said,  that  goods  and  chattels  an- 
nexed to  the  freehold  go  to  the  heir,  as  the  glass  in  a 
window,  the  doors  and  locks  of  a  house.  And  the  author 
refers  to  several  of  the  foregoing  cases  {t). 


■  Sir  Michael  Foster,  in  his  Report  of  Crown  Oases  (y), 
in  discussing  the  question  whether  a  cupboard  or  chest  let 
into  a  wall  is  so  far  a  part  of  the  house,  as  to  make  the 
breaking  it  open  to  be  burglary  at  common  law,  or  an 
offence  within  the  statutes  respecting  housebreaking,  con- 
siders that  in  general  the  annexation  of  articles  of  this 
description  makes  them  part  of  the  freehold,  and  the  pro- 
perty of  the  heir ;  though  the  rule  in  criminal  cases  is  other- 


(/)  Bac.  Ab.  tit.  Executors 
(H.  3) ;  Yin.  Ab.  tit.  Execu- 
tors, p.  166,  and  see  ante, 
p.  20. 

(y)  Pp.  239,  144  (9th  ed.). 

(A)  Tit.  Biens  (B.). 

(t)  It  has  been  laid  down 
that  dung  in  a  heap  is  a  chat- 
tel, and  goes  to  the  executor  ; 
but  if  spread  upon  the  land, 
so  that  it  cannot  be  taken 
without  taking  the  soil  with 
it;  then  it  is  accoimt^d  parcel 


of  the  freehold.  Carver  v. 
Pierce,  Sty.  66;  S,  C,  sub 
nom.  Yearivorth  v.  Pierce, 
Aleyn,  32.  See  also  Noy, 
Max.  119  :  Higgon  v.  Mortis 
mer,  6  C.  &  P.  616 ;  Blewett 
V.  Tregonning,  3  A.  &  E.  554, 
and  the  judgments  of  Little- 
dale,  J.,  and  Patteson,  J.,  in 
that  case.  In  the  civil  law 
dunghills  were  considered  ac- 
cessories of  the  soil. 
0)  P.  109. 
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Part  I.  wise,  in  favoretn  vitce.  He  says,  "  With  regard  to  cup- 
"  boards,  presses,  lockers,  and  other  fixtures  of  the  like 
'^  kind,  I  think  we  must,  in  favour  of  life,  distinguish 
"  between  oases  relative  to  mere  property,  and  such  wherein 
^^  life  is  concerned.  In  questions  between  the  heir  or 
'^  devisee  and  the  executor,  those  fixtures  may  with  pro- 
*^  priety  enough  be  considered  as  annexed  to,  and  parts  of 
'^  the  freehold.  The  law  will  presume  that  it  was  the 
"  intention  of  the  owner  under  whose  bounty  the  executor 
'*  claimeth,  that  they  should  be  so  considered ;  to  the  end 
*^  that  the  house  might  remain  to  those,  who  by  operation 
'^  of  law  or  by  his  bequest,  should  become  entitled  to  it,  in 
^'  the  same  plight  he  put  it  or  should  leave  it,  entire  and 
"  imdefaced." 

Modern  Such,  therefore,  was  the  established  rule  of  law  with 

regard  to  annexations  to  the  freehold,  as  observed  with 
great  rigour  for  a  long  period  of  time.  But  this  strictness 
has,  in  later  times,  given  way  to  a  more  liberal  con- 
struction in  favour  of  the  executor  and  the  personal  estate 
in  certain  cases ;  and  a  departure  from  the  ancient  rule, 
with  regard  as  well  to  fixtures  put  up  for  trade,  as  to  those 
put  up  for  other  purposes,  has  been  recognized,  to  a 
certain  extent,  by  several  modern  authorities  which  are 
entitled  to  the  highest  consideration.  Many,  however, 
have  hesitated  to  acquiesce  in  the  propriety  of  this  de- 
parture from  the  general  rule.  And  with  respect  to  the 
particular  class  of  fixtures  which  are  put  up  in  relation  to 
trade,  two  important  judgments  of  the  House  of  Lords 
appear  to  throw  very  considerable  doubt  upon  the  autho- 
rities in  question.  For  it  has  been  laid  down  that  the 
principle  upon  which  a  relaxation  in  favour  of  trade  is 
founded,  is  not  applicable  to  questions  between  the  heir 
and  executor  of  the  owner  of  the  inheritance.  Such 
appears  to  be  the  result  of  the  cases  of  Fisher  v.  Dixon  (A;), 

(k)  12  CI.  &  P.  312. 
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and  Bain  v.  Brand  (/) ;  as  far  at  least  as  respeotsmacliinery  Chap.  nr.  1. 1. 

put  up  by  the  owner  of  the  inheritance  for  the  purpose  of 

the  beneficial  enjoyment  of  the  land,  in  the  trade  and 

business  he  cairies  on  there,  and  which  is  necessary  for 

such  enjoyment.     These  decisions  it  will  be  necessary  to 

consider  hereafter  (/?»).     But  as  the  former  case  was  the 

first  instance  in  modem  times  in  which  this  restriction  was 

expressly  laid  down,  it  will  be  proper  first  to  review  the 

several  authorities  above  alluded  to,  in  which  a  relaxation 

in  favour  of  the  personal  estate  has  been  allowed  in  things 

partly  or  wholly  essential  to  trade. 

There  is  no  case  to  be  met  with  in  the  reports,  in  which  Cider  mUla. 
an  exception  in  favour  of  trade  fixtures  was  allowed  as 
between  executor  and  heir,  until  after  the  indulgence  had 
been  confirmed  to  a  common  tenant  on  the  authority  of 
Pookas  case  (n).  For  the  first  instance  in  which  this  prin- 
ciple appears  to  have  been  recognized  as  between  these 
parties  is  in  a  decision  of  Chief  Baron  Comyns  respecting 
a  cider*-siill.  In  an  action  of  trover,  brought  by  an  exe- 
cutor against  the  heir  for  a  cider-mill  let  into  the  ground, 
and  affixed  to  the  freehold,  the  Chief  Baron  held  at  Nisi 
Prius  that  it  was  personal  estate,  and  directed  the  jury  to 
find  for  the  executor.  This  decision  was  mentioned  for 
the  first  time  in  the  discussion  of  the  case  of  Laidon  v. 
Lawton  {o).  Lord  Hardwicke,  on  that  occasion,  approved 
of  the  Chief  Baron's  determination,  and  speaks  of  the  de- 
cision with  great  respect ;  and  in  the  case  of  Lord  Dudley  v. 
Lord  Warde  (p),  which  came  subsequently  before  him,  he 
said  expressly,  that  his  judgments  were  partly  founded 
upon  that  authority.    The  case  itself  is  nowhere  reported, 

(/)  1  App.  Cas.  762.  argument ;    and  the  mill  is 

(m)  Post^  pp.  225,  234.  described  as  **let  very  deep  in 

(n)  1    Salk.   368   (Mic.  T.  **  the  groimd,  and  is  certainly 

2  Ann.).  <*  fixed  to  the  freehold.'' 

(o)  3  Atk.  at  p.  14.     It  was  {p)  Amb.  at  p.  114. 

cited  by  Mr.  Wilbraham  in 
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nor  are  the  f aots  particularlj  mentioned.  But  the  ground 
upon  which  it  is  generally  supposed  to  have  proceeded  is, 
that  it  fell  within  the  rule  in  favour  of  trade  fixtures,  and 
that  the  mill  was  to  be  considered  in  the  nature  of  per- 
sonalty, because  the  making  of  cider  was  a  species  of  trade. 

Such  appears  to  have  been  Lord  Hardwicke's  view  of 
the  decision.  For  in  one  part  of  his  judgment  in  Lawton  v. 
Latcion  (^),  he  says,  that  in  cases  between  ancestor  and 
heir,  as  weU  as  between  other  parties,  the  law  *'  does  admit 
"  the  consideration  of  public  conveniency  for  determining 
"  the  question."-  And,  moreover,  he  observes  that  the 
rule  with  respect  to  firstures  is  like  that  of  emblements, 
which,  for  the  benefit  of  the  kingdom,  the  law  gives  to 
the  executor,  and  will  not  suffer  them  to  go  to  the  heir. 
Mr.  Justice  BuUer  considers  the  cider-mill  as  on  a  footing 
in  this  respect  with  other  trading  fixtures  of  the  same  sort, 
as  "  brewing  vessels,  coppers,  and  fire-engines"  (r).  As 
does  also  Lord  Kenyon,  in  the  case  of  Dean  v.  AlMley  («). 
And  so  Lord  EUenborough,  in  Elwes  v.  Maw  (^),  clearly 
recognizes  the  authority  of  the  Chief  Baron's  decision,  and 
explains  it  by  observing  that  the  cider-mill  was  to  be  con- 
sidered as  properly  an  accessory  to  the  trade  of  making 
cider. 

The  above-mentioned  decision  is  the  only  one  to  be 
foimd  in  which  it  has  been  expressly  held  that  the  excep- 
tion on  the  grouQd  of  trade  operates  in  favour  of  the  per- 
sonal estate  against  the  claim  of  the  heir(u).    It  was, 


{q)  3  Atk.  at  p.  15. 

(r)  Bui.  N.  P.  34. 

(#)  3E8p.  11. 

\t)  3  East,  at  p.  54. 

(m)  In   Stuart   v.    Earl,  of 
Bute,  3Ves.  212;  11  Ves.  656, 
a  testator  gave  all  his  waggon- 
ways,  &c.,  and  all  implements, 
utensils,  and  things  used  for 


the  working  of  his  collieries, 
and  which  might  be  deemed 
as  of  the  nature  of  personal 
estate,  to  be  held  with  the 
collieries.  Under  this  be- 
quest, fire-engines  (among 
other  things)  were  considered 
to  pass.  But  it  does  not  ap- 
pear that  the  question  as  to 
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however,  generally  regarded  as  a  valid  authority ;  and  was  Chap.  IV.  1. 1. 
considered  to  have  introduced  a  rule  somewhat  restraining 
the  rigour  of  the  ancient  law,  and  establishing  that  in 
certain  cases  erections  for  the  purpose  of  trade  may  be  re- 
moved by  the  executor  as  part-  of  the  owner's  personal 
assets.  Both  Lord  Hardwicke  and  Lord  Ellenborough 
seem  to  have  been  of  this  opinion.  For  in  the  case  just 
cited,  of  Lawton  v.  LawtoUy  Lord  Hardwicke  observes,  "  It 
"  is  true  the  old  rules  of  law  have  indeed  been  relaxed 
"  chiefly  between  landlord  and  tenant  and  not  so  frequently 
"  between  ancestor  and  heir  at  law,  or  tenant  for  life,  and 
"  remainder-man."     And  with  reference  to  the  fire-engines  Fire  engines 

•         iT«T_  ttTxi'^L  -LA  X  J  in  collieries. 

in  collienes,  he  says,  ''  I  think  even  between  ancestor  and 
'^  heir,  it  would  be  very  hard  that  such  things  should  go  in 
"  every  instance  to  the  heir."  And  Lord  Ellenborough 
in  Elices  v.  MaWj  appears  to  have  considered,  that  the 
question  whether  property  in  dispute  was  part  of  the  real 
or  the  personal  estate  depended  on  the  point  whether  it 
was  properly  accessory  to  the  realty,  or  was  the  means  or 
instrument  of  carrying  on  a  trade.  And  although  the 
reasons  assigned  by  these  learned  judges  for  the  exception 
in  favour  of  trade  differ  in  some  respects  (t?),  yet  it  may 
be  observed  that  neither  of  them  intimate  that  the  prin- 
ciple of  the  exception  is  less  applicable  to  the  case  of 
ancestor  and  heir  than  to  that  of  any  other  parties. 

Again,  in  the  case  of  Trappes  v.  ITarter  (tr),  Lord  Lynd-  Trappa  y. 
hurst,  0.  B.,  with  reference  to  the  property  there  in  dispute, 
viz.,  machinery  set  up  in  calico-printing  works,  observes, 
that  it  was  dear  that  as  between  landlord  and  tenant  it 
might  be  removed  by  the  tenant,  if  put  there  by  him ; 
**  as  between  heir  and  executor,  it  would  have  passed  to 
"  the  executor.  ...  In  Latcton  v.  Laicfon,  which  was  the 

the  fire-engines  was  viewed     in  the  case  relating  to  other 

with  reference  to  the  law  of     property. 

fixtures,  the  principal  point         (r)  See  aniCy  p.  53. 

(to)  2  Cr.  &  M.  153,  180. 
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^^  case  of  a  fire-engine  in  a  collierjy  Mr.  Wilbraliam  com- 
"  pared  it  to  the  case  of  a  cider-mill,  which  is  let  very  deep 
"  into  the  ground,  and  is  certainly  .fixed  to  the  freehold ; 
^'  and  yet  Lord  Chief  Baron  Comyns,  upon  an  action  of 
"trover  brought  by  the  executor  against  the  heir,  was 
"  of  opinion  that  it  was  personal  estate,  and  directed  the 
"  jury  to  find  for  the  executor."  And  after  referring  to 
the  case  of  Laicton  v.  Salmon  (a?),  and  to  that  of  JEltces  v. 
MaWy  his  Lordship  adds,  "  Applying  these  authorities  to 
"  the  present  case,  we  think  that  this  machinery,  erected 
"  for  the  purposes  of  trade,  in  a  neighbourhood  where 
*^  machinery  of  such  description  is  commonly  removed,  and 
**  which  was  capable  of  removal  without  injury  to  the 
"  freehold,  is  not  to  be  considered  as  belonging  to  the  in- 
*^  heritance,  but  as  part  of  the  personal  estate."  These 
learned  judges,  therefore,  as  also  Mr.  Justice  Buller  and 
Lord  Eenyon,  as  already  noticed,  all  concur,  both  in  ad- 
mitting the  validity  of  the  decision  respecting  the  cider- 
mill,  and  in  assigning  the  principle  upon  which  they 
consider  this  exception  in  favour  of  the  personal  estate  to 
be  founded.  Moreover,  Lord  Blackburn  appears  to  have 
alluded  to  the  above  cases  in  the  course  of  his  judgment 
in  a  very  recent  decision,  where  he  states  that  "  there  are 
"  cases  deciding  that  some  chattels  so  annexed  to  the  land, 
"  as  to  be,  whilst  not  severed  from  it,  part  of  the  land,  are 
"  removable  by  the  executor  as  between  him  and  the 
«  heir  "  (y). 


Fixtures  for        According  to  this  view  of  the  authorities,  it  would 

oSier  obfeota    ^''PP®*^  *^^*  there  is  a  further  inference  to  be  drawn  from 

combined.       the    decision   respecting    the   cider-mill,  in    conjunction 

with  the  instances  with  which  it  is  classed  by  Lord  Hard- 


{x)  1  H.  Bl.  560,  in  notis, 

(y)   Wake  v.  Hallf  8  App. 

Gas.  at  p.  204.     His  lordship 

in  this  case  referred  to  the 

opinion  of  LordEllenborough, 


that  the  privilege  is  based 
upon  the  fact  of  the  article 
being  accessory  to  a  matter  of 
a  personal  nature.  As  to  this 
see  ante,  p.  53. 
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wicke  of  the  steam-engines  in  a  colliery ;  that  is  to  say,  Cili«p.  iv.  •.  l. 

that  the  executor  would  be  entitled  to  remove  articles  of  a 

similar  description,  where  they  are  erected  for  a  purpose 

in  which  both  trade  and  the  profits  of  land  are  combined. 

Lord  Hardwicke,  speaking  of  the  cider-mill,  says,  that 

it  is  an  extremely  strong  case,  for  "  though  cyder  is  part 

"  of  the  profits  of  the  real  estate,  yet  it  was  held  by  Lord 

"  Chief  Baron  Comyns,  a  very  able  common  lawyer,  that 

^^  the  cyder-mQl  was  personal  estate  notwithstanding,  and 

"  that  it  should  go  to  the  executor."    Lord  Ellenborough 

also  remarks,  that  it  is  ^'  a  mixed  case  between  enjoying 

"  the  profits  of  land  and  carrying  on  a  species  of  trade." 

It  is  material  to  attend  to  this  circumstance ;   because, 

considered  in  this  view,  these  several  authorities  point 

out  two  distinct  classes  of  fixtures,  which  are  to  be  deemed 

part  of  the  testator's  personal  estate ;  and  which  it  will 

at  once  be  perceived  are  the  same  species  of  things  as 

those  which  are  considered  to  form  personal  estate  in  the 

case  of  a  deceased  tenant  for  life  or  in  tail  (z). 

Even  admitting,  however,  that  a  relaxation  from  the  Validity  of 
general  rule  of  law  has  been  sanctioned  to  a  certain  extent  prf^i^* 
by  the  ruling  of  Comyns,  C.  B.,  and  the  dicta  of  the  considered, 
learned  judges  as  above  cited,  still  there  is  no  doubt  that 
the  exception  contended  for  must  be  understood  with  con- 
siderable qualification.      For  it  will  be  seen  from  the 
important  decision  of  Lord  Mansfield  in  the  case  of  Lawion 
V.  Salmon^  that  if  the  property  in  dispute  is  absolutely 
essential  to  the  value  and  enjoyment  of  the  real  estate, 
it  cannot  be  deemed  part  of  the  personal  assets.     And, 
moreover,  by  the  decisions  of  the  House  of  Lords  already 
referred  to,  the  validity  of  this  exception  in  favour  of  the 
personal  estate  on  the  ground  of  trade,  is  still  further 
weakened,  if  not  altogether  impugned. 

These  decisions,  therefore,  are  now  to  be  considered.  Things  acces- 
In  Lawton  v.  Salmon^  before  Lord  Mansfield  (cr),  an  action  ^n^i  to 

.  the  realty  not 

(r)  See  anfCy  p.  171.  (a)  1  H.  Bl.  260,  i/i  tiotis.     removable. 
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Parti.       of  trover  was  brought  by  an  executor  againBt  a  tenant 
"  of  the  heir,  to  recover  certain  vessels  called  salt-pans, 

which  were  used  in  salt-works,  and  had  been  erected  by 
the  testator  in  his  lifetime.  Upon  a  case  reserved  by 
consent,  it  appeared  that  the  salt-pans  were  made  of 
hammered  iron,  and  riveted  together.  They  were  brought 
in  pieces,  and  might  be  again  removed  in  pieces;  and 
they  were  not  joined  to  the  walls,  but  were  fixed  with 
mortar  to  the  brick-floor.  There  were  furnaces  under 
them,  and  space  for  the  workmen  to  go  round;  there 
were  no  rooms  over  them,  but  there  were  lodgings  at  the 
end  of  the  wych-houses.  It  appeared  also  that  they 
might  be  removed  without  injuring  the  buildings,  though 
the  salt-works  would  be  of  no  value  without  them ;  which, 
with  them,  were  let  for  8/.  per  week  (6). 

Judgment  in  Lord  Mansfield,  in  pronouncing  the  judgment  of  the 
Salmon.  '  Court,  after  referring  to  the  cases  between  landlord  and 
tenant  and  tenant  for  life  and  remainderman,  proceeded 
thus : — "  But  I  cannot  find  that  between  heir  and  executor 
**  there  has  been  any  relaxation  of  this  sort,  except  in  the 
^'  case  of  the  cider-mills,  which  is  not  printed  at  large. 
"  The  present  case  is  very  strong.  The  salt  spring  is  a 
'^  valuable  inheritance,  but  no  profit  arises  from  it,  unless 
"  there  is  a  salt-work,  which  consists  of  a  building,  &c.,  for 
'^  the  purpose  of  containing  the  pans,  &c.,  which  are  fixed 
"  to  the  ground.  The  inheritance  cannot  be  enjoyed  with- 
"  out  them :  they  are  accessaries  necessary  to  the  enjoyment 
"  and  use  of  the  principal.  The  owner  erected  them  for 
**  the  benefit  of  the  inheritance :  he  could  never  mean  to 
^^  give  them  to  the  executor,  and  put  him  to  the  expense 
"  of  taking  them  away,  without  any  advantage  to  him, 
"  who  could  only  have  the  old  materials,  or  a  contribution 
"  from  the  heir,  in  lieu  of  them.  But  the  heir  gains  8/. 
"  per  week  by  them.     On  the  reason  of  the  thing,  there- 

(h)  See  the  description  of     v.  Blachhurne,  6  Bing.  N.  C. 
salt-pans  in  Earl  of  Mansfield     426. 
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'*  fore,  and  the  intention  of  the  testator,  they  must  go  to  Chap.  iv.  •.  i. 

"  the  heir.    It  would  have  been  a  different  question  if  the 

"  springs  had  been  let,  and  the  tenant  had  been  at  the 

"  expense  of  erecting  these  salt-works :  he  might  very 

"  well  have  said,  *  I  leave  the  estate  no  worse  than  I 

"  *  found  it/    That,  as  I  stated  before,  would  be  for  the 

*'  encouragement  and  convenience  of  trade,  and  the  benefit 

"  of  the  estate.     For  these  reasons,  we  are  all  of  opinion 

"  that  the  salt-pans  must  go  to  the  heir." 

From  the  expressions  used  by  Lord  Mansfield  in  this  Zawhn  v. 
case  it  appears,  that  although  the  right  of  the  heir  was  conquered, 
treated  as  a  paramount  one  in  general,  the  decision  of  the 
case  turned  rather  upon  the  circumstance  of  the  erection 
in  question  being  accessory  to  the  realty,  than  upon  the 
unbending  nature  of  the  heir's  claim.  For  Lord  Mansfield 
dwells  strongly  upon  the  circumstance  that  the  salt-pans 
were  erected  for  the  enjoyment  of  the  estate,  and  as  the 
proper  means  of  deriving  the  profits  of  the  land  (c).  It 
is  according  to  this  view  of  the  subject  that  Lord  Ellen- 
borough  {(l)  explains  the  decision,  and  endeavours  to  dis- 
tinguish it  from  the  case  of  the  cider-mill  and  other  cases 
which  fall  within  the  class  of  trade  fixtures.  He  says, 
**  Lord  Mansfield  does  not  seem  to  have  considered  the 
**  salt-pans  as  accessory  to  the  carrying  on  a  trade,  but 
"  as  merely  the  means  of  enjoying  the  benefit  of  the  in- 
"  heritance."  Upon  this  principle  he  considers  them  as 
belonging  to  the  heir,  as  parcel  of  the  inheritance  for  the 
use  of  which  they  were  made,  and  not  as  belonging  to  the 
executor  as  the  means  or  instrument  of  carrying  on  a 
trade.  So,  too,  Lord  Blackburn  in  Wake  v.  HaU{e) 
remarks,  "  Whenever  the  chattels  have  been  annexed  to 

(c)  It    is   observable  that  comparative  value  of  the  pro- 

Tjord  Mansfield  in  his  judg-  perty  to  the  respective  elaim- 

ment  refers  to  several  distinct  ants. 

grounds  of  decision,  such  as  (rf)  Ehrea  v.  Mawy  3  East, 

the  intention  of  the  party  in  at  p.  64. 
making  the  erection,  and  the  {e)  8  App.  Caa.  at  p.  20  L 
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Comparison 
with  the 

ease. 


Dlfficoltj  in 
saying  what 
is  precise 
object  of 
erection. 


"  land  for  the  purpose  of  the  better  enjoying  the  land 
"  itself,  the  intention  must  clearly  be  presumed  to  be  to 
"  annex  the  property  in  the  chattels  to  the  property  in 
^^  the  land,  but  the  nature  of  the  annexation  may  be  such 
*^  as  to  shew  that  the  intention  was  to  annex  them  only 
"  temporarily." 

It  does  not,  indeed,  appear  by  what  criterion  cider-millfi, 
salt-pans,  or  any  other  similar  articles  which  are  plainly 
connected  both  with  trade  and  the  profits  of  land,  are 
to  be  deemed  accessory  to  the  one  or  the  other  purpose 
exclusively.    And  it  is  in  this  particular  that  the  difficulty 
of  reconciling  the  decisions  in  question  consists.     Perhaps 
it  may  be  thought  that  the  cider-mill  was  not  so  indis- 
pensably necessary  to  the  value  and  enjoyment  of  the 
principal  as  the  salt-pans;  because  the  produce  of  the 
fruit  trees  might  be  rendered  to  a  certain  degree  profitable 
without  the  manufacture  of  cider;   whereas   the  brine 
could  not  be  available  at  all  but  by  the  instrumentality 
of  the  salt-pans,  and  the  inheritance  would  have  been  of  no 
value  without  the  annexation.     And  this  distinction,  it 
may  be  recollected,  is  similar  to  that  relied  upon  by  Lord 
Eardwicke  on  another  occasion  (/).     For  he  assigned  as  a 
reason  why  the  fire-engines  should  not  pass  to  the  re- 
mainderman, that  the  colliery  might  be  worked  without 
them,  although  perhaps  more  advantageously  with  them ; 
the  enjoyment  of  the  estate  with  or  without  the  engines 
being  only  a  question  of  majus  and  minm.    It  must  be 
confessed,  however,  that  these  distinctions  are  very  re- 
fined ;  and  many  cases  may  occur  where  their  application 
would  be  attended  with  much  difficulty,  and  where  it 
might  be  almost  impossible  to  pronounce  what  is  the 
precise  nature  and  object  of  an  erection.     Thus,  it  would 
have  been  very  difficult  to  have  concluded,  d  priori^  that 
the  manufacture  of  cider,  or  the  working  of  a  colliery, 
were  not  so  far  the  means  of  enjoying  the  benefit  of  the 

(/)  Laicton  y,  Laicfoji,  3  Atk.  at  p.  15. 


TRADE  FIXTURES. 


226 


inheritanoe,  as  to  bring  them  within  the  principle  laid  Chap.  iv.  1. 1. 
down  in  the  case  of  Latcton  v.  Salmon  {g).  And  on  the 
other  handy  it  is  ahnost  impossible  to  say  that  trade  was 
not  in  some  measure  pursued  by  the  instrumentality  of 
the  salt-pans.  Indeed  all  that  can  be  said  upon  this 
subject  is,  that  perhaps  these  articles  were  more  con- 
nected with  land  and  less  with  trade  than  the  cider-mill ; 
and  that  in  erecting  and  using  them,  the  consideration  of 
enjoying  the  profits  of  land  predominated  over  the  intention 
of  following  a  trade,  more  in  the  one  case  than  it  did  in  the 
other. 


case. 


Although,  therefore,  the  case  of  Lawton  v.  Salmon  must  Effect  of 
be  taken  to  depend,  m  some  measure,  on  its  own  peculiar  Salmon  upon 
facts,  still  the  decision  must  be  deemed  greatly  to  weaken  fj^'*"*'^ 
the  effect  and  to  narrow  the  extent  of  the  indulgence 
which  the  ruling  of  Chief  Baron  Oomyns  would  have 
established.    Indeed,  it  is  apparent  from  Lord  Mansfield's 
expressions,  that  he  himself  entertained  doubts  upon  the 
validity  of  the  latter  dedsion.    For  he  observes  that  it 
is  a  solitary  determination  at  Nisi  Prius ;  and  (according 
to  the  report  in  3  Atk.  16,  in  notis)  he  conjectured  that  it 
was  probably  founded  upon  custom  [h). 

But  the  case  of  Fisher  v.  Dixon  (t)  is  next  to  be  con- 
sidered.   And  in  this  case  not  only  is  the  decision  as  to 


{g)  As  to  which,  see  per 
Lord  Mansfield,  in  Wells  v. 
Parser,  IT.E.  34, 38.  And  see 
the  instances  referred  to  in  the 
case  of  Heane  v.  Rogers,  9  B. 
&  C.  677,  588,  in  a  question 
whether  brick-making  was 
within  the  bankrupt  laws  then 
in  force. 

(A)  In  Comyns'  Digest,  tit. 
Biens  (B.)  the  Chief  Baron 
lays  it  down,  that  mill-stones 
^o  to  the  heir :  from  whence 
it  might  perhaps  be  inferred 

F. 


that  his  opinion  was,  that,  in 
general,  miUs  were  part  of 
&e  inheritance,  and  could  not 
be  separated  from  it.  See  also 
R,  V.  Crosse,  Sid.  at  p.  207, 
where  it  is  said  to  have  been 
held  by  Fenner  and  Clench, 
JJ.,  that  the  sails  of  a  wind- 
mill go  as  parcel  of*  the  free- 
hold of  the  mill  to  the  heir, 
and  not  to  the  executor.  As 
to  removing  windmills,  see 
ante,  p.  4,  note  (X;). 

(»)  12  CI.  &  F.  312.    And 
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Fart  I.  tlie  cider-mill  treated  as  too  doubtful  in  its  circumstanoes 
Fuker  Y.  ^^  ^®  relied  upon  as  an  authority,  but,  as  before  observed, 
i>ixon.  the  principle  itaelf  on  which  it  is  supposed  to  have  pro- 

ceeded, viz.  the  encouragement  to  be  afforded  to  trade, 
which  has  been  so  frequentlj  applied  to  the  solution  of 
similar  cases,  is  declared  not  to  be  applicable  to  ordinary 
questions  between  heir  and  executor  in  the  circumstances 
presented  by  this  case.  It  was  an  appeal  to  the  House  of 
Lords  against  a  decree  of  the  Court  of  Session  of  Scotland, 
arising  out  of  the  following  case : — J.  Dixon  was  an  exten- 
sive coal  and  iron  mine  owner,  and  was  at  the  time  of  his 
death  engaged  in  working  mines,  which  were  his  freehold 
property  (A-).  A  very  valuable  portion  of  his  property 
consisted  of  engines,  colliery  utensils,  rails,  &c.,  employed 
in  the  business  he  carried  on.  After  his  decease  a  ques- 
tion was  raised  whether  these  engines,  machinery,  &c.,  were 
to  be  considered  heritable  property,  and  to  pass  with  the 
estate  to  the  heir,  or  moveable  property,  and  belonging  to 
the  executors. 

The  Lord  Ordinary,  before  whom  the  cause  was  ap- 
pointed to  be  heard,  referred  it  to  one,  and  afterwards  to  a 
second  referee,  to  report  as  to  the  nature  of  the  property. 
The  second  referee  described  all  the  machinery  as  capable 
of  being  moved  and  replaced,  but  said  that  the  removal 
would  be  very  expensive ;  that  it  would  more  or  less  de- 
teriorate the  value  of  the  machinery ;  that  for  that  reason 
machinery  was  often  left  by  the  tenant,  and  its  value 
made  a  matter  of  arrangement  between  him  and  the  land- 
lord ;  and  that  some  parts,  such  as  the  steam  engine  for 
pumping  the  mines,  must,  if  removed,  be  instantly  re- 
placed, or  very  serious  damage  would  arise  to  the  mines. 
He  also  referred  to  the  practice  of  the  country,  and  said, 

see  the  report  of  the  same  case  there,   are  given  at  length, 

in 4  Bell's App.Cas.  286,  where  See  also  6  D.  775. 

the  proceedings,  before   the  {k)  There  was    also  some 

Courts  in  Scotland  and  the  leasehold  property,  as  to  which 

able    judgments  pronounced  seeposiy  p.  233. 
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that  the  praotioe  at  ooal  and  iron  works,  similar  to  those  of  Chap.  IV.  •.  i. 
the  deceased,  was  to  remove  the  mechanism  of  the  engine,  ^^herv. 
and  other  machinery,  from  one  part  of  the  premises  to  -^*-«>»- 
another,  as  occasion  required.    The  praotioe  also  was  for 
the  tenant,  at  the  termination  of  a  lease,  to  remove  the 
whole  of  such  engines  and  machinery,  if  not  previously 
belonging  to  the  landlord.     And  in  the  event  of  the 
exhaustion  of  the  mineral  field,  or  any  permanent  bar 
arising  to  the  profitable  working  of  the  minerals,  the  whole 
of  the  engines  and  machinery  was  removed  by  the  tenant, 
or  worker  of  the  field,  or  by  the  proprietor,  if  his  property. 

The  case  was  afterwards  further  debated  before  the 
Lord  Ordinary ;  and  accounts  and  inventories  were  put  in, 
from  which  it  appeared  that  the  steam-engines  and  rails 
were  treated  and  described  by  the  testator  as  moveable 
property,  but  the  lands  as  heritable.  The  Lord  Ordinary 
referred  the  case  as  one  of  difficulty  to  the  Lords  of  the 
Second  Division ;  and  their  Lordships  determined  to  con- 
suit  the  Lords  of  the  First  Division,  and  the  permanent 
Lords  Ordinary.  The  majority  of  their  Lordships  finally  Decision  of 
expressed  an  opinion  to  the  effect,  that  the  machinery  g^ionin 
which  was  fixed  to  the  soil,  and  could  not  be  used  without  ^^  ^- 

J/lXOJt, 

being  so  fixed  for  the  purpose  of  the  profitable  use  of  the 
land,  was  heritable  (/). 

From  this  decision  there  was  an  appeal  to  the  House  of  Argnmentsin 
Lords.     On  the  hearing  of  the  appeal,  it  was  argued  for  ^or^  ° 
the  appellant,  that  this  machinery  employed  by  the  tes- 
tator to  work  the  mines  was  used  by  him  in  the  course  of 
his  trade,  and  therefore  fell  within  the  principle  of  law, 
which  in  favour  of  trade  treats  such  articles  as  personal 

(/)  But  their  Lordships  de-  being  employed  elsewhere  in 

cided  that  the  tools  employed  the  same  mamier^  and  parts  of 

in  connection  with  the  ma-  machinery  prepared  for  fixing 

chinery,  but  not  necessarily  but  not  actually  affixed,  were 

affixed  thereto,  and  capable  of  moveable.     See  anfey  p.  21. 

q2 
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Part  I.  property.  The  oase  of  tlie  oider-mill,  and  those  of  Lawton 
V.  LawtoYij  and  Lord  Dudley  v.  Lord  Warde^  were  relied 
upon  as  establishing  that  proposition.  Lawton  y.  Salmon 
was  distinguished  on  the  ground  that  the  salt-pans  were  a 
necessary  part  of  the  estate  itself,  which  without  the  pans 
would  be  almost  useless  to  the  owner.  They  were  acces- 
sories to  the  necessary  enjoyment  of  the  inheritance ;  but 
the  machinery  in  the  present  case  was  an  accessory,  not  to 
the  enjoyment  of  the  estate,  but  to  the  carrying  on  of  the 
testator's  trade;  and  the  expressions  of  Lord  EUenborough 
in  Elicea  v.  Mavc^  as  to  a  thing  being  an  accessory  to  a 
matter  of  a  personal  nature,  were  also  cited.  For  the 
respondents  it  was  urged,  that  the  machinery  in  question 
rendered  the  land  capable  of  profitable  employment,  and 
was  erected  for  this  sole  object,  and  for  the  better  enjoy- 
ment of  the  estate.  The  case  of  Lawton  v.  Salmon  was 
much  relied  upon,  and  it  was  urged  that  the  facts  of  the 
cider-mill  case  were  too  imperfectly  known  to  be  considered 
an  authority.  It  was,  moreover,  insisted,  that  the  principle 
of  the  convenience  of  trade  applied  only  to  cases  where 
the  erections  were  not  made  for  the  better  enjoyment  of 
the  land,  but  merely  for  the  purposes  of  trade ;  and  where 
such  erections  were  put  up  by  persons  having  only  a 
transitory  interest  in  the  land,  and  where  they  are  claimed 
by  the  creditors  of  those  persons. 

lS^b^  ®*  The  judgment  was  pronounced  at  a  subsequent  period, 

ham  in  Fither  Lord  Brougham  said,  that,  upon  the  fullest  consideration 
V.  Dtawi.         jj^  ^^  l^^j^  j^y^  ^^  g^^^  -j^Q^^  ^^  ^^^  English  and  the 

Scotch  authorities  which  were  cited,  he  entirely  agreed 
with  the  majority  of  the  Court  below.  He  observed, 
"  Great  reliance  was  of  course  placed  upon  the  case  before 
"  Lord  Hardwicke  in  our  Court  of  Chancery  here,  and  a 
"  similar  oase  which  occurred  in  the  Court  of  Exchequer, 
"  I  think  in  Lord  Lyndhurst's  time  (w).    But  there  was 

(m)  Trappes  v.  Harter,  ante,  p.  219, 
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^'  an  attempt  made  to  distiiigaisli  this  case  in  principle  Chap.  iv.  1. 1. 
"  from  that,  and  to  show  that  there  was  another  inoon-  Opinion  of 
"  sistent  decision  in  the  cider-mill  case.  Now  it  is  a  re-  l^ord  Broug- 
^^  markable  circumstance,  that  of  that  case  we  have  only  a  y.  Dixon. 
"  very  indistinct  and  unsatisfsustory  report.  We  have 
*^  reaUy  nothing  that  can]  be  called  a  record  of  that  case. 
"  It  was  cited  in  the  case  before  Lord  Hardwicke ;  and  I 
^^  must  also  say,  that  if  the  cider-mill  case  is  to  be  taken 
as  it  is  represented  to  us,  as  regards  the  substance  of  the 
case,  and  in  its  result,  my  mind  goes  not  at  all  with 
"  that  decision.  It  is  contrary,  undeniably,  to  the  general 
principles  of  our  law  upon  the  subject ;  and  if  the  same 
question  were  to  arise  to-morrow,  with  the  circumstances 
which  are  represented  to  have  attended  that  case,  it  would 
not,  in  my  opinion,  lead  to  the  same  result.  Therefore 
I  lay  it  out  of  view.  We  have  a  most  imperfect  account 
''  of  the  circumstances,  and  above  all,  of  the  most  material 
"  circumstances,  of  how  the  mill  was  afllxed  to  the  soil. 
"  For  if  a  cider-mill  be  fixed  to  the  soil,  though  it  is  a 
**  manufactory,  and  erected  for  the  purpose  of  a  manufac- 
"  toiy,  if  it  is  really  solo  infixuniy  it  is  perfectly  immaterial 
"  whether  it  is  for  the  purpose  of  a  manufactory,  or  a 
"  granary,  or  a  bam,  or  any  thing  else  («).  It  is  a  fixture 
"  on  the  soil,  and  it  becomes  part  of  the  soil  (o).  Can  any 
"  man-  say  that  one  of  the  great  brewhouses  would  belong 
"  to  the  executor,  because  it  is  erected  for  the  purpose  of  a 
"  manufacture,  and  wholly  imconnected  with  the  land?" 
His  Lordship  therefore  recommended  that  the  judgment 
of  the  Court  below  should  be  aflSrmed. 
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(n)  See  the  remarks  of 
Wood,  V.-C,  in  Mather  v. 
Frasevy  2  K.  &  J.  at  p.  645. 
In  that  case  the  Vice-Chan- 
cellor  was  of  opinion  that  aU 
the  articles  in  question,  which 
were  fixed  to  the  freehold 
whether  by  screws,  solder,  or 
any  other  permanent  (or,  ac- 


cording to  the  report  in  25  L. 
J.,  Eq.  361,  363,  ''  quasi  per^ 
manenV^)  means,  or  by  being 
let  into  the  soil,  were  within 
the  authority  of  Fisher  v. 
DixoHy  partook  of  the  nature 
of  the  soil,  and  would  have 
descended  to  the  heir. 
(o)  See  ante,  p.  28. 
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Parti.  Lord  Cottenham,  after  some  preliminary  observationSy 

Opinion  of       Said,  "  The  principal  stress  of  the  argument  on  the  side  of 
Lord  Gotten-    «  ^he  appellant  has  been,  that  this  is  to  be  protected,  be- 
Y.  Dixon,         ''  cause  it  is  necessary  for  the  encouragement  of  trade,  that 
'^  this  property  should  be  considered  as  not  belonging  to 
^'  the  real  estate,  but  as  belonging  to  the  personal  estate. 
^'  The  principle  upon  which  a  departure  has  been  made 
"  from  the  old  rule  of  law  in  favour  of  trade,  appears  to 
'^  me  to  have  no  application  to  the  present  case.     The 
"  individual  who  erected  the  machinery  was  the  owner  of 
"  the  land  and  of  the  personal  property,  which  he  erected 
"  and  employed  in  carrying  on  the  works ;  he  might  have 
'^  done  what  he  liked  with  it;  he  might  have  disposed  of 
^^  the  land ;  he  might  have  disposed  of  the  machinery ;  he 
^'  might  have  separated  them  again.    It  was,  therefore, 
^'  not  at  all  necessary,  in  order  to  encourage  him  to  erect 
"  those  new  works  which  are  supposed  to  be  beneficial  to 
"  the  public,  that  any  rule  of  that  kind  should  be  esta-' 
^*  blished,  because  he  was  master  of  his  own  land.    It  was 
'^  quite  imnecessary,  therefore,  to  seek  to  establish  any  such 
^^  rule  in  favour  of  trade  as  applicable  here,  the  whole  being 
"  entirely  under  the  control  of  the  person  who  erected  this 
"  machinery  (/?).     If,  therefore,  this  be  clearly  a  question 
^'  of  real  or  personal  estate,  and  if  the  rule,  which  in  some 
'^  cases  has  been  acted  upon,  of  making  a  departure  from 
"  the  established  principle  in  favour  of  trade,  has  no  appli- 
^'  cation  to  the  present  case,  what  does  it  come  to  P    Of 
"  course  we  throw  out  of  consideration  all  the  cases  which 
'^  have  arisen  between  landlord  and  tenant,  and  between 
^'  tenant  for  life  and  remainder-man,  because  the  departure 
'^  which  has  taken  place  there,  in  some  oases,  has  no  appli- 
*^  cation  to  the  present  case.    Then  the  case  being  simply 
"  this,  the  absolute  owner  of  the  land,  for  the  purpose  of 

{p)  See  Mather  v.  Fraser,  5  Q.  B.  at  p.  136.     And  see 

2  K.  &  J.  at  p.  548 ;  Climie  v.  Holland  v.  Hodgson,  L.  R., 

Wood,  L.  E.,  4  Ex.  at  p.  330 ;  7  0.  P.  328. 
Longhottom  ,v.  Berry,  L.  E., 
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**  better  ufiing  that  land,  having  erected  upon  and  affixed  chap.  iv.  1. 1. 

"  to  the  freehold,  and  used,  for  the  purpose  of  the  beneficial  opinion  of 

"  enjoyment  of  the  real  property,  certain  machinery,  the  liord  Cotton- 

"  question  is,  is  there  any  authority  for  saying,  that,  under  v.  jHxon, 

''  these  circumstances,  the  personal  representative  has  a 

^^  right  to  step  in  and  lay  bare  the  land,  and  to  take  away 

^'  all  the  machinery  necessary  for  the  enjoyment  of  the 

'^  land  P    Let  us  consider  for  a  moment,  if  that  is  the 

"  principle,  to  what  extent  is  it  to  go.    It  is  put  by  Lord 

"  Cockbum  {q)  (and  a  very  strong  illustration  it  is),  if 

"  the  owner  of  the  land  should  dig  a  well,  and  erect 

*'  machinery  for  the  purpose  of  using  that  well,  is  it 

"  competent  to  the  personal  representative  to  come  and 

'^  take  away  that  machinery,  and  leave  the  well  useless  P 

"  He  thinks  it  is  not.     Where  is  the  distinction  between 

"  the  two  cases  P    Such  machinery  is  capable  of  being 

"  taken  away  with  very  little,  if  any,  damage  to  the 

^*  land.    Although,  therefore,  machinery  is  in  its  nature, 

"  generally,  personal  property,  yet,  with  regard  to  ma- 

"  chinery,  or  a  manufactory  erected  upon  the  freehold  for 

"  the  enjoyment  of  the  freehold,  nobody  can  suppose  that 

''  that  can  be  the  rule  of  law ;  and  so  with  respect  to 

"  other  erections  upon  land  (r).    It  is  not  necessary  to  go 

^'  beyond  the  present  case,  which  is  a  case  of  machinery 

"  erected  for  the  better  enjoyment  of  the  land  itself.    The 

"  principle  probably  would  go  a  great  deal  farther ;  but  it 

''  is  more  advisable  to  confine  the  observations  I  have  to 

<<  make  to  the  particular  circumstances  of  this  case.    There 

^'  is  no  case  whatever  which  has  been  cited  in  which  that 

"  doctrine  has  been  recognized,  except  the  one  which  has 

"  been  referred  to  {The  Cider-mill  ca^e),  as  to  which  we 

"  really  know  nothing,   except  that    at   the  Worcester 

*^  assizes,  a  good  many  years  ago,  a  cider-mill  was  held  to 

(q)  In  the  Court  of  Session,  Longhottom  v.  Berry,  L.  R., 

4  Bell's  App.  Cas.  at  p.  300.  5  Q.  B.  at  p.  137 ;  Holland  v. 

(r)  See  Walmsley  v.  Milne,  Hodgson,  L.  E.,    7  C.  P.  at 

7   C.  B.,   N.  S.   at  p.   136;  p.  338. 
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Part  I. 

Opinion  of 
Lord  Gotten- 
ham  in  Usher 
y.  Dixon, 


"  belong  to  the  personal  estate.  Why  it  was  so  held, 
"  under  what  circumstances,  and  whether  it  was  a  oider- 
"  mill  fixed  to  the  freehold  or  not,  we  do  not  know.  We 
"  know  nothing  except  that  this  machine,  called  a  cider- 
"  n\\W^  was  decided  to  go  to  the  personal  representative. 
"  It  is  impossible  to  extract  a  rule  of  law  from  a  case  of 
"  which  we  know  so  little  as  that.  And,  with  that  ex- 
"  ception,  there  is  a  uniform  course  of  decisions,  wherever 
"  the  matter  has  been  discussed,  in  favour  of  the  right  of 
"  the  heir  to  machinery  erected  imder  the  circumstances  in 
''  the  present  case ;  and  if  the  corpus  of  the  machinery  is 
"  to  be  held  to  belong  to  the  heir,  it  is  hardly  necessary  to 
^'  say,  that  we  must  hold  that  all  that  belongs  to  that 
''  machinery,  although  more  or  less  capable  of  being  used 
'*  in  a  detached  state  from  it ;  still,  if  it  belongs  to  the 
"  machinery,  and  belongs  to  the  corpus^  the  article,  what- 
"  ever  it  may  be,  must  necessarily  follow  the  same  prin- 
^^  ciple,  and  remain  attached  to  the  freehold."  His  Lord- 
ship, therefore,  was  of  opinion  that  the  judgment  should 
be  affirmed. 


Opinion  of 
Lord  Gamp- 
bell  in  Fisher 
T.  Dixon, 


Lord  Campbell  also  concurred  in  the  same  view  of  the 
case ;  and  said,  he  had  no  doubt  in  the  world  that  the 
property  in  dispute  should  go  to  the  heir  both  upon 
reason  and  upon  precedent.  That  *'  none  of  the  argu- 
'^  ments  respecting  the  benefit  of  trade  at  all  apply  to  a. 
''  question  as  between  heir  and  executor,  in  a  case  like 
"  this  where  the  owner  of  the  fee  being  the  absolute  owner 
'^  of  the  land,  and  of  the  machinery  erected  upon  it,  the 
'^  whole  of  it  is  in  him,  and  he  may  dispose  of  it  as  he 
"  shall  think  fit  for  the  benefit  of  the  family.  Then  with 
"  reference  to  the  authorities  by  which  we  are  bound ; 
"  whatever  speculative  notions  we  might  entertain  with 
"  respect  to  propriety  and  expediency,  if  we  entertained  a 
^'  different  opinion  upon  that  subject,  all  the  cases  are 
'^  quite  uniform  both  in  England  and  in  Scotland  to  show 
'*  that  such  property  shall  go  to  the  heir.     The  only  case 
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"  the  other  way  which  has  been  referred  to  is  that  of  the  chap.  iv.  •.  l. 
"  older-mill,  where  the  essential  circumstance  is  left  en-  opinion  of 
"  tirely  in  doubt,  whether,  in  fact,  the  mill  was  fixed  to  Loj^  C*™P- 

bell  in  FUhet 

"  the  freehold  or  not ''(»).    The  interlocutor  was  therefore  v.  Dix<m, 
affirmed  with  costs. 


In  the  above  case  there  was  a  subsidiary  point  with  re-  Law  of  Scot- 
ference  to  machinery  upon  other  mines,  of  which  J.  Dixon  ^^^^ 

upon  leasehold 
bouring  mill ;  since  to  carry  premises, 
the  mill  to  the  fruit  would  be 


(ff)  His  Lordship  then  pro- 
ceeds to  show  that  the  cider- 
miU  mifi^ht  have  been  a  mere 
moyeable  by  citing  the  fol- 
lowing   instance:     he    says, 
**  We  know  that  a  cider-mill 
'^  is  not  necessarily  afGLxed  to 
'^  the  freehold;  a  familiar  in- 
**  stance  of  which  is  given  in 
"the   Vicar    of    Wakefield; 
**  where,  when  a  match  was 
"  proposed  between  one  of  the 
<<  Misses  Primrose  and  young 
"Farmer  Flamstead,   Moses 
"  said,  *  I  hope  that  if  my  sis- 
"  *  ter  marries  yoimg  Farmer 
"  '  Flamstead,  he  wUl  lend  us 
"  'his  dder-mill.'     I  take  it 
"  that  the  cider-null  there  was 
"  moveable,  and  was  not  af- 
"  fixed  to  the  freehold,  but 
"might    have    been   carried 
"from  the  farm  of  Farmer 
"Flamstead  to  the  vicarage 
"of    the    Primroses."— The 
reader  will  probably  be   of 
opinion  that  this  illustration 
of  the  learned  judge  hardly 
meets  the  case ;  and  that  the 
longings  of  Moses  might  have 
been  fully  gratified,  and  the 
cider-mill  left  in  its  proper 
and  fixed  place.    In  the  cider 
coimties  it  is  the  constant  prac- 
tice of  the  smaller  fruit  grow- 
ers to  carry  their  fruit  to  be 
ground  and  pressed  at  a  neigh- 


next  to  impossible:  a  small 
sum  is  frequently  paid  for  the 
accommodation,   the    grower 
employing  his  own  horse  to 
work  the  machinery.     It  is  no 
uncommon  thing  for  a  farmer 
to   accommodate  his    neigh- 
bour with  the    loan  of    his 
bam,  threshing-floor,  or  rick- 
staddle.    And  to  lend  a  house 
to  a  friend,  is  an  expression 
which    scarcely  implies  that 
the  house  shall  be  moved  from 
its  site  to  complete  the  obli- 
gation.   Certainly  all  the  emi- 
nent   authorities  who    have 
adopted  and  approved  the  de- 
cision of  Comyns,  C.  B.,  ap- 
pear to  have  considered  that 
the  cider-mill  in  dispute  was 
clearly  affixed  to  the  freehold, 
as  it  was  expressly  described 
to  be  when  the  case  was  first 
brought  forward.    Indeed  the 
question    could  hardly  have 
arisen  at  aU  had  it  been  other- 
wise.   From  the  very  nature 
and  construction  of  such  mills 
and  the  heavy  machinery  by 
which    they  are  worked,   it 
would  seem  to  be  impossible 
that  they  could  be  used  unless 
they  were  very  deeply  let  into 
the  soil. 
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Part  L       was  lessee,  the  value  of  whioli,  howevear,  was  oomparatiyely 
'  insignifioant.    In  regard  to  this  class  of  machinery  the  de- 

cision of  the  Court  of  Session  was,  in  point  of  form,  that 
it  formed  part  of  the  personal  estate  and  did  not  go  to  the 
heir ;  and,  there  heing  no  cross  appeal  by  the  heir  in  the 
House  of  Lords,  no  question  was  there  raised  and  no  de- 
cision given  on  this  point.  But  in  the  subsequent  case  of 
Bain  Y.  Brand.  Bain  V.  Brand  {t),  which  came  before  the  House  of  Lords 
in  1876,  this  particular  question  presented  itself  for  de- 
cision. There  the  Court  of  Session,  considering  themselves 
bound  by  the  decision  in  JFhher  v.  Dixon^  had  decided  that 
machinery,  annexed  by  the  lessee  of  a  colliery,  passed  to 
his  personal  representative,  although  the  lease  itself,  being 
by  the  law  of  Scotland  a  heritable  subject,  passed  to  the 
heir.  But  the  House  of  Lords  were  of  opinion  that  the 
case  of  Fisher  v.  DixoHy  owing  to  its  particular  circum- 
stances, could  not  be  treated  as  a  decision  on  this  point, 
and,  reversiug  the  decision  of  the  Court  of  Session,  held 
unanimously  that  the  machinery  in  question  passed  to  the 
heir  with  the  leasehold  interest  in  the  colliery. 


Opinion  of 
Lord  Cairns 
in  Bain  v. 
Brand. 


Lord  Cairns,  C,  referred  to  the  two  general  rules  of  the 
law  of  fixtures, — viz.,  that  whatever  is  fixed  to  the  free- 
hold becomes  a  part  of  it,  and  that  whatever  once  becomes 
a  part  of  the  freehold  cannot  be  severed  by  a  limited 
owner  without  the  commission  of  waste — and  said,  that  to 
the  first  rule  there  was,  so  far  as  he  was  aware  (m),  no  ex- 
ception, but  that  to  the  second,  an  exception  had  been 
established  in  favour  of  a  tenant.  His  Lordship  continued, 
"  What  extent  of  removal  the  executor  of  one  who  is  not 
''  a  tenant,  but  is  a  complete  owner  of  the  inheritance, 
^*  may  have  as  against  the  heir,  whether  in  point  of  fact 
"  he  has  any  right  of  removal  at  all,  or  any  right  to  take 
"  more  than  that  which  really  and  properly  considered 
"  was  never  fixed  to  the  inheritance  in  a  definite  way,  I 


(/)  1  App.  Cas.  762. 


(m)  See  ante,  p.  28. 
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^^  need  not  stop  to  consider^  because  the  ease  of  Fisher  v.  Chap.  iv.  •.  i. 

"  Dixon  has  clearly  decided  by  the  authority  of  your  Lord-  Opinion  of 

"  ships,  that  fixtures  of  the  kind  now  before  your  Lordships  J^^  Caima 

"  cannot  be  removed  by  the  executor  of  one  who  is  com-  Brand, 

"  plete  owner  of  the  inheritance.   Therefore  your  Lordships 

*^  have  upon  the  one  hand  the  rule  as  laid  down  in  the  case 

"  of  Fisher  v.  Dixorij  that  fixtures  of  the  present  kind 

"  cannot  be  removed  by  the  executor  as  against  the  heir  of 

^^  the  complete  owner  of  the  inheritance,  and  you  have  on 

^'  the  other  hand  the  exception  to  which  I  have  referred, 

^'  that  fixtures  of  this  kind  can  be  removed  by  the  executor 

'^  of  a  tenant,  or  by  the  tenant  himself  as  against  the 

"  landlord  during  the   course  of  the  tenancy.     .     .     . 

"  There  is  certainly  no  authority  for  saying  that  the 

"  executor  can  remove  these  fixtures  as  against  the  heir. 

"  In  my  opinion  there  is  no  principle  in  the  rules  which 

'^  I  have  endeavoured  to  express  which  can  warrant  that 

"  right  of  removal.    These  things  which  I  have  termed 

^'  fixtilres  are  ex  hypotheai  annexed  to  the  inheritance  at 

^^  the  time  of  the  death  of  the  tenant.     Thereupon  the 

'^  heritable  subject,  namely,  the  lease,  at  once  passes  to 

"his  heir"   {i.e.  by  the  law  of   Scotland,   see  supra). 

"  What  right  has  the  executor,  or  how  is  that  right 

*^  founded,  to  come  upon  the  heritable  subject  which  has 

"  passed  to  the  heir,  and  to  strip  it  of    those  things 

"  which  have  become  fixed  to  it  ?      There  is  no  doubt, 

"  ex  hypothesis  a  right  to  remove  these  fixtures  as  against 

"  the  landlord,  but  who  is  the  person  to  exercise  that 

"  right  ?    It  is  not  a  right  in  gross,  it  is  not  a  right  col-  Tenant'sright 

"  lateral  to  the  ownership  of  the  subject ;  it  is  a  right  which  notTrighrin 

"  of  necessity  must  be  annexed  to  the  ownership  of  the  sub-  ««»• 

"  ject,  and  must  be  exercised  by  him  who  is  the  owner  of 

"  the  subject.    But  the  owner  of  the  subject  is  not  the  exe- 

"  cutor.    The  owner  of  the  subject  is  the  heir,  and  therefore, 

^'  as  it  seems  to  me,  your  Lordships  are  obliged  to  consider 

''  the  person  to  whom  the  subject  itself  has  passed,  and  to 

"  hold  the  right  which  is  annexed  to  that  subject  to  be 

"  exerciscable  by  that  person,  and  by  that  person  only." 
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Part  I.  Lord  Chelmsford,  after  alluding  to  the  facts  of  the  ease, 

Opinion  of  ^^^  Baying  that  the  general  law  as  to  fixtures  is  the  same 
LordChelinfl-  jn  Scotland  as  in  England (w),  continued:  "A  question 
Y,  Brand,  ''  between  landlord  and  tenant  as  to  fixtures  can  rarely 
''  arise  except  with  regard  to  the  description  of  those  which 
*^  the  tenant  claims  the  right  to  remoTC.  But  the  present 
*^  question  is  between  heir  and  executor,  and  depends  upon 
''  the  character  of  the  fixtures  whether  they  are  part  of 
"  the  realty  or  not.  The  lease  itself  is  admittedly  realty. 
"  The  fixtures  were  annexed  to  the  soil  by  the  owner  of 
"  that  realty.  If  he  had  been  owner  in  perpetuity,  there 
'^  would  have  been  no  doubt  that  the  fixtures  would  have 
''  been  part  of  the  inheritance.  Can  it  make  any  differ- 
**  ence  that  he  was  owner  for  a  limited  period  P  He  was 
*^  as  absolute  owner  of  the  realty  during  that  period  as  if 
"  he  had  had  it  for  ever.  The  fixtures  were  annexed  to 
"  the  ground  for  use  during  the  whole  term  of  enjoy- 
''  ment  of  the  heritable  subject.  There  is  nothing  in  the 
*'  terminable  character  of  the  lea£e  at  different  periods  that 
"  can  affect  the  question,  for  as  long  as  it  continues  it 
'*  preserves  its  heritable  character." 

Opinion  of  Lord  O'Hagan,  in  the  course  of  his  opinion  to  the  same 

o^Hagan  in  effect,  Said :  ''  There  has  been  no  dispute  about  the  law. 
Bain  Y,  Brand,  u  ^^^ch  is  the  same  in  England  ad  in  Scotland,  and  has 
"  been  so  from  very  early  times,  giving  to  the  heir 
'^  machinery  fixed  and  attached  to  the  soil.  If  the  pro- 
"  perty  had  been,  in  this  case,  freehold,  there  could  have 
"  been  no  controversy  as  to  the  application  of  the  rule. 
'*  The  executor  could  not  have  been  heard  to  contest  the 
*'  cMm  of  the  heir  .  .  .  Settled  exceptions  exist  in  the 
*^  interest  of  trade,  and  from  the  exigencies  of  social  life, 
*^  as  between  tenants  for  life  or  in  tail  and  remainderman, 
''  and  as  between  landlords  and  tenants.  But  there  is  no 
"  ground  for  such  a  relaxation  of  the  strict  law,  and  there 
^'  has  been  no  such  relaxation,  in  fact,  as  can  avail  the 

(u)  And  see  per  Lord   O'Hagan,  S.  C,  1   App.  Cas.  at 
p.  776. 
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^  roBpondents  in  their  attempt  to  abridge  the  rights  of  the  Chap.  iv.  1. 1. 

*  heir  when  he  succeeds  to  the  leasehold  as  well  as  to  the  Opinion  of 

*  feu.     The  principle  which  underlies  the  rule  of  law  has  ^^ 

'  been  properly  said  to  be  that  machinery  attached  to  Bainy.  Brand. 

^  the  land  follows  it  as  its  accessory  in  the  case  of  the 

'  freehold — the  land  is  heritable,  and  so  are  the  fixtures ; 

^  and  why,  having  a  like  attachment,  should  not  the 

^  machinery  going  with  a  leasehold  which  is  heritable 

'  become  accessorily  heritable  also  P    I  see  no  sufficient 

^  reason,  in  the   absence  of    authority,   for  holding    it 

'  moveable  in  one  case  and  heritable  in  another."    Lord 

Selbome    expressed    his    concurrence    in    the    foregoing 

opinions,  and  the  interlocutor  appealed  from  was  therefore 

reversed. 

The  above  case  has  made  it  clear  that,  as  between  the  ^o  diBtinotion 
heir  and  the  personal  representative,  there  is  no  distinction  of  owner  in 
between  the  position  of  the  heir  of  an  owner  in  fee  and  *««  and  heir  of 

^  .  an  J  other  es« 

that  of  the  heir  to  any  other  estate  of  inheritance,  the  tate  of  in- 
latter  being,  during  his  interest  in  the  property,  as  absolute  ^®^**^<^- 
an  owner  as  if  the  estate  lasted  for  ever. 

In  view  of  the  above  decisions  in  Fisher  v.  Dixon  and  Semble,  exe- 
Bain  v.  Brand  in  the  House  of  Lords,  it  must  be  con-  entitled  to 
sidered  as  extremely  doubtful,  at  the  present  day,  whether  ^'^^f^^^'** 
an  executor  of  an  owner  in  fee  has  in  fact  any  right,  heir, 
as  against  the  heir,  to  fixtures  put  up  for  trade  purposes. 
For  although  it  is  to  be  observed  that  these  decisions 
did  not,  in  terms,  extend  to  fixtures  other  than  those 
annexed  for  the  better  enjoyment  of  the  land  itself,  and 
Lord  Cottenham  (t?)  expressly  limited  his  opinion  to  this 
class  of  fixtures,  whilst  Lord  Cairns  (w)  as  expressly  de- 
clined to  consider  whether  or  not  the  executor  had  any 
right  of  removing  fixtures  at  all,  yet  a  careful  considera- 
tion of  the  grounds  upon  which  the  decisions  in  those 
cases  are  based,  seems  to  lead  to  the  conclusion  that  the 

(r)  Supray  p.  231.  (w)  Supra,  p.  234. 
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Part  I.  heir  is  in  all  oases  entitled  to  trade  fixtures,  whether  they 
are  annexed  for  the  mere  purpose  of  more  profitably 
enjoying  the  land,  or  are  used  for  a  purpose  collateral 
to  and  independent  of  its  enjoyment  {x).  Moreover,  the 
authority  of  some  of  the  judicial  opinions  in  favour  of  the 
rights  of  the  executor,  is  not  a  little  weakened  by  observing 
the  contradictory  expressions  which  are  to  be  found  in 
them.  For  the  same  judges  who  have  unhesitatingly 
admitted  the  authority  of  the  cider-mill  cascj  and  appear 
to  consider  it  reasonable  that  the  strict  rule  of  law  should 
be  relaxed  between  ancestor  and  heir,  have,  in  delivering 
their  opinions,  not  merely  drawn  a  distinction  as  to  the 
degree  of  indulgence  to  be  shown  to  the  executor's  dcdms, 
but  have  laid  it  down  in  express  terms,  that  the  general 
rule  still  obtains  in  its  former  strictness  whenever  the 
heir  and  the  real  estate  are  concerned. 

Contradictory  This  is  observablc  of  some  of  Lord  Hardwicke's  ex- 
uponSe  rale  prcssions.  For,  in  Lord  Dudley  v.  Lord  Wardey  in  alluding 
befrB^een  help    ^q  ^he  exception  which  prevails  in  the  case  of  landlord  and 

and  ezecator.  *  , 

tenant,  he  says,  ^^But  this  does  not  hold  between  the 
"  heir  and  executor  "  (y).  Again,  he  says,  in  Ex  parte 
Quincy  (2),  "The  rule  as  to  fixtures,  as  between  an  heir 
"  and  executor,  is  another  thing ;  the  freehold  descending 
"  on  the  heir,  the  executor  cannot  enter  to  take  away 
"  fixtures  without  being  a  trespasser.  But  there  is 
"  another  rule  between  landlord  and  tenant."  In  like 
manner  Mr.  Justice  Buller  {a)  remarks,  that  "  the  general 
"  rule  of  law  is,  that  whatever  is  fixed  to  the  freehold 

{x)  But  see  per  Lord  Cran-  tions  respecting  the  fire- 
worth,  C,  delivering  the  judg-  engines,  in  the  second  ques- 
ment  of  the  Court  in  Ex  parte  tion  discussed  in  this  case,  and 
Barclay  J  In  re  Oawarif  5  D.,  M.  upon  which  Lord  Talbot  had 
&  Qt,  403,  408;  and  per  Lord  pronounced  an  opinion,  S.  C. 
Blackburn  in  TVake  v.  Hall,  at  p.  114. 
8  App.  Cas.  at  p.  204.  (a)  1  Atk.  477. 

(y)  Amb.    113,      And   see         (a)  Bui.  N.  P.  34. 
Lord    Hardwicke's   observa- 
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''  becomes  part  of  it,  and  cannot  be  moved ;  but  many  Chap.  IV.  1. 1. 
"  exceptions  have  been  admitted  o£  late  to  this  general  ■"" 
'^  role  as  between  landlord  and  tenant,  or  between  tenant 
"  for  life,  or  taU,  and  the  reversioner :  but  the  rule  still 
"  holds  as  between  heir  and  executor."  Tet  it  is  evident 
that  Mr.  Justice  BuUer  did  not  dissent  from  the  decision 
of  the  cider-mill  case^  because  he  classes  the  mill  among 
trade  fixtures  {b).  And  so,  lastly,  Lord  Ellenborough, 
who,  in  Elwes  v.  Maw^  distinctly  recognizes  the  principle 
of  trade  as  between  heir  and  executor,  yet  sets  out  in  his 
judgment  in  that  case  with  saying,  that  the  rule  between 
these  parties  is  the  general  rule,  not  subject  to  any  ex- 
ception (c). 


In  these  circumstances  it  has  been  considered  the  more  Gfe&eral  ob- 
desirable  course  to  present  to  the  reader  in  the  foregoing  *®^*  ^^' 
pages  a  comprehensive  detail  of  all  the  cases  and  opinions 
which  bear  upon  the  subject,  without  attempting  to  lay 
down  any  rule  as  applicable  to  the  solution  of  particular    > 
cases.     It  may,  however,  be  remarked,  that  many  of  the 
arguments  which  have  been  adopted  by  the  Courts  in 
support  of   the  claims  of  other   classes    of   persons   in 
questions  of  fixtures  seem  to  be  entitled  to  equal  weight 
in  the  case  of  heir  and  executor.     Thus,  with  regard  to  Effect  of- 
custom,  it  will  be  recollected  that  Lord  Mansfield,  in  Lawton  *^'"*°™' 
V.  Salmon  («?),  observed  of  the  cider-mill  case^  that  the 
decision  might  probably  have  been  founded  on  that  con- 
sideration.   And  it  appears  that  in  other  instances  between 
heir  and  executor,  custom  has  been  considered  by  the 
Courts  to  form  a  valid  ground  for  the  determination  of 


(b)  And  see  his  recognition 
of  the  case  of  Harvey  v.  Har- 
vey,  as  noticed  in  the  next 
section.     8eej3o«^,  p.  244. 

(c)  3  East,  at  p.  51.  And 
see  the  same  position  laid 
down  by  Lord  Mansfield  in 
Lawton  v.  Salmon,   1  H.  Bl. 


260,  in  notis.  See  also  Lee  v. 
Risdouy  7  Taunt.  191 ;  Winn 
V,  Ingilhy,  5  B.  &  Aid.  625 ; 
Colegrave  v.  Dias  Santos,  2  B. 
&  0.  at  p.  77,  per  Bayley,  J. ; 
E.  V.  St.  Dunstan's,  4  B.  &  C. 
at  p.  691,  per  Bayley,  J. 
(d)  Ante,  p.  225. 
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Part  I.  Buoh  questions.  Thus,  in  Yiner's  Abridgment  {e)y  it  is  said 
^  to  have  been  ruled  by  Eyre,  0.  B.,  at  "Winchester  assizes, 
1724,  that  in  Hampshire  a  granary  built  on  pillars  was  by 
custom  of  the  county  a  chattel,  and  belonged  to  the  exe- 
cutors. And  so,  in  the  case  of  Loicther  v.  Cavendish  (/), 
which  respected  the  construction  of  a  devise  of  certain 
lands  and  mines,  a  question  was  made  whether  the 
waggon-ways,  staiths  and  fire-engines  used  in  working 
the  mines,  passed  along  with  the  mines.  And  the  Lord 
Keeper  directed  that  it  should  be  referred  to  the  master  to 
inquire  whether  the  timber  and  other  materials  laid  down 
for  making  the  waggon-ways,  and  the  fire-engines  placed 
for  the  better  working  of  the  mines,  were  deemed  and 
reputed  in  the  county  of  Cumberland  and  other  counties 
in  the  North,  fixed  to  the  freehold,  and  whether  they 
passed  therewith  to  the  heir  or  remainderman,  or  went  to 
the  executor  or  administrator  of  the  party  erecting  the 
same.  With  respect  to  these  and  other  topics  arising  out 
of  the  facts  of  each  particular  case,  the  reader  is  referred 
to  the  observations  in  the  concluding  part  of  the  section 
relating  to  trade  fixtures  between  landlord  and  tenant  (g). 

Maxim  iliat         It  should  be  bomc  in  mind  on  every  occasion,  that  it  is 

heir  istobe  i  .  «i  j-la*  i»  ta 

preferred  to  &  general  maxim  of  law,  that  m  questions  between  an 
executor.  jj^jj.  ^nd  an  executor,  the  heir  and  the  real  estate  are  to 
be  preferred ;  and  that  it  is,  moreover,  a  rule  which  has 
itself  become  almost  a  maxim,  that  the  inheritance  shall 
never  be  suffered  to  descend  to  the  heir  prejudiced  or  im- 
perfect. 

ThingB  not  It  is  Scarcely  necessary  to  remind  the  reader,  that  if  an 

belong^  the   Article  appears  to  be  so  constructed,  that  it  is,  in  fact,  not 
executor;        Iq^  Jj^^q  or  united  to  the  land  or  to  any  substance  pre- 

(«)  Tit.  Executors,  p.  154.  But  see  Dixon  v.  Fishery  5  D. 

(/)  1  Ed.  99,  1 18.    See  also  at  p.  799,  per  Lord  Cockbum. 

Trappes  v.  Harter,  2  Cr.  &  M.  (jg)  Ante,  p.  65. 
at  p.  180,  and  ante,  p.  219. 
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yiouslj  connected  therewith,  it  then  remains  in  law  a  mere  Chap.  IV.  s.  1. 
personal  chattel,  and  as  such  belongs  to  the  executor, 
whatever  be  the  magnitude  or  character  of  the  structure. 
Thus,  where  a  windmill  built  of  wood  had  a  brick  founda- 
tion in  the  ground,  but  the  wood-work  was  not  inserted 
into  the  brick-work,  but  rested  upon  it  by  its  own  weight 
alone,  and  no  part  of  the  machinery  of  the  mill  touched 
the  ground  or  the  foundation,  it  was  held  that  the  mill 
was  not  parcel  of  the  freehold,  and  nothing  more  than  a 
chattel ;  and  Bayley,  J.,  said,  "  In  this  case  the  windmill 
"  would  clearly  have  gone  to  the  executor  and  not  to  the 
"  heir"  {h).    This  rule,  however,  must  be  understood  as  not  Unless  when 

i.         lii-  i»T  •^■i»  A  ••ixj      constructively 

applyiDg  to  things  which  are  in  their  nature  mcident  to  annexed, 
the  realty,  though  not  actually  connected  with  it,  as  mill- 
stones, keys,  &c.,  and  other  like  objects  referred  to  in  a 
preceding  page  (t).  In  the  case  of  Fisher  v.  Dixon j  above 
cited,  it  was  ruled,  that  if  the  corpus  of  machinery  be- 
longed to  the  heir,  all  that  belongs  to  that  machinery, 
although  more  or  less  capable  of  being  detached  from  it, 
and  more  or  less  capable  of  being  used  in  such  detached 
state,  must  also  be  considered  as  belonging  to  the  heir  (j), 

(A)  JR.  V.  Otley,  1  B.  &  Ad.  Cas.  at  pp.  764,  778 ;  Mather 

161,  165  ;  ante,  p.  2  et  seq,  v.  Fraser,  2  K.  &  J.  at  p.  559 ; 

(*)  Ante,  p.  214.  Ex  parte  Asthuryf  L.  R.,  4  Ch. 

(^j)  Bain  y.  Brand,  1  App.  at  p.  635.    Andseean/tf,  p.  21. 
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Section  II. 

Of  the  Right  of  the  Executor  to  Fixtures  put  up  for 
Ornament  or  Convenience. 

^art  I.  Having,  in  the  last  section,  considered  how  far  the  de- 
cisions of  the  Courts  have  proceeded  in  introducing  a  de- 
viation from  the  general  rule  of  law,  as  hetween  heir  and 
executor,  on  the  ground  of  trade,  it  is  in  the  next  place  to 
he  inquired,  whether  the  rule  has  heen  relaxed  hetween 
these  parties,  in  respect  of  articles  which  have  no  reference 
to  trading  purposes. 

At  common  law  the  heir  was  entitled  not  only  to  erec- 
tions which  might  be  deemed  essential  additions  to  the 
inheritance,  but  to  things  that  had  been  affixed  to  the 
testator's  freehold  for  mere  ornament,  or  for  the  general 
improvement  of  the  estate,  and  notwithstanding  they 
might  be  in  themselves  of  a  chattel  and  moveable  nature. 
Thus,  it  will  be  recollected  thisit  it  was  said  in  the  Tear 
Books  and  other  early  cases  that  the  executor  should  take 
nothing  but  what  was  properly  in  the  nature  of  chattels ; 
and  that  fixed  furnaces,  tables  dormant,  benches,  the 
covering  of  beds,  and  the  like,  should  go  to  the  heir  no 
less  than  the  trees  growing  on  the  land,  or  the  doors  and 
timbers  of  the  house  (a). 

Right  of  exe-       This  principle  is  found  to  govern  all  the  earlier  decisions. 

tnreefoponia-  But  in  progress  of  time,  a  more  liberal  construction  of  the 

ment,  &c.        ^^j^q  appears  to  have  been  admitted  between  these  parties. 

For  about  the  beginning  of  the  reign  of  Queen  Anne,  the 

Courts  seem  to  have  considered  that  articles  fixed  up 

(a)  See  ante,  p.  212. 
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merely  as  household  furniture,  or  for  purposes  of  common  Chap.  17.  s.  2. 

domestic  convenience,  should  not  be  accounted  strictly  a 

part  of  the  inheritance,  hut  should  go  to  the  executor  in 

the  nature  of  personalty.     Thus,  in  the  case  of  Squier  v.  Furnaces, 

Mayer,  in  Chancery  (6),  it  was  held  by  the  Lord  Keeper,  ^^^^^«^' 

that  a  furnace,  though  fixed  to  the  freehold  and  purchased 

with  the  house,  and  also  hangings  nailed  to  the  walls, 

should  belong  to  the  executor,  and  not  to  the  heir.    And 

it  is  added  in  the  report,  that  "  this  was  so  determined, 

"  contrary  to  Herlakenden^a  erne  (4  Co.),  *  quUl  dit  n^esi  ley 

"  *  quoad prcBmissa.^^* 

This  doctrine,  however,  seems  to  have  been  qualified  in  Pioturea,pier- 
the  subsequent  case  of  Cave  v.  Care,  in  the  same  Court  ff^*®«®®»  ^^• 
(Trin.  T.  1705),  where  the  authority  of  Herlakenden'^a  case 
was  again  recognized  (c).     For  upon  a  question  whether 
some  pictures  belonged  to  the  heir  or  to  the  executor,  the 
Lord  Keeper  was  of  opinion,  '^  that  although  pictures  and 
'^  glasses,  generally  speaking,  were  part  of  the  personal 
**  estate  {d),  yet,  if  put  up  instead  of  wainscot,  or  where 
"  otherwise  wainscot  would  have  been  put  up,  they  should 
"  go  to  the  heir  (e).     The  house  ought  not  to  come  to  the 
"  heir  maimed  and  disfigured.     Herlakenden^s  case,  wain- 
"  scot  put  up  with  screws,  shall  remain  with  the  freehold." 
But  there  was  another  determination  almost  immediately  Glasses  fixed 
after  the  foregoing  case,  which  in  its  principle  seems  to  ^*    wrews. 
carry  the  doctrine  of  Squier  y.  Mayer  to  a  very  considerable 
extent.     A  bill  was  filed  in  the  Court  of  Chancery,  upon  a 
covenant  made  by  a  testator  to  convey  a  house  and  all 
things  affixed  to  the  freehold  thereof.     And  the  Lord 
Keeper  held  that  hangings  and  looking-glasses  fixed  to 
the  walls  of  a  house  with  nails  and  screws,  t/iere  being  no 

(b)  Freem.  Cas.  Chy.  249.  case,  noted  in  Williams'  Exe- 

(c)  2  Vern.    608  ;   Law  of  enters,  p.  743  (8th  ed.). 
Test.    343  ;    3   Bac.    Ab.  tit.  {d)  See  ante,  p.  8. 
Executors,   p.   498  ;    see  the  (e)  As  to  wainscot,  see  anle^ 
decree  of  the  Court  in  this  pp.  108,  119. 
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Parti. 


Tapestry, 
iron  backs  to 
chimneys. 


wainscot  undeimeath^  were  only  matters  of  ornament  and 
furniture,  and  not  to  be  taien  as  part  of  the  house  or  free- 
hold. And  he  was  of  opinion  that  for  this  reason  they 
were  not  within  the  testator's  covenant  (/).  According, 
therefore,  to  this  construction  it  may  bo  inferred  that,  in 
the  opinion  of  the  Lord  Keeper,  hangings  and  glasses 
aiBxed  with  screws  and  nails,  and  even  if  put  up  in  lieu  of 
wainscot,  are  to  be  deemed  part  of  the  personal  estate  {g). 
For  a  covenant  of  this  nature  may  properly  be  considered 
to  pass  to  the  covenantee  every  thing  which  an  heir  would 
take  by  descent. 

A  decision  proceeding  upon  similar  principles  occurred 
afterwards  at  common  law.  The  litigating  parties  in  this 
case  were  the  heir  and  the  executor  of  the  deceased  owner 
of  the  land,  and  the  determination  is  expressly  in  favour 
of  the  personal  estate.  In  the  case  of  Harvey  v.  Harvey  (A), 
in  an  action  of  trover  brought  by  an  executor  against  an 
heir,  Lee,  C.  J.,  held  that  hangings,  tapestry,  and  iron 
backs  to  chimneys,  belonged  to  the  executor,  who  recovered 
accordingly  against  the  heir  (/). 

Of  the  above  decisions  it  is  to  be  observed,  that  the  case 
of  Beck  V.  Rebow  has  frequently  been  cited  and  approved 
of  by  the  Courts  on  subsequent  occasions.  And  the  case 
of  Harvey  v.  Harvey  is  expressly  recognized  as  law  by  Mr. 
Justice  Buller  in  his  treatise  on  the  law  of  Nisi  Prius  {j). 

Decisions  not       The  Courts,  however,  have  in  several  more  modem  in- 
the  executor's  stances  shown  a  very  great  reluctance  to  acquiesce  in  the 


claims. 


if)  Beck  V.  Rehow,  1  P. 
Wms.  94;  15  Vin.  Ab.  tit. 
Landlord  and  Tenant,  43.  In 
Birch  V.  Dawson^  2  A.  &  E. 
37  (cited  post,  p.  325),  where 
there  was  a  bequest  of  fix- 
tures and  fixed  furniture,  the 
Court  of  K.  B.  held  that 
looking-glasses  and  a  book- 
case nailed  or  screwed  to  the 


walls  passed  under  the  latter 
term.  See,  too,  Finney  v. 
Grice,  10  Ch.  D.  13. 

{g)  But  see  B* Eyncourt  v. 
Gregory,  L.  E.,  3  Eq.  382, 
post,  p.  245. 

(A)  2Str.  1141. 

{i)  As  to  hangings,  see  ante^ 
p.  116,  in  notis, 

(y)Bul.N.P.34a(7thed.). 


FIXTURES  FOB  ORNAMENT  AND  CONVENIENCE.  245 

prinoiple  of  these  determinations.     Lord  Mansfield,  in  the  Chap.  IV.  s.  2. 
case  of  Lawton  v.  Salmon  (A:),  speaks  as  if  the  relaxation  in  '' 

favour  of  carrying  away  matters  of  ornament  existed  only 
as  between  landlord  and  tenant.    And  Lord  Ellenborough 
appears  to  have  been  under  the  same  impression  (/).     In  a  Set  pots, 
later  case  (m),  also,  it  was  said  by  the  Court  of  King's  o^^ds,  ranges. 
Bench,  that  certain  articles  consisting  of  set  pots,  ovens,  and 
ranges,  affixed  by  the  owner  of  a  house,  would  go  to  the  > 
heir  and  not  to  the  executor.     And  in  another  case  (w),  in  Stoves, 
which  there  was  a  question  whether  stoves,  closets,  shelves,  gi^es,  &c. 
brewing-vessels,  locks,  blinds,  &c.,  passed  to  the  purchaser 
of  a  house,  upon  a  sale  and  conveyance  of  the  house,  the 
Court  said  that  although  some  of  the  articles,  viz.  the  ' 
stovesj^coolinp-coppers.  mash-tubs,  water-tubs,  and  blinds,  ' 
might  be  removable  as  between  landlord  and  tenant,  yet 
they  would  not  belong  to  the  executor,  but  to  the  heir,  and 
were  as  between  those  persons  parcel  of  the  freehold.   And 
so  in  R,  V.  St,  Dunafan^s  (o),  it  was  said  by  Bay  ley,  J., 
that  stoves,  grates,  and  cupboards,  were  parcel  of  the  free-  Grates,  cup- 
told,  and   though  they  might  be  removed  by   a  tenant  ^°*"^' 
during  the  term,  yet  they  would  go  to  the  heir  and  not  to 
the  executor.     Again,  as  all  the  authorities  show  that  the  Panelling, 
rights  of  the  executor  of  an  owner  in  fee  as  against  the  ^°p]^^.  °"' 
heir,  are  less  extensive  than  those  of  the  executor  of  the 
tenant  of  a  particular  estate  against  the  remainderman, 
the  case  of  D^Eyncourt  v.  Gregory  (/?),  already  referred  to 
at  length  in  a  previous  section,  must  clearly  be  regarded  as 
an  authority  upon  the  present  point,  in  respect  of  the 
articles  which  were  there  held  not  to  be  removable.     It  is 
evident  from  that  case,  that,  in  Lord  Eomilly's  opinion, 
the  executor  of  a  tenant  in  fee  would  not  be  entitled  to 

(Jc)  1  H.  Bl.  260,  in  notis.  (n)  Colegravey.Dias  Santos, 

(l)  Elwes  V.  Mawy  3  East,  2B.&  C.  76,  cited;?05^,  p.  275. 

at  p.  53.  (o)  4  B.  &  C.  atp.  691.     As 

(m)   Winn  y.  Ingilby,  5  B.  to  cupboards,  see  an^^,  p.  110, 

&  Aid.  625.     And  see  Mather  in  notis. 

V.  Frasery  2  K.  &  J.  at  p.  550.  (p)  L.  R,  3  Eq.  382.  Ante, 

p.  180. 
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Parti.      remove  panelling,  or  tapestries,  or  pictures  in   panels, 
"  although  they  might  easily  be  removed  and  their  places 

might  be  supplied  with  other  articles. 

General  rale  According,  therefore,  to  these  authorities,  the  Courts 
re£^*^  seem  to  consider  that  the  old  rule  of  law  has  received  only 
a  very  partial  relaxation  in  the  case  of  heir  and  executor. 
It  is,  however,  material  to  observe  that,  in  the  cases  before 
Lord  Mansfield  and  Lord  EUenborough,  the  conflicting 
claims  of  the  heir  and  executor  did  not  come  into  discus^ 
sion ;  and  therefore,  the  effect  of  the  decisions  in  favour  of 
the  personal  estate  was  not  particularly  adverted  to  in 
their  judgments.  And  so  with  respect  to  other  of  the 
cases  referred  to,  the  question  as  to  the  heir's  claim  arose 
only  collaterally,  and  was  not,  as  in  Squter  v.  Mayer^  and 
Harvey  v.  Harvey y  the  express  subject  of  determination. 
There  is  indeed  much  uncertainty  as  to  the  real  extent  of 
the  executor's  claims  in  these  cases;  and  as  the  authorities 
are  so  few  in  number,  and  appear,  moreover,  so  contra- 
dictory to  each  other,  it  may  be  useful  to  see  how  these 
questions  have  been  treated  by  the  modem  text- writers. 


Opinions  of 
text- writers. 


Chimney- 
pieoes, 
pumps,  &c. 


Mr.  Justice  Blackstone  in  his  Commentaries  (^),  speak- 
ing of.  the  doctrine  concerning  heirlooms,  says,  "  On  the 
"  other  hand,  by  almost  general  custom,  whatever  is 
"  strongly  fixed  to  the  freehold  or  inheritance,  and  cannot 
"  be  severed  from  thence  without  violence  or  damage,  *  quod 
"  *  ah  oidibus  nan  facile  revellitury  is  become  a  member  of  the 
"  inheritance,  and  shall  thereupon  pass  to  the  heir ;  as 
**  chimney-pieces,  pumps  (r),  old  fixed  or  dormant  tables, 
"  benches,  and  the  like."  In  Wooddeson's  Vinerian 
Lectures,  it  is  said(«),  "There  are  many  other  things" 
[besides  the  writings  relative  to  an  estate  in  lands]  "  which 
'*  appear  to  be  of  a  personal  or  chattel  kind,  and  which 
"  nevertheless  shall  descend  to  the  heir,  and  not  go  to  the 


{q)  Vol.  ii.  p.  428. 

(r)  As  to  pumpsy  see  antCf 


p.  17. 

(«)  Vol.  ii.  p.  379. 
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**  executor.     Suoh  are  things  annexed  and  fixed  to  the  Chap.  IV.  s.  9. 

"  freehold,  which  in  some  measure  are  necessary  for  the 

"  enjoyment  of  the  inheritance,  and  which  greatly  contri- 

"  bute  to  its  value,  as  wainscot  in  a  house,  and  the  posts  Wainscot, 

"  and  rails  of  an  inclosure"  {t).    And,  in  Bum's  Eccle-  ^^  ' 

siastical  Law  (m),  in  allusion  to  the  case  of  Harvey  y. 

Harvey^  it  is  observed  that  *'  the  law  seemeth  now  to  be 

''  held  not  so  strict  as  formerly ;  and  if  these  things  can 

**  be  taken  away  without  prejudice  to  the  fabric  of  the 

"  house,  it  seemeth  that  the  executor  shall  have  them :  as 

"  tables,  although  fastened  to  the  floor ;  furnaces,  if  not  Tables,  ovens, 

"  made  part  of  the  wall ;  grates,  iron-ovens,  jacks,  clock-  J^[^*  &^  " 

*'  cases,  and  such  like,  although  fastened  to  the  freehold  by 

"  nails  or  otherwise"  (t?). 

The  result  of  the  several  opinions  and  authorities  upon  General 
this  subject  appears  to  be,  that  there  are  some  species  of  ?,  ^"^^ 
articles  which,  as  being  put  up  merely  for  purposes  of 
ornament,  or  common  domestic  use,  may  be  accounted  part  ^ 
of  the  testator's  personal  assets.  And  if  the  cases  of  Squier 
V.  Mayer^  Beck  v.  JReboWj  and  Harvey  v.  Harvey^  are  to  be 
considered  still  unimpeached,  these  decisions  establish  an 
important  modification  of  the  ancient  doctrine,  and  seem 
to  carry  the  exception  almost  as  far  as  in  the  case  of  land- 
lord and  tenant.  Nevertheless,  the  observations  of  the 
judges  in  the  several  cases  which  have  been  referred  to 
must  be  considered  as  restrictive  of  any  general  right  to 
fixtures  on  the  part  of  the  executor :  and  it  would  seem 
that  much  of  the  reasoning  upon  which  the  decisions  in 
the  cases  of  Fisher  v.  Dixon^  and  Bain  v.  Brand  (cited  in 
the  preceding  section  («r)),  were  founded,  applies  to  the 
case  of  annexations  made  by  the  owner  of  the  fee  for  pur- 

(/)  As  to  rails,  fences,  &c.,  Crosse^  1  Sid.  at  p.  207.     As 

see  antcy  p.  59.  to  clocks,  see  Parsons  v.  Hind, 

(u)  Vol.  iv.  p.  411  (9th  ed.).  14  W.  E.  at  p.  861,  per  Black- 

{v)  As  to yacA**  being  parcel  burn,  J. 

of    the    freehold,   see   R.  v.  {w)  Ante,  pp.  225,  234. 
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Parti.  poses  of  omament  or  convenienoe,  as  strongly  as  to  the 
case  of  annexations  by  him  for  purposes  of  trade.  Indeed, 
it  may,  perhaps,  be  doubted  whether  the  right  of  the  exe- 
cutor extends  to  any  articles  other  than  those  which  pro- 
perly considered  have  never  been  annexed  to  the  inherit- 
ance in  such  a  way  as  to  lose  their  character  of  chattels  (x). 
It  may,  at  all  events,  be  laid  down  as  a  clear  rule  in  all 
cases  (y),  that  if  an  article  put  up  for  omament  or  con- 
venience is  so  annexed  to  the  freehold  that  the  inheritance 
would  be  greatly  deteriorated  by  its  severance,  it  must  be 
considered  an  essential  part  of  the  freehold,  and  the  exe- 
cutor will  not  be  entitled  to  take  it  as  part  of  the  personal 
estate  (z). 

(x)  See  ante,   pp.    7,   179.  cutors,  p.  492. 
And  see  per  Lord  Cairns,  C,  (z)  For  other  considerations 

in  Bain  v.  Brand,  1  App.  Cas.  affecting  the  class  of  fixtures 

at  p.  767.  treated  of  in  this  section,  see 

(y)  See  3  Bac.  Ab.  tit.  Exe-  ante,  p.  105. 
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Section  III. 

Of  CharterSy  Heir-loomSy  Emblements^  8fc. 

There  are  certain  species  of  things  connected  with  the  Chap.  IV.  8.8. 
subject  of  the  present  treatise,  which,  like  fixtures,  are  of 
a  very  technical  character,  and  partake  partly  of  a  real 
and  partly  of  a  personal  nature.  It  is  proposed  to  investi- 
gate the  doctrine  relating  to  property  of  this  mixed  nature. 
And  as  the  questions  to  which  it  gives  rise  usually  occur 
between  heir  and  executor,  the  present  seems  the  proper 
place  for  considering  it.     And  first, 

OF   CHARTERS. 

Charters,  or  deeds  relating  to  the  inheritance,  are  the  Charters  pass 
evidential  muniments  of  the  estate.  They  are,  as  Lord  '^it^^^ola^d. 
Coke  expresses  it,  the  sinews  of  the  land.  On  this  account, 
the  law  provides  that  they  shall  always  follow  the  land  to 
which  they  relate,  and  shall  vest  in  the  heir,  and  pass  to 
the  alienee,  as  incident  to  the  estate,  ei  ratione  terrce  (a). 
Thus,  if  the  land  were  forfeited,  as  for  treason  or  felony, 
the  charters  or  evidences  which  belonged  to  the  land  were 
also  forfeited  (6). 


From  this  their  strict  relation  to  land  they  have  even 
been  accounted  for  some  purposes  not  to  be  chattels  (c). 
And,  therefore,  it  is  said,  that  if  a  man  gives  and  grants 
omnia  bona  et  catalla,  his  charters  concerning  his  land  shall 


(a)  Yr.  Bks.   20   Hen.   7, 

£.13;  21  Hen.  7,  p.  26;  Co. 
it.  6a;  Li/orcPs  case,  1 1  Co. 
at  p.  60  b ;  Fitz.  N.  B.  tit.  De- 
tinue TG.) ;  Com.  Dig.  tit.  Char- 
ters ( A. ) .  See  also  jLord  Buck- 
hursfs  casCf  1  Co.  1 ;  Lord  v. 
Wardle,  3  Bing.  N.  C.  680. 


{b)  Staun.  PI.  Cor.  lib.  3, 
c.  26.  Forfeiture  for  treason 
or  felony  was  abolished  by  33 
&  34  Vict.  c.  23. 

(c)  Noy,  Max.  p.  359  (9th 
ed.).  See  2  Roll.  Ab.  p.  108, 
tit.  Ley  Gager  (E.),  (F.) ;  11 
Vin.  Ab.  tit.Ej^ecutors,  p.  173. 


dso 
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Parti.  not  pass  by  these  words (e;^).  They  are,  nevertheless,  so 
far  in  the  nature  of  personalty,  that  an  action  of  trover, 
detinue,  or  trespass  de  bonis  asportatis^  will  lie  for  them  (e). 


Chest  oon< 

taicing 

charters. 


There  seems  formerly  to  have  been  some  difference  of 
opinion  ^ith  regard  to  the  box  or  chest  in  which  charters 
are  preserved,  whether  this  also  should  pass  to  the  heir ; 
and  distinctions  have  even  been  taken  as  to  the  box  being 
sealed  or  locked,  or  otherwise.  In  Rolle's  Abridgment  (/) 
it  is  said,  that  if  charters  are  in  a  chest,  the  executors  shall 
have  the  chest,  and  the  heir  the  charters :  and  if  the  chest 
is  shut,  the  heir  shall  have  the  chest  also ;  but  if  it  is  not 
shut,  the  executors  shall  have  the  chest.  And  Swinburne 
lays  it  down  (^),  that  the  box  ensealed,  though  the  same 
be  not  affixed  to  the  freehold,  yet,  because  it  contains  those 
things  which  belong  to  the  heir,  it  also  belongs  to  the  heir, 
and  not  to  the  executors.  But  of  these  distinctions,  the 
author  of  the  Law  of  Testaments  observes,  that  they  seem 
not  to  be  well  taken.  For,  he  says,  if  it  be  a  box  purposed 
for  the  keeping  of  the  deeds,  the  heir  ought  to  have  it, 
whether  locked  or  open :  on  the  other  hand,  if  it  be  a  box 
designed  for  other  use,  as  for  the  keeping  of  linen,  it  can- 
not be  said  to  be  appurtenant  to  evidences,  although  some 
be  in  it,  for  so  may  other  things  also ;  or  perhaps  it  may 


{d)  Perkins,  §  115;  Shep. 
Touch,  ch.  5,  p.  97  ;  Br.  Ab. 
tit.  Chattels,  pi.  9 ;  Roll.  Ab. 
tit.  Grant  (X.) ;  Com.  Dig.  tit. 
Biens  (D.  2).  The  law  con- 
siders them  as  partaking  so 
much  of  the  nature  of  land, 
that  larceny  at  common  law 
cannot  be  committed  of  them, 
i  Hale,  P.  C.  p.  510;  R.  v. 
Westbeer,  Leach,  C.  C.  13. 
But  see  1  Hawk.  P.  C.  bk.  1, 
cap.  19,  §  35,  and  Yr.  Bk. 
10  Ed.  4,  p.  14,  where  a  dif- 
ferent reason  is  suggested  for 
this  rule.     See  now  24  &  25 


Vict.  c.  96,  ss.  1,28;  and  see 
B.  V.  Walker,  1  Moo.  C.C.  155. 
Charters  are  not  distrainable 
as  chattels.  See  post,  p.  388, 
in  notis. 

(e)  Com.  Dig.  tit.  Charters 
(B.) ;  id.  tit.  Action  upon  the 
Case,  Trover  (C.) ;  id.  tit.  Tres- 
pass (A.  1).  See  Esdaile  v. 
Oxenham,  3  B.  &  C.  225; 
Winsor  v.  Pratty  2  Brod.  & 
Bing.  650. 

(/)  Eoll.  Ab.  tit.  Executors 
(U.) ;  id.  tit.  Ley  Quger  (F.). 

{g)  Swinb.  Wills,  p.  759. 
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be  a  chest  or  cabinet  of  great  value,  surely  this  shall  not  Chap.  iv.  •.  s. 
go  to  the  heir,  when  perhaps  there  is  not  personal  estate  ~'  ~ 

sufficient  to  pay  the  testator's  debts  (^).  In  like  manner 
in  Wentworth's  Office  of  Executors  (0,  it  is  said,  that  the 
distinctions  taken  in  the  old  cases  are  not  grounded  on  good 
reason  ;  and,  in  Comyns'  Digest,  it  is  laid  down,  in  general 
terms,  that  the  chest  passes  to  the  heir  (J). 

But  it  is  to  be  observed  that  those  deeds  and  writings  Deeds  re- 
only  are  here  intended  which  concern  land,  and  relate  to  ^^^ity. 
the  freehold  and  inheritance.     For  such  as  relate  to  per- 
sonalty, as  terms  of  years,  goods,  &c.,  will  belong  to  the 
personal  representative,  together  with  the  chattel  interests 
to  which  they  refer  {k). 

So,  also,  if  the  writings  of  an  estate  are  pawned  or  Deeds 
pledged  for  money  lent,  they  are  considered  as  chattels  in  P^®^fi^®^ 
the  hands  of  the  creditor,  and,  in  case  of  his  decease,  they 
will  go  to  his  personal  representative,  as  the  party  entitled 
to  the  benefit  accruing  from  the  loan  (/)• 


(A)  Law  of  Test.  p.  343. 
Vide  Bum's  Eccl.  Law,  407. 

(i)  At  p.  156  (14th  ed.). 

(j)  Com.  Dig.  tit.  Biens 
(B.);  id.  tit.  Charters  (A.). 
See  upon  this  subject  Yr.  Bk. 
36  Hen.  6,  p.  26 ;  Finch,  p. 
22  ;  Plowd.  p.  323  a  ;  Br.  Ab. 
tit.  Chattels,  pi.  18;  Eoll. 
Ab.  tit.  Graunts  (X.),  pi.  5  ; 
Godolph.  Orph.  Leg.  pt.  2, 
oh.  13,  §  5;  Shep.  Touch, 
p.  470  ;  Noy,  Max.  pp.  239, 
240.  It  is  said,  that  larceny 
cannot  be  committed  of  the 
box  in  which  charters  are 
kept.  1  Hale,  P.  C.  p.  610 ; 
3  Inst.  109*. 

(k)  Went.  Off.  Executors, 
p.  163;  3  Bac.  Ab.  tit.  Exe- 
cutors (H.  3),  p.  494. 

(/)  Shep.    Touch,   p.   469; 


Toller's  Executors,  p.  191  (7th 
ed.).  To  whom  the  posses- 
sion of  deeds  appertains  in 
different  cases,  see,  upon  a 
warranty  of  title,  Lord  Buck- 
hursfs  casBj  1  Co.  1  ;  Harg. 
Co.  Lit.  20  a  (N.  117) :  in  case 
of  conveyances  to  uses,  I^arl 
of  Huntingdon  v.  Miidmau, 
Cro.  Jae.  217  ;  Harg.  Co.  Lit. 
6  a  (N.  4)  :  in  case  of  estates 
for  life  or  in  tail,  Finch,  p.  22 ; 
id.  p.  108 ;  Papillon  v.  yoice, 
2  P.  Wms.  471  ;  Leathea  v. 
Leathes,  6  Ch.  D.  221  :  in  case 
of  a  purchase  not  completed, 
Esdaile  v.  Oxenhamy  3  B.  &  C. 
226.  And  for  other  cases  on 
this  subject,  see  Fitz.  N.  B. 
tit.  Detinue  ;  IlicJcs  v.  Hicksj 
2  Dick.  660 ;  Webb  v.  Webb, 
1  Ed.  8  ;   Yea  v.  Field,  2  T.  E. 
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^ftrtl.  OF   HEIR-LOOMS. 

Another  instance  in  whioli  property  may  pass  to  the 
heir,  although  it  is  in  itself  of  a  personal  nature,  is  in  the 
case  of  heir-looms. 


Heir-looms 
go  with  the 
estate  by 
cuBtom; 


Bat  are  per- 
aonal  ohatteb. 


As  the  best 
bed,  table,  &c. 


Heir-loomSj  chiefs ^  or  principals y  are  those  things  which 
have  continually  gone  with  the  capital  messuage  (m),  and 
which  upon  the  death  of  the  owner  descend  to  the  heir 
along  with  and  as  a  member  of  the  inheritance,  according 
to  the  special  custom  of  some  countries.  An  heir-loom,  in 
its  strict  and  proper  sense,  is  always  some  loose  personal 
chattel,  such  as  would  ordinarily,  and  but  for  the  particular 
custom,  go  to  the  personal  representative  of  the  deceased 
proprietor  (w).  Lord  Holt,  indeed,  is  reported  to  have 
said,  that  goods  in  gross  cannot  be  heir-looms,  but  that 
they  must  be  things  fixed  to  the  freehold,  as  old  benches, 
tables,  &c.  (o).  And  it  is  observable  that  Spelman  thus  de- 
fines an  heir-loom :  "  Omne  titensiie  robust ius  quod  ah  cedibu^ 
"  non  facile  revellitury  ideoque  ex  more  quonmdam  iocorutn 
"  ad  hasredem  transit  tanquam  mem  brum  hxreditatis^^  {p). 

But  the  instances  met  with  in  the  different  authorities 
are  always  things  of  a  mere  personal  chattel  kind,  not 
affixed  to  the  house  or  land ;  such  as  the  best  bed,  table, 
pot,  pan,  cart,  or  other  dead  chattel  moveable.  These  are 
the  only  kind  of  heir-looms  mentioned  by  Lord  Coke  {q) ; 
and  he  illustrates  his  remarks  upon  them  by  this  citation 


708 ;  Roberts  v.  Wyatt,  2  Taunt. 
268  ;  Hooper  v.  Ramsbottoniy 
6  Taunt.  12 ;  Philips  v.  Robin- 
son,  4  Bing.  106.  See  further, 
Dart's  Vendors  and  Pur- 
chasers, p.  407  et  seq.  (8th  ed.). 

(m)  14  Vin.  Ab.  tit.  Heir- 
loome,  p.  290. 

(n)  Co.  Lit,  18  b,  185  b. 

(o)  Lord  Petre  v.  HeneagCy 
12  Mod.  520,  at  Nisi  Prius. 
But  see  the  same  case  in  1  Ld. 


Raym.  728,  where  Lord  Holt 
is  reported  merely  to  have 
said,  that  only  things  ponder- 
ous can  be  heir-looms. 

(p)  Spelm.  Gloss,  sub  voc, 
Heier-Lome.  As  to  the  deri- 
vation of  the  word  "Heir- 
loom," see  Byng  v.  BynOj  10 
H.  L.  Cas.  at  p.  183,  per  Lord 
Cranworth. 

{q)  Co.  Lit.  18  b. 
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from  the  old  Entries :  "  Consuetudo  hundredi  de  Strefford  chap.  IV.  i.  8. 

"  in  CorrC  Oxori*  est^  qudd  hceredes  tenementorum  infra  hun- 

"  dredum  pr(edictum  existentium  post  mortem  anteceasorum 

"  auorum  habebimt,  Sfc.  pruicipalium,  Anglice^  an  heire-loome, 

"  viz.  de  quodam  genere  catallorum,  titensiiiumy  8fc.  optimum 

"  plaustnimy  optimam  carttcam,  optimum  ciphum^  8fc.^'     So, 

in  Les  Tcrmes  de  la  Ley^  an  heir-loom  is  said  to  be  '*  any 

"  piece  of  household  stuff  {ascun  parcel  des  utensils  d^vn 

"  mease)  which,  by  the  custom  of  some  countries,  having 

"  belonged  to  a  house  for  certain  descents,  goes  with  the 

"  house  (after  the  death  of  the  owner)  unto  the  heir,  and 

"  not  to  the  executors." 

Sir  "William  Blackstone,  in  the  Commentaries  (r),  de-  NotiHiDgfl 
scribes  heir- looms  as  goods  and  chattels  and  always  treats  f^^^i^^  *^* 
them  as  personalty ;  though  (with  some  degree  of  incon- 
sistency perhaps)  he  says,  they  are  generally  such  things 
as  cannot  be  taken  away  without  damaging  or  dismember- 
ing the  freehold.  And  in  one  part  of  the  Commentaries  («) 
he  says  expressly,  "  An  heir-loom,  or  implement  of  fumi- 
"  ture,  which  by  custom  descends  to  the  heir  together 
"  with  an  house,  is  neither  land  nor  tenement,  but  a  mere 
"  moveable"  {t).  And  indeed,  if  by  heir-looms  were  to  be 
understood  only  matters  affixed  to  the  freehold,  it  would 
follow  that  there  are  some  articles  attached  to  the  realty 
which  require  the  aid  of  custom  to  make  them  descendible 
with  the  inheritance,  and  which,  but  for  such  custom, 
would  legally  belong  to  the  executor.  Such  a  principle, 
however,  is  altogether  inconsistent  with  the  general  rule 
respecting  annexations  to  the  freehold ;  unless,  indeed,  it 
be  thought  that  in  these  cases,  the  chief  operation  of 
custom  upon  a  matter  which  would  of  itself  necessarily 
pass  to  the  heir  as  parcel  of  the  freehold,  is  by  imparting 

(r)  Vol.  ii.  p.  428.  (E.) ;    Doct.  &  Stud.  p.  228. 

(*)  Vol.  ii.  p.  17.  So,  the  heir  may  recover  an 

{t)  And   see  to  the  same  heir-loom  in  detinue,     Br.  Ab. 

effect,  EoU.  Ab.  tit.  Descent  tit.  Detinue,  pi.  30. 
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Part  I.  to  it  a  further  incident  (which  will  presently  be  noticed)  (w), 
viz.  that  of  making  it  inseparable  and  inalienable  from  the 
inheritance  by  devise. 

Things  in  the       But  besides  heir-looms  properly  so  called,  there  are 
heS^^oms       Certain  species  of  chattels  which  may  be  considered  in  the 
nature  of  heir-looms,  and  which  are  also  held  to  pass  to 
the  heir  with  the  inheritance.     The   things  referred  to 
seem,  however,  to  differ  from  those  that  are  strictly  heir- 
looms, because  the  title  of  the  heir  in  these  cases  does  not 
depend  upon  any  local  custom.     And  an  attention  to  this 
distinction  would  remove  the  confusion  which  has  some- 
times arisen,  from  classing  under  the  general  name  of  heir- 
looms all  those  personal  chattels  which  the  law  gives  to 
the  heir  as  part  of  or  incident  to  his  inheritance.     Thus, 
Goat-armour,   the  coat-armour  of  an  ancestor  hung  in  a  church,  and  the 
tures^&o!^"     sword,  pennons,  and  other  ensigns  of  honour  suited  to  his 
degree,  descend  to  the  heir  in  the  nature  of  heir-looms. 
And  in  like  manner,  ancient  portraits  and  family  pictures, 
though  not  fastened  to  the  walls  of  the  house,  accompany 
the  inheritance ;  and  the  executor  is  not  allowed  to  remove 
them,  although  they  are  mere  personal  chattels  (t?).     So 
CoUarof  S.S.  also  the  collar  of  S.  S.  and  garter  of  gold,  descend  as 
andgwi»r.      ensigns  of  honour  and  state,  in  the  way  of  heir-looms; 
and  this,  even  although  there  may  be  a  special  bequest  of 
Crown  jewels,  all  jewels  (if).     And  so  the  ancient  jewels  of  the  Crown 


(tt)  Post,  p.  257. 

(t?)  Corven^s  case,  12  Co. 
105 ;  Day  v.  Beddingfield, 
Noy,  104;  May  v.  Gilbert, 
2  Bulst.  151  ;  Francis  v.  Ley, 
Cro.  Jac.  366 ;  Vin.  Ab.  tit. 
Descent  (E.) ;  Com.  Dig.  tit. 
Cemetery  (C.) ;  Went.  Off. 
Executors,  p.  141,  note  (2). 

{w)  Vin.  Ab.  tit.  Execu- 
tors, 167  ;  Earl  of  Northum- 
berland's case,  Owen,  124 ; 
Swinb.Wiils,pt-3,  §6.    And 


see  Lord  Pefre  v.  Heneage,  12 
Mod.  520.  For  an  explana- 
tion of  the  Collar  of  8.  8.,  see 
Selden's  Titles  of  Honour. 
Mr.  D' Israeli  relates,  from 
an  article  among  the  Sloane 
MSS.,  that  upon  Lord  Coke's 
disgrace,  the  new  Chief  Jus- 
tice sent  to  purchase  his  collar 
of  S.  8.  Lord  Coke  returned 
for  answer,  that  he  would  not 
part  with  it,  but  would  leave 
it  to  his  posterity,  that  they 
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are  aocounted  heir-looms  (x) ;  because  they  are  necessary  ciiap.  iv.  i.  s. 
to  maintain  the  state  and  support  the  dignity  of  the 
Sovereign  for  the  time  being  (y). 

Again,  as  was  noticed  in  a  former  page,  the  ornaments  Omamentsof 
of  a  bishop's  chapel  are  considered  to  be  of  the  nature  of  chapS.* 
heir-looms ;  and  as  such  pass  to  the  successor  in  the  see  (s). 
And  in  like  manner,  things  belonging  to  ecclesiastical  Things  in 
houses,  and  which  have  continually  passed  from  successor  hcai»Mi!*^ 
to  successor,  have  sometimes  been  esteemed  as  heir-looms. 

Moreover,  the  heir  may  sometimes  claim  a  right  to  a  Ancient  hom. 
personal  chattel  from  the  peculiar  manner  under  which 


might  one  day  know  they  had 
a  Chief  Justice  for  their  an- 
cestor. D*Israeli's  Curiosi- 
ties of  Literature,  2nd  series, 
vol.  i.  p.  298. 

(ar)  2  Bl.  Com.  428;  14Vin. 
Ab.  tit.  Heirloome,  p.  290 ; 
Swinb.  Wills,  pt.  3,  §  6,  p. 
252. 

(y)  King  James  I.,  by  in- 
denture between  himself  (un- 
der the  Great  Seed)  and  the 
lords  and  others  of  his  Privy 
Council  (a.  D.  1606),  ^'annexed 
**  and  assured  individually 
**  and  inseparably  for  ever, 
**  to  the  crown  of  this  realme, 
"  divers  and  many  royall 
"  and  princely  ornaments  and 
"jewels  of  great  value  and 
"  estimation,"  consisting  of 
diadems,  coronets,  circlets, 
collars,  borders,  &c.  See  the 
deed,  entitled  "  De  Jemmis  et 
Jocalihus  Corona  AnglifB  an- 
nexandts,^^  in  Rym.  Feed.  vol. 
16,  p.  641.  There  is  also  a 
schedule  annexed  giving  a 
full  and  particular  description 
•  of  each ;  and  it  enumerates, 
among  others,  **  The  Imperial 


"  Crowne  of  this  Realme  of 
**  Goulde ;  and  a  great  and 
**  riche  Jewell  of  gould,  called 
'''The  Mirrour  of  Great  Brit- 
"  *  taine,'  "  King  Charles  I., 
in  the  beginning  of  his 
reign,  ordered  several  valu- 
able jewels,  many  of  which 
had  passed  with  the  Crown  in 
continual  succession,  to  be 
sold,  under  a  special  warrant 
to  the  Duke  of  Buckingham. 
Among  them  was  the  above- 
mentioned,  ''great  and  rich 
''jewel  of  gould  J  called  the 
"  Mirrour  of  Great  Brittaine^^^ 
and  a  very  valuable  collar, 
known  &&  the  inestimable  great 
collar  of  ballast  rubies.  See 
the  warrant  in  the  18th  vol. 
of  Rym.  Feed.  p.  236.  After- 
wards, at  a  subsequent  period 
of  his  reign,  many  other  of  the 
Crown  jewels  were  pawned  or 
disposed  of  abroad :  where- 
upon, in  1642,  an  order  was 
issued  by  the  Parliament, 
specially  forbidding  any  such 
disposition  of  them. 
(z)  Ante,  p.  196. 
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Parti.  the  estate  is  holden.  Thus  an  ancient  horn,  where  the 
tenure  of  the  land  is  hy  cornage,  shall  always  descend  to 
the  heir  (a).  But  things  of  this  description  seem  rather 
to  resemble  charters  of  inheritance ;  or  they  might,  per- 
haps, more  properly  be  ranked  among  some  of  the  species 
of  possessions  which  are  treated  of  in  the  ensuing  pages. 


Chattels 
limited  as 
heir-looms. 


But  further,  a  testator  may  by  his  will  constitute  what 
has  been  called  a  quasi  heir-loom.  That  is  to  say,  he  may 
devise,  or  limit  in  strict  settlement,  an  estate  and  capital 
mansion,  together  with  personal  property,  as  the  plate, 
pictures,  library,  and  furniture  therein,  such  plate,  &c.,  to 
be  enjoyed,  together  with  the  house  and  estate,  inalienable 
by  the  devisees  in  succession,  so  far  as  the  law  will  allow  (6). 
Limitations  of  this  sort  depend  upon  the  principles  of 
executory  devises,  and  the  doctrines  of  equity;  for  a 
remainder,  in  the  strict  sense  of  the  term,  can  only  be 
limited  of  a  freehold  estate.  This  subject  has  given  rise 
to  many  questions  of  considerable  nicety ;  and  it  will  be 
sufficient,  on  the  present  occasion,  to  observe  generally, 
that  upon  such  a  devise  or  settlement,  the  absolute  interest 
in  the  chattels,  subject  to  the  interest  for  life  which  may 
be  created  in  them,  will  vest  in  the  person  who  is  entitled 
to  the  first  estate  of  inheritance,  whether  in  tail  or  in  fee ; 
and  upon  his  death  the  property  will  devolve  upon  his 
personal  representative  (c). 


(a)  Pusey  v.  Pusey,  1  Yem. 
273.  As  to  tenure  by  comage, 
vide  Co.  lit.  107  a.  Of  the 
Pusey  and  other  horns,  as  a 
charter  or  instrument  of  con- 
veyance, see  several  curious 
particulars  in  the  ArchsBolo- 
gia,  vol.  3,  p.  1  et  seq.  And 
see  id.  vol.  1,  p.  168,  vol.  5, 
f .  340,  vol.  6,  p.  42. 

(Jb)  Wooddeson,  Vin.  Lect. 
vol.  2,  p.  380.  See  Cadogan 
V.  Kennett,  Cowp.  432  ;  Foley 


V.  Burnell,  Cowp.  435,  in  notis; 
Bill  V.  Kinaston,  2  Atk.  81 ; 
Richards  v.  Baker,  id,  320 ; 
Slanning  v.  Style,  3  P.  Wms. 
334.  And  see  Feame,  Cont. 
Rem.  407  (10th  ed.) ;  Harg. 
Co.  Lit.  18  b  (N.  109). 

(c)  The  several  decisions 
upon  this  subject  are  collected 
in  Roberts'  Treatise  on  Wills, 
vol.  2,  p.  295  et  seq, ;  Jarman 
on  Wills,  vol.  2,  p.  577  et  seq. 
(4th  ed.);  Williams'  Execu- 
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With  respect  to  heir-looms  properly  so  called,  viz.,  those  Chap.  iv.  i.  8. 
depending  on  custom,  it  appears  that  they  cannot  be  de-  Heir-looms 
vised  away  from  the  heir ;  that  is  to  say,  when  the  inherit-  ^o*  devisable 
ance  to  which  they  belong  descends  to  him.  For  Lord  the  estate? 
Coke  lays  it  down,  that  '^  if  a  man  be  seised  of  a  house, 
'^  and  possessed  of  divers  heir-loomes  that  by  custome  have 
"  gone  with  the  house  from  heire  to  heire,  and  by  his  will 
"  deviseth  away  the  heir-loomes,  this  devise  is  void"  (rf). 
Upon  this  it  has  been  observed  by  Professor  Woodeson  in 
his  Vinerian  Lectures  (c),  that  the  opinion  of  Lord  Coke 
is  founded  upon  a  decision  in  1  Hen.  5.  108,  which,  he 
thinks,  being  prior  to  the  Statute  of  WiUs,  could  only 
amount  to  a  determination  against  such  a  devise  of  heir- 
looms separately  from  the  house  by  way  of  personalty ; 
and  he  supposes  that  at  present  they  might  be  devised  as 
realty  distinct  from  the  estate.  Upon  reference,  however, 
to  the  passage  in  Co.  Lit.  it  appears,  that  Lord  Coke 
grounds  his  opinion  upon  a  principle  which  applies  as  well 
to  a  devise  of  realty  as  of  personalty :  viz.  that  the  custom 
vests  the  property  in  the  heir  instantly  upon  the  death  of 
the  testator,  and  takes  place  of  the  devise,  which  has  effect 
only  after  the  death  of  the  testator.  And  although  this 
reasoning  has  not  been  universally  assented  to,  yet  the 
doctrine  appears  to  have  been  recognized  by  many  subse- 
quent authorities  (/). 

The  owner  of  the  inheritance,  however,'  may,  during  his  M:ay  be 
life,  sell  or  dispose  of  these  customary  heir-looms,  as  he  by^i^eowne/; 

or  derised 

\7ltil  tllA 

tors,  p.  731  (8th  ed.).    The  ment,  Co.  Lit.  18  b.                   freehold. 

Chancery  Division  had  for-  {e)  Vol.  2,  p.  380. 

merly  no  jurisdiction  to  order  (/)  Com.I)ig.tit.Bien8(B.); 

a  sale  of  such  ^ua^t  heirlooms.  Harg.  Co.  lit.   18  b  (note), 

D*Eync(mrt  v.  Gregory,  3  Ch.  and  185  b ;  Tipping  v.  Tipping^ 

D.  635.     But  see  now  45  &  46  1  P.  Wms.  at  p.  730,  per  Lord 

Vict.  c.  38,  8.  37.  Macclesfield,  C.     And  see  Mr. 

{d)  Co.  lit.  185  b.     So,  per  Serjt.  Hm's  MS.  note,  14  Vin. 

Lord  Coke,  the  crown  jewels  Ab.  290,  in  Line.  Inn.  Lib. 
are  not    devisable  bv  testa- 

F.  8 


260 


HEIE  AND  EXECUTOR. 


Part  7. 


Noj  is  an  authority  to  the  same  effect  {o) ;  and  he  says, 
that  by  a  grant  of  all  goods  and  chattels,  neither  hawks 
nor  hounds  nor  other  things  fercB  naturce  shall  pass,  and 
the  heir  shall  have  them.  It  is  presumed,  however,  that 
at  the  present  time  the  law  is  otherwise  with  respect  to  this 
description  of  property  (jp). 


OUierwiae 
where  the 
testator  has 
a  chattel  in- 
terest; 


It  should  be  observed  that  in  these  cases  the  testator  is 
supposed  to  have  the  inheritance  in  the  park,  pond,  &c. ; 
consequently  the  question  is  between  the  heir  succeeding  to 
the  ancestor's  estate,  and  the  executor  who  takes  no  in- 
terest whatever  in  the  land.  But  the  case  will  be  different 
if  the  testator  has  only  a  term  of  years  in  the  premises ; 
for  then  if  he  dies  before  his  term  is  expired,  as  his 
executor  succeeds  to  his  interest  in  the  land,  he  will  also 
have  the  deer,  &c.,  with  the  land  to  which  they  belong. 
For  in  this  case  they  pass  to  the  personal  representative  as 
accessory  chattels  f  olloii^ing  the  state  of  the  principal ;  and 
the  heir  can  have  no  right  to  the  interest  in  the  land  which 
is  itself  personalty  {q).  In  like  manner,  if  the  testator  have 
c,  are  tamo.  ^^^  tame  deer,  rabbits,  pheasants,  partridges,  pigeons,  &c., 
they  shall  go  to  the  executors :  and  though  they  were  not 


Or  the  deer. 


(o)  Noy,  Max.  p.  240 ;  id, 
pp.  144,  230. 

{p)  See  Went.  Off.  Execu- 
tors, 143;  Godolph.  Orph.Leg. 
pt.  2,  ch.  13,  and  pt.  3,  eh.  21  ; 
3  Bac.  Ab.  tit.  Executors  (H.), 
p.  485.  It  is  said  to  be  to  this 
day  a  branch  of  the  king's 
prerogative  upon  the  death  of 
every  bishop,  to  have  his  mow 
or  kennel  of  hounds  {muta 
canum,  meute  de  chiens),  or  a 
composition  in  lieu  thereof,  4 
Inst.  338  ;  Swinb.  Wills,  pt.  2, 
§26 ;  2  Bl.  Com.  413;  CoweU^s 
Diet.  Upon  this  subject  see 
Spelm.  Eem.  p.  117,  in  the 
Answer  to  the  Apology  of 
Ai'chbishop  Abbot  for  shoot- 


ing the  keeper   of    Bramsil 
Park  while  hunting. 

(q)  Went.  Off.  Executors, 
127;  Godolph.  Orph.  Leg. 
pt.  2,  ch.  13.  And  see  Harg. 
Co.  Lit.  8  a  (note),  where,  how- 
ever, the  distinction  above  ad- 
verted to  is  expressed  in  terms 
that  might  perhaps  be  mis- 
understood. See  also  1 1  Vin. 
Ab.  tit.  Executors  (Z),  p.  166. 
So,  if  an  executor  takes  an 
estate  pur  autre  vie,  or  an  heir 
succeeds  as  special  occupant, 
they  wiU  have  the  same  in- 
terest in  the  property  that  the 
deceased  owner  of  the  par- 
ticular estate  enjoyed. 
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tame,  yet  if  they  were  kept  alive  in  any  cage,  room,  or  Chap.rv.  i.  3. 
suoh  like  place,  the  executors  shall  have  them  (r). 

The  species  of  property  spoken  of  in  this  division  is 
sometimes  considered  by  writers  to  pass  with  the  in- 
heritance as  heir-looms.  But  it  has  been  shown  in  a  pre- 
ceding page  that  the  right  of  the  heir  in  respect  of  heir- 
looms is  founded,  not  upon  the  nature  of  the  chattels 
themselves,  but  altogether  upon  special  custom. 

OF  THINGS  ANNEXED  TO  THE  FREEHOLD  OF  THE  CHURCH. 

It  has  been  seen  in  a  former  page  that  the  coat-armour  Honaments, 
and  ensigns  of  honour  of  an  ancestor,  such  as  pennons,  ^^*  ^' 
armorial  trophies,  achievements,  &o.,  hung  up  in  a  church, 
belong  to  the  heir  in  the  manner  of  heir-looms.  The 
same  rule  holds  as  to  monuments,  tomb-stones,  and  effigies, 
&c.,  set  up  in  the  church.  And  notwithstanding  these 
things  may  be  absolutely  affixed  to  the  walls  or  fabric  of 
the  church,  yet  the  parson  shall  not  take  them  although 
the  freehold  of  the  church  is  in  him.  For  Lord  Coke 
says  ($),  '^  If  a  nobleman,  knight,  esquire,  &c.,  be  buried 
'^  in  a  church,  and  have  his  coat-armor  and  pennons  with 
'^  his  armes,  and  such  other  ensignes  of  honour  as  belong 
"  to  his  degree  or  order,  set  up  in  the  church,  or  if  a 
"  grave-stone  or  tombe  be  laid  or  made,  &c.,  for  a  monu- 
^'  ment  of  him,  in  this  case  albeit  the  freehold  of  the 
**  church  be  in  the  parson,  and  that  these  be  annexed  to 


(r)  Went.  Off.  Executors, 
p.  143 ;  Law  of  Test.,  p.  341. 
In  this  latter  authority  it  is 
said  that  pigeons,  though  not 
tame,  yet  if  they  are  not  able 
to  fly,  shall  belong  to  the  exe- 
cutors; with  which  ace.  3  Bae. 
Ab.  tit.  Executors  (H.),  494. 
But  see  a  contrary  rule  in  seve- 
ral of  the  authorities  above 
referred  to.  It  is  larceny  to 
steal  tame  pigeons  which  are 
kept  in  a  dovecote,  but  have 


free  access  to  the  open  air ;  B, 
V.  Cheafor,  2  Den.  C.  C.  361. 
And  see  R,  v.  Brooks,  4  0.  & 
P.  131.  As  to  the  distinctions 
taken  in  early  times  with  re- 
spect to  the  property  in  deer 
that  were  tame,  or  whicli  could 
be  identified  by  some  pecu- 
liarity, as  white  deer,  see 
Eeeves's  Hist:  vol.  3,  p.  370 
(ed.  by  Finlason,  vol.  2,  p. 
597). 

(«)  Co.  Lit.  18  b. 


262 


HEIR  AND  EXECUTOR. 


Fart  I. 


Tombstone. 


Coffin  and 
Bhroad. 


**  the  freehold^  yet  cannot  the  parson  or  any  take  them  or 
"  deface  them,  but  he  is  subject  to  an  action  to  the  heire 
"  and  his  heires  in  the  honour  and  memory  of  whose 
"  ancestor  they  were  set  up  {t).  And  so  it  was  holden 
'^  Mich.  10  Ja.  and  herewith  agree  the  lawes  in  other 
'^  countries.  Note  this  kind  of  inheritance.  And  some 
**  hold  that  the  wife  or  executors  that  first  set  them  up 
<<  may  have  an  action  in  that  case  against  those  that 
"  deface  them  in  their  time  "  («). 

It  was  held,  however,  in  a  case  in  the  Court  of  Common 
Fleas  (f),  that  the  property  of  a  tomb-stone  remained  in 
the  party  who  erected  it,  and  that  he  might  maintain  an 
action  of  trespass  against  a  person  who  wrongfully  re- 
moved it  from  the  churchyard  and  afterwards  erased  the 
inscription  (?r).  The  property  of  a  coffin  and  shroud 
remains,  it  is  said,  in  the  executors  or  other  person  who 


(/)  Unless  they  were  set  up 
without  the  consent  of  the 
ordinary.  See  Gibson's  Codex, 
454 ;  Palmer  y. Bishop  ofExojif 
1  Str.  576.  And  see  Ritchinga 
V.  Cordingley,  L.  K.,  3  A.  &  E. 
at  pp.  116,  122. 

(m)  Corven^s  case,  12  Co. 
105;  3  Inst.  110,  202;  Roll. 
Ab.  tit.  Discent  (E.);  R.  v. 
Crosse,  1  Sid.  atp.  206 ;  Frances 
V.  Leg,  Cro.  Jac.  367  ;  Dawtrie 
V.  Dee,  2  Roll.  Rep.  140;  Doct. 
&  Stud.  pp.  305,  309  ;  Degge, 
217;  Com.  Dig.  tit.  Cemetery 
(C).  See  also  Hitchcock  v. 
Walford,  5  Scott,  792.  As  to 
the  right  to  erect  monuments 
in  a  church,  see  3  Inst.  202 ; 
Degge,  supra.  And  see  Beck- 
with  V.  Harding,  1  B.  &  Aid. 
508 ;  Bardin  v.  Calcott,  1 
Consist.  14  ;  Maidmany.  Mai- 
pas,  id.  205 ;  Palmer  v.  Bishop 
of  Exon,  1  Str.  576 ;  Cart  v. 
Marsh,  2  {>tr.  1080  ;  Roshery. 


Vicar  of  Nor  thjleet,  3  Addams, 
15 ;  Hopper  v.  Davis,  1  Lee, 
640;  Breeks  v.  Woolfry,  1 
Curteis,  880.  And  see  Rich  v. 
Bushnell,  4  Hagg.  164. 

{v)  Spooner  v.  Brewster,  8 
Bing.  136;  S.C  2C.  &P.  34. 
And  see  Com.  Dig.  tit.  Ceme- 
tery (C);  Wright  v.  Wright^ 
9  R.  15. 

{w)  As  to  the  right  of  the 
incumbent  to  grant  the  pri- 
vilege of  making  a  vault,  and 
erecting  a  tablet,  &c.  in  the 
church,  and  the  interest  there- 
by conferred,  see  the  authori- 
ties referred  to  in  the  preced- 
ing notes,  and  the  ease  of 
Bryan  v.  Whistler,  8  B.  &  C. 
288.  See  also  Rogers's  Eccl. 
Law,  187.  As  to  the  rights  of 
the  heir  where  there  is  a  grant 
of  a  grave  space  by  a  Burial 
Board  to  A.  and  his  heirs,  see 
Matthews  v.  Jeffrey^  6  Q.  B., 
D.  290. 
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WCU9  at  the  charge  of  the  funeral;  and  it  may  be  laid  as  ciiap.r^.  i.s. 
theirs  in  an  indictment  for  stealing  them  {x). 

But  things  that  are  fixed  np  in  a  church  not  in  honour  HourniBg 
of  indiTiduals,  but  for  other  purposes,  as  when  a  church  is  ^1^^^  * 
hung  in  mourning,  or  when  ornaments  or  erections,  as  aoaflfolding, 
scaffoldings,  &c.,  are  put  np  on  public  occeisions,  become 
the  property  of  the  parson,  in  consequence  of  his  posses- 
sion of  the  freehold,  and  on  the  ground  of  their  being  a. 
tacit  gift  to  him  (^). 

With  respect  to  pews  and  seats  erected  in  a  church,  Pewsand 
these  become  by  annexation  parcel  of  the  freehold  of  the  "®**"* 
incumbent ;  though  the  use  of  them  is  in  those  who  have 
the  nse  of  the  church  (2).  And  therefore,  if  seats  have 
been  annexed  to  the  church  without  legal  authority,  it  is 
said  that  the  property  of  the  materials  when  pulled  down 
is  in  the  parson,  who  may  sue  the  wrongdoer  in  trespass. 
But  as  to  seats  put  up  by  the  parishioners  by  good 
authority,  it  seems,  according  to  the  ecclesiastical  writers, 
that  the  property  of  the  materials  upon  removal  will  be  in 
the  parishioners,  and  that  the  churchwardens,  and  not  the 


(x)  Eussell  on  Crimes,  vol. 
2 ,  p.  256  (5th  ed.).  Semhle, 
the  same  of  a  vase  in  which 
the  ashes  of  a  cremated  body 
are  buried;  see  the  facts  in 
the  case  of  Williams  v.  Wil- 
liamsy  20  Ch.  D.  659. 

(y)  See  Cases  with  Opinions, 
vol.  1,  p.  277.  Upon  tliis 
point,  however,  see  Cramp  v. 
Bayhify  Kent  Lent.  Ass.  1819, 
cit«d  in  the  notes  to  the  7th 
edition  of  Degge's  Parson's 
CoimseUor,  p.  218.  And  see 
Prideaux's  Directions,  p.  100, 
and  the  authorities  there  re- 
ferred to.  It  is  certainly  true 
that  the  soil  and  freehold  of 
the  church  and  churchyard  are 


in  the  parson ;  but  the  free- 
hold is  in  him,  not  for  his  own 
emolument,  but  for  pubHc  pur- 
poses only,  as  for  supplying 
places  for  sepulture,  &c.  With 
respect  to  trees  in  the  church- 
yard. Bee  post,  p.  265. 

(2)  Yr.Bk.  8  Hen.  7,  p.  12; 
Br.  Ab.  tit.  Chattels,  pi.  1 1 ; 
Stocks  V.  Booth,  1  T.  E.  at 
p.  430,  per  Ashhurst,  J. ;  Main- 
waring  V.  Giles f  5  B.  &  Aid. 
356,  361.  As  to  the  evidence 
necessary  to  establish  a  pre- 
scriptive right  to  a  pew,  see 
Pettmann  v.  Bridger,  1  Phill. 
Rep.  316  ;  Crisp  v.  Martin,  2 
P.  D.  15. 
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Part  I.  parson,  may  maintain  an  action  for  taking  them  away  (a). 
With  respect,  however,  to  moveable  seats  in  a  church,  it 
seems  that  the  party  who  set  them  up  may  remove  them 
at  his  pleasure  {b). 


BelL). 


Bell-ropee. 


Organ. 


If  a  man  hang  up  bells  in  the  steeple,  they  become 
church  goods,  although  they  may  not  be  expressly  given 
to  the  church:  he  cannot  therefore  afterwards  remove 
them ;  and  if  he  does,  he  may  be  sued  by  the  church- 
wardens, to  whom  the  custody  and  possession  of  the  goods 
of  the  church  belong,  though  the  property  of  them  is  in 
the  parishioners  (c).  In  the  same  manner  the  church- 
wardens axe  entitled  to  the  possession  of,  and  have  there- 
fore a  special  property  in,  the  bell-ropes  (rf). 

So,  if  a  man  take  the  organ  out  of  a  church,  the  church- 
wardens may  have  an  action  of  trespass  against  him ; 
because  the  organ  belongs  to  the  parishioners  and  not  to 
the  parson,  and  the  parson  cannot  sue  the  taker  in  the 
Ecclesiastical  Court  {e).      And    the    succeeding   church- 


(a)  Degge,  p.  213;  Bum's 
Eccl.  Law,  vol.  1,  tit.  Church, 
pp.  364, 376 ;  Gibsony,  Wright, 
Noy,  108.  See  Shaw's  Parish 
Law,  p.  37  (6th  ed.) ;  Pri- 
deaux's  Directions,  pp.  115, 
116. 

{b)  Degge,  p.  211.  See 
further  Watson  s  Comp.  In- 
cumb.  e.  39  ;  Bum's  Just.  vol. 
1,  tit.  Church,  p.  693  et  seq,; 
Prideaux's  Directions,  p.  117, 
in  notis, 

(c)  Yr.Bk.llHen.4,p.l2; 
Degge,  p.  217  ;  Burn's  Eccl. 
Law,  vol.  1,  tit.  Church,  p.  377 ; 
Com.  Dig.  tit.  Esglise  (F.  3) ; 
Iladman  v.  Ringwood,  Cro. 
Eliz.  145  ;  Starky  v.  Church- 
wardens  of  Watlington,  2  Salk. 
547  ;   Welcome  v.  Lake^  1  Sid. 


281,  S.a  2  Keb.  22.  That 
beUs  are  parcel  of  the  freehold 
of  the  cnurch,  see  Yr.  Bk. 
1 1  Hen.  4,  p.  12  ;  R,  v.  Crosse, 
1  Sid.  at  p.  206  \  S,  C\  Lev. 
1 36.  As  to  the  origin  of  bells 
and  chimes,  and  some  curious 
observations  upon  them,  see 
Watkyne  v.  Seaman,  Lutw. 
Rep.  by  Nelson,  at  p.  327; 
Woodward  v.  Makepeace,  1 
Salk.  164 ;  EoU.  Ab.  tit.  Pro- 
hibition (K.) ;  R.  V.  Crosee, 
supra.  See  also  Hook's  Church 
DictionEuy,  tit.  Bells. 

(d)  Jackson  v.  Adams,  2 
Bing.  N.  C.  402. 

(e)  EoU.  Ab.  tit.  Church- 
wardens  (A.)  It  is  not  com- 
petent to  the  organist  to  play 
on  the  organ  in  defiance  of 
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wardenB  may  sue,  althongli  the  trespass  was  done  in  the  Chap.  iv.  •.  8. 
time  of  their  predecessors  (/).  » 

The  inoumbent  has  in  the  first  instance  the  right  to  the 
possession  of  the  keys  of  the  church,  and  the  church- 
wardens have  only  the  custody  of  the  church  under 
him(^). 

The  trees  growing  in  a  churchyard  belong  to  the  in-  Trees  in 
cumbent,   and  he  may  bring  his  action,  if  they  be  cut  ^     ' 

down  (A). 

OF   EMBLEMENTS. 

It  will  be  useful  to  advert,  in  the  last  place,  to  another 
species  of  property  which  has  often  been  compared  to  fix- 
tures, and  respecting  which,  questions  frequently  arise 
between  the  heir  and  the  personal  representative  of  the 
deceased  owner  of  the  inheritance.  There  are  certain  Emblemente 
vegetable  products  of  the  earth,  which,  although  they  are  and^eiecuto. 
annexed  to  and  growing  upon  the  land  at  the  time  of  the 
proprietor's  death,  yet,  as  between  his  heir  and  his  execu- 
tor, are  considered  as  a  chattel  interest,  and  will  pass^  to 
the  executor. 


the  directions  of  the  incum- 
bent, Wyndham  v.  Cole^  1  P. 
D.  130. 

{/)  Hadman  v.  Ringwood^ 
Cro.  Ehz.  145,  179. 

(y )  Lee  v.  Matthews^  3  Hagg. 
Ecc.  Eep.  at  p.  173  ;  Dewdney 
V.  Ford,  7  Jut.,  N.  8.  637  ; 
Ritchings  v.  Cordingley,  L.  R., 
3  A.  &E.  113,  123. 

(A)  Br.  Ab.  tit.  Trespass, 
pi.  210 ;  Lyndw.  267;  Strachyy. 
Francis,  2  Atk.  217.  The  pre- 
amble of  the  ancient  stat.  35 
Edw.  I.  St.  2,  entitled  ^^ Statu- 
turn  ne  Rector  prosternat  Ar- 
bores  in  Ccemitario,^^  recites, 
that  *  *  Forasmuch  as  a  church- 
yard that  is  dedicated,  is  the 


soil  of  the  church,  and  what- 
soever is  planted  belongeth  to 
the  soil,  it  must  needs  follow, 
that  those  trees  which  be  grow- 
ing in  the  churchyard  are  to  be 
reckoned  amongst  the  goods  of 
the  church,  the  which  laymen 
have  no  authority  to  dispose  ; 
but  as  the  Holy  Scripture  doth 
testify,  the  charge  of  them  is 
committed  only  to  priests  to  be 
disposed  of, "  &c.  The  statute 
then  directs  that  the  timber 
shall  be  applied  to  the  repair 
of  the  chancel,  &c.  Of  this 
statute,  Lord  Coke  observes, 
that  it  is  but  a  declaration  of 
the  common  law,  Liford's  case, 
1 1  Co.  at  p.  49  a. 
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Part  I.  In  general,  trees  and  the  fruit  and  produoe  of  them, 

Trees  fruito  ^^  *^®^  intimate  connection  with  the  soil,  follow  the 
&c.,  belong  to  nature  of  their  principal ;  and,  therefore,  when  the  owner 
of  the  land  dies,  they  descend  to  the  heir,  unless  they  have 
been  prcTiously  severed  (t).  So  it  is  of  hedges,  bushes,  &c. 
For  all  these  are  the  natural  or  permanent  profit  of  the 
earth,  and  are  reputed  parcel  of  the  ground  whereon  they 
grow  0). 


com,  &c., 
goes  to  the 
executor; 


Year's^crop  of  But  oom  and  other  products  of  the  earth  which  are  pro- 
duced annually  by  labour  and  industry  (and  thence  called 
f nidus  mdustrialea)^  having  been  sown  with  the  intention 
of  being  afterwards  separated  from  the  realty,  are  held  to 
partake  of  a  personal  nature.  Hence,  if  the  proprietor 
sows  or  plants  his  land,  and  dies  before  gathering  the  pro- 
duce, his  personal  representative  is  entitled  to  take  the 
profits  of  the  crop,  or  the  emblementsy  as  a  compensation  for 
the  labour  and  expense  of  tilling,  manuring,  and  sowing 
the  land.  And  this  rule  of  law  is  founded  on  a  considera- 
tion of  public  benefit,  and  is  said  to  be  for  the  encourage- 
ment of  husbandry,  and  the  increase  and  plenty  of  pro- 
visions (A). 


(i)  Com.  Dig.  tit.  Biens 
(H.) ;  Liford*s  casa,  11  Co.  48. 
Trees  removable  by  a  nursery- 
man belong  to  his  executors ; 
as  to  which  see  ante,  p.  100. 

{/)  It  would  seem  that  not 
only  the  natural  fruits,  that 
is,  such  as  grow  of  their  own 
accord  and  without  any  great 
labour  or  cost,  but  all  growing 
fruits,  though  produced  by 
skill  and  cultiu'e,  are  the  pro- 
perty of  the  heir.  See  Swinb. 
Wills,  pp.  934,  935;  Noy, 
Max.  116;  Gbdolph.  Orph. 
Leg.  pt.  2,  ch.  14,  §  1,  and 
pt.  3,  c.  21,  §  13 ;  Latham  v. 
At  wood,  Ci'o.  Car.  515 ;  3  Bac. 


Ab.  tit.  Executors  (H.  3) ;  Com. 
Dig.  tit.  Biens  (B.) ;  Went. 
Oft'.  Executors,  p.  145 ;  Freem. 
Cas.  Chy.  210;  Eodwell  v. 
Phillips,  9  M.  &  W.  501. 

{k)  Co.  Lit.  55  b  ;  EoU.  Ab. 
tit.  Emblements,  pi.  9  et  seq. ; 
Swinb.  Wills,  pp.  210,  253; 
Com.  Dig.  tit.  Biens  (G.  1) ; 
2  Bl.  Com.  122;  Graves  \. 
Weld,  5  B.  &  Ad.  105.  And 
see  Flanagan  v.  Seaver,  9  L*. 
Ch.  R.  at  p.  233.  "Emble- 
ments"  is  derived  from  the 
French  ^^emhlavence  de  hied  ;^^ 
t.  e,  com  sprung  or  put  up 
above  ground.    CowelI*s  Diet. 
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It  is  now  fully  established,  that  not  only  oom  and  grain  ciiap.  iv.  i.  s. 
of  all  kinds  are  emblements,  but  every  thing  of  an  artifl-  soh^p^ 
cial  and  annual  profit  that  is  produced  by  labour  and  ma-  ^op">  ^^^> 
nuranoe.    Thus,  hemp,  flax,  saffron,  and  the  like  (/) ;  and 
melons,  cucumbers,    artichokes,    &c.      And    hops    also, 
although  they  spring  from  old  roots,  because  they  are 
annually  manured  and  require  cultivation,  and  an  addi- 
tional expense  is  incurred  annually  which  is  necessary  to 
make  them  grow  (m).    And  so  of  turnips,  carrots,  pota- 
toes, &c.  (n). 

Of  the  latter  kind  of  produce,  it  is  said  indeed  in  an  Artiohokes. 
early  edition  of  Wentworth's  Office  of  Executors  (o),  that 
roots  in  the  ground  and  artichokes  also,  shall  not  go  to  the 
executor  but  to  the  heir;  because  they  cannot  be  taken 
without  digging  and  breaking  the  soil  which  belongs  to 
the  heir.  This  opinion,  however,  is  contrary  to  the  general 
principle  of  emblements,  and  to  the  rule  as  laid  down  by 
Lord  Coke  :  and  it  appears  now  to  be  generally  understood, 
that  the  executors  shall  have  emblements  of  all  annual 
crops  sown  by  the  testator,  which  are  growing  at  the  time 
of  his  decease  {p). 

In  one  case,  that  of  Kingsbury  v.  Collins  (^),  it  seems  to  Teazlea. 
have  been  held  by  the  Court  of  Common  Fleas  that  a  crop 
of  teazles  was  the  subject  of  emblements.    But  the  case 


(/)  Id.  ih. ;  Godolph.  Orph. 
Leg.  pt.  2,  c.  13,  §  5  ;  Freem. 
Caa.  Chy.  210 ;  Gilbert,  Evid. 
208,216;  Harg.  Co.  Lit.  ^b  b; 
Scorell  V.  Boxall,  1  Y.  &  J.  at 
p.  398. 

(m)  Id,  ib. ;  Harg.  Co.  Lit. 
65  b  (note  364).  And  see  the 
explanation  given  as  to  these 
in  Graves  v.  Weld^  5  B.  &  Ad. 
at  p.  119.  As  to  hop  poles, 
see  antcy  Chaj).  I.  p.  8. 

(;j)  lb,  id.;  Law  of  Test, 
p.  342 ;  Latham  v.  Attcood, 
Cro.Car.  515;  EvansY.  Roberts ^ 
5  B.  &  C.  at  pp.   832,   840  ; 


Haines  v.  Welch^  L.  E.,  4  C. 
P.  91 ;  Kenna  v.  Nugent ,  6  Ir. 
R.  C.  L.  546. 

(o)  Pages  61,  62  (ed.  a.d. 
1703).  And  see  Gilbert,  Evid. 
216  ;  Godolph.  Orph.  Leg.  pt. 
2,  c.  14,  §  1. 

{p)  Vide  EoU.  Ab.  tit. 
Emblements,  pi.  22;  Qt)dolph. 
Orph.  Leg.  pt.  2,  c.  14  ;  Com. 
Dig.  tit.  Biens  (G.  I.) ;  3  Bac. 
Ab.  tit.  Executors  (H.  3) ;  2 
Bl.  Com.  123 ;  Harg.  Co.  Lit. 
ubi  sup, 

(q)  4  Bing.  202. 
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oan  hardly  be  oonBidered  an  authority  to  that  effect.  For, 
it  was  observed  by  the  Court  of  Eliiig's  Bench  on  a  subfie- 
quent  occasion  (r),  when  this  case  was  relied  on  as  an 
authority  that  things  which  take  more  than  a  year  to 
arrive  at  maturity  are  capable  of  being  emblements,  that 
this  point  had  not  been  argued,  and  that  the  Court  did  not 
appear  to  have  been  made  acquainted  with  the  nature  of 
the  crop  or  its  mode  of  cultivation ;  or  it  might  be  that  in 
the  year  when  this  plant  is  fit  to  gather,  so  much  labour 
and  expense  is  incurred  as  to  put  it  on  the  same  footing  aa 
that  of  hops. 

But  the  growing  crop  of  grass,  even  if  sown  from  seed, 
or  though  ready  to  cut  for  hay,  cannot  be  taken  as  emble- 
ments ;  because,  as  it  is  said,  the  improvement  is  not  dis- 
tinguishable from  what  is  the  natural  product,  although  it 
may  be  increased  by  cultivation.  It  seems,  however,  from 
some  authorities,  that  the  artificial  grasses,  as  clover,  sain- 
foin, and  the  like,  by  reason  of  the  greater  care  and  labour 
necessary  for  their  production,  are  within  the  rule  of 
emblements,  and  belong  to  the  executor  («).  But 'with 
respect  to  these  latter  crops  and  others  of  a  like  nature,  the 
claim  of  emblements,  even  if  admitted  at  all,  must  be 
understood  in  a  much  more  limited  sense.  For  in  a  de- 
cision already  alluded  to  (/),  in  which  the  doctrine  of 
emblements  was  very  elaborately  discussed,  it  was  held  that 
the  privilege  is  confined  to  such  species  of  crops  as  yield 
a  present  annual  profit,  and  to  that  year's  crop  which  is 
growing  when  the  interest  of  the  party  determines.  And 
therefore,  that  the  right  to  take  a  crop  of  clover  did  not 
extend  to  the  full  period  of  its  profitable  maturity,  viz., 


(r)   Graves  v.  Weld^  5  B.  & 
Ad.  at  p.  120. 

(«)  EoU.   Ab.   tit.   Emble- 
ments,  pi.   25 ;  Grantham  v 
Hawleyy    Hob.    132;   Freem 
Gas.  Chy.  210 ;  3  Salk.  160 
Com.  Dig.  uhi  sup. ;  Bac.  Ab 
iibi  sup,;  Gilbert,  Evid.  215; 


4  Bum's  Ecc.  Law,  p.  409. 

(0  Graves  v.  Weld,  5  B.  & 
Ad.  1 05.  See  Mr.  Serj t.  Hill's 
MS.  note  in  9  Vin.  Ab.  tit.  Em- 
blements, 368 ;  Shep.  Touch, 
by  Preston,  p.  469.  And  see 
Flanagan  v.  tSeaver,  9  Ir.  Ch. 
R.  at  p.  233. 
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the  Beoond  year  from  its  sowing,  but  that  if  the  doctrine  ciiap.  iv.  i.  s. 
of  emblements  applied  to  such  a  crop  at  all,  it  could  be 
taken  only  during  the  year  in  which  it  is  sown ;  although 
the  value  at  that  time  did  not  compensate  for  the  cost  and 
labour  of  its  cultivation. 

With  respect  to  the  parties  who  are  entitled  to  emble-  0J^»  peMone 
ments,  it  is  to  be  observed  that  the  privilege  is  not  confined  emblements, 
to  the  case  of  the  personal  representatives  of  a  tenant 
in  fee  as  against  the  heir ;  for  the  law  allows  a  similar  in- 
dulgence to  many  individuals  claiming  diSerent  degrees  of 
interest  in  land.  It  would  be  foreign  to  the  object  of  the 
present  treatise  to  enter  into  a  particular  enumeration  of 
the  several  persons  entitled  to  this  privilege  {u) ;  but  it 
may  be  useful  to  notice  a  few  instances,  for  the  purpose 
merely  of  explaining  the  manner  in  which  the  right  is 
affected  by  the  nature  of  the  estate,  and  by  the  mode  in 
which  it  is  determined. 

Thus,  if  a  tenant  for  life,  whether  for  his  own  or  pur  Tenant  for 
auier  vie^  sows  the  land  and  dies  before  the  severance  of  ^' 
the  crop, his  executors  shall  have  the  emblements;  because, 
in  this  case,  the  estate  of  the  tenant  is  said  to  be  deter- 
mined by  the  act  of  God  (t?)  But  it  is  otherwise  if  the 
tenant  pur  auter  vie  sows  the  crop  after  the  death  of  the 
cestui  que  vie^  but  before  ejectment  brought  {w).  So, 
where  a  life  estate  is  determined  by  the  act  of  law ;  as  if 
a  lease  were  made  to  husband  and  wife  during  the  cover- 
ture, and  the  husband  sows  the  land,  and  they  are  divorced 
causd  prcecontractuSy  the  husband  in  this  case  shall  have  the 
emblements,  for  the  sentence  of  divorce  is  the  act  of 
law  {x). 

(tt)  The  reader  is  referred         (t?)  Co.  lit.  uhi  sup, ;  Eoll. 
.to  Mr.  Justice  Williams*  valu-     Ab.  uhi  sup. 
able  Treatise  on  the  Law  of         (w)  Kelly  v.  Webber,  1 1  Ir. 
Executors,  vol.  i.  pp.  7 1 3  c/  seq,      C.  li.  R.  57. 
(8th  ed.).  {x)  Oland  Y.  Burdwick,  5  Co. 

116  ;  Boll.  Ab.  ubi  sup. 
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year  to  year. 


Parti.  A  tenant  at  will,  when  the  landlord  determines  the 

Tenants  at  tenancy,  is  entitled  to  emblements.  So  also  was  a  lessee 
^JJ[i»  ojrfrom  for  years,  or  a  tenant  from  year  to  year  (y),  of  a  tenant 
for  life,  in  cases  where  the  tenancy  was  determined  by  the 
death,  or  cesser  of  the  estate  of  the  latter  (z) ;  but  such 
ample  powers  of  leasing  have  been  conferred  upon  tenants 
for  life  by  the  Settled  Land  Act,  1882  (a),  that  few,  if 
any,  cases  of  this  description  axe  likely  to  arise  in  future. 
And  so  a  tenant  of  any  other  estate  which  is  determinable 
on  an  imcertain  event  is  entitled  to  emblements  (b).  In- 
deed *^  the  general  rule  is,  that  whenever  a  man  has  an 
"  uncertain  interest  and  sows  the  land,  and  his  estate 
^^  determines,  yet  he  has  a  title  to  the  com  that  he  has 
^*  sown  on  the  land,  though  the  property  of  the  land  is 
'*  altered  "  (c).  In  a  case  already  noticed  {d)y  it  was  said 
by  Best,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
that  a  tenant  from  year  to  year  does  not  know  in  what 
year  his  lessor  may  determine  the  tenancy  by  half  a  year's 
notice  to  quit  ((?),  and  that  in  that  respect  at  least  he  has 
an  uncertain  estate.  According  to  this  case  it  seems, 
therefore,  that  a  yearly  tenant  may  claim  emblements, 
where  his  tenancy  has  been  determined  by  the  landlord  at 


(y)  Haines  v.  Welch,  L.  R., 
4  0.  P.  91. 

(z)  But  see  14  &  15  Vict, 
c.  25,  s.  1,  and  cases  cited  post, 
p.  273  in  notis;  Haines  v.  Welch, 
supra. 

(a)  45  &  46  Vict.  c.  38,  s.  6 
et  seq.  Upon  these  provisions, 
see  the  annotated  edition  of 
the  Act  by  Mr.  St.  John  Gierke, 
p.  43 ;  and  that  by  Messrs. 
Wolstenholme&  Turner,  p.  18. 
By  sect.  51  of  the  Act  pronibi- 
tions  and  restrictions  upon  the 
exercise  by  the  tenant  for  Kfe 
of  the  powers  conferred  upon 
him  are  to  be  deemed  void. 

{b)  See  the  authorities  cited 
in  the  preceding  notes.     See 


also  Perkins,  §  513  et  seq,; 
Shep.  Touch,  pp.  244,  471  ; 
Swinb.  Wills,  pt.  3,  §  6,  p.  253; 
2  Bl.  Com.  pp.  122,  146. 

(c)  Gilb.  E\ad.  208.  As  to 
frivolous  claims  to  emble- 
ments, see  Haines  v.  Welch, 
supra  ;  Kenna  v.  Nugent,  6  Ii\ 
R.  C.  L.  at  p.  552. 

{d)  Kingsbury  v.  Collins,  4 
Bing.  at  p.  207.  See  ante, 
p.  267. 

(«)  But  by  the  Agricultural 
Holdings  Act,  1883  (46  &  47 
Vict.  c.  61),  B.  33,  a  year's 
notice  is  required  in  the  case 
of  holdings  to  which  the  Act 
appUes. 
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■such  a  time  that  the  tenant  cannot  reap  the  crop  dining  ciiap.  iv.  i.  s. 
the  tenancy. 


But  if  the  tenant's  estate  is  determined  by  his  own  act^  No  emble- 
os  for  forfeiture  by  waste,  &c.,  there  shall  be  no  emble-  ^^rndnation 
ments  (/).    And  upon  this  principle  it  was  decided  that  a  i>y  tenant's 
parson  resigning  his  living  was  not  entitled  to  emblements 

m 

of  the  glebe  land  {g).    And  as  the  privilege  is  founded  on  Or  person  has 
pubUc  policy,  and  the  justice  of  affording  a  reoompence  to  ^^^^^ 
the  party,  who  by  his  own  industry  and  at  his  own  ex- 
pense has  cultivated  the  land,  the  benefit  of  emblements 
cannot  be  claimed  by  a  person  although  he  has  an  estate 
which  is  uncertain,  if  he  is  not  the  actual  party  who  has 
sown  the  land,  and  the  charge  has  been  incurred  during 
the  existence  of  a  previous  estate.     Thus,  if  A  seized  of 
land  sows  it,  and  then  conveys  it  to  B  for  life,  remainder 
to  0  for  life ;  and  B  dies  before  the  com  is  reaped;  in  this 
case  B's  executors  shall  not  have  it,  but  it  shall  go  with 
the  land  to  0 ;  for  here  the  reason  of  industry  and  charge 
fails  (A).    So,  where  a  party  has  not  the  exclusive  property  Or  where  no 
in  the  land,  as  in  the  case  of  a  joint-tenant  who  dies ;  the  p^^^ 
com  sown  goes  to  the  survivor,  and  the  moiety  shall  not  go 
to  the  executors  of  the  deceased  tenant  (i). 


{/)  There  are  many  in- 
stances where  a  party  is  de- 
prived of  emblements  owing 
to  a  voluntary  determination 
of  the  estate ;  as  a  femme 
copyholder  durante  viduitate 
on  her  marriage ;  tenant  at 
wiU  on  outlawry ;  forfeiture 
of  estate  by  condition  broken, 
&c.      Vide  Oland  v.  Burdwtck, 

5  Co.  116 ;  Eoll.  Ab.  tit.  Em- 
blements, pi.  3 ;  Davis  v. 
Et/torif  7  Bing.  154.  And  see 
KeUt/  V.  Webber,  11  Ir.  C.  L. 
B.  at  p.  61. 

{a)  Bulwer  v.  Buhcer,  2  B. 

6  Aid.  470.     The  advantages 


of  emblements  are  extended 
to  the  parochial  clergy  by 
st.  28  Hen.  8,  c.  1 1 ,  s.  4  (Revised 
Ed.  Statutes) .  And  see  0'  Con- 
nor V.  Tyndally  2  Jones  (Ex. 
R.),  20.  See  also  Swinb.  WiUs, 
pt.  2,  §  26 ;  2  Bl.  Com.  ubi 
sup,;  1  Cru.  Dig.  tit.  3,ch.  1, 
§56. 

(A)  Grantham  v.  Haxoley^ 
Hob.  132;  Spencer* s  case. 
Winch,  51 :  Anon.,  Cro.  EUz. 
61 ;  Knevett  v.  Poole,  id.  463  ; 
Roll.  Ab.  tit.  Emblements, 
pi.  21. 

(t)  Anon.f  Cro.  Eliz.  61 ; 
Co.  lit.  55  b. 
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Fart  I. 

Beyifie  of 
emblements. 


Interest  in 
the  land 
until  sever- 
ance. 


But  although,  in  general,  the  right  to  take  the  emble- 
ments belongs  to  the  personal  representative,  as  against  the 
heir  of  the  deceased  owner  of  the  inheritance,  yet  if  there 
is  an  express  devise  of  the  land  itself,  the  growing  crops 
pass  to  the  devisee,  and  the  executor  shall  not  take  them. 
For  it  is  presumed  then  in  favour  of  the  devisee,  that  it 
was  the  testator's  intention  to  pass  not  only  the  land  itself, 
but  that  which  appertained  thereto  fj).  On  the  other 
hand,  this  presumption  is  rebutted  if  the  growing  com  is 
expressly  devised  away,  or  there  is  any  personal  bequest  in 
the  will  which  can  apply  to  emblements,  as  goods,  stock, 
&o.  For  in  this  case  the  legatee  will  be  entitled  to  the 
crops,  and  will  take  them  against  the  heir,  the  executor, 
and  the  devisee  of  the  land  (A*). 

Where  there  is  a  right  to  emblements,  the  law  confers 
a  free  entry,  egress  and  regress,  in  order  to  cut  and  carry 
them  away  (/).  With  respect,  however,  to  the  nature  of 
the  interest  which  the  tenant  or  the  personal  representa- 
tive has  in  the  land  until  the  com  is  ripe,  there  is  but  little 
information  to  be  found  in  the  authorities ;  neither  does  it 
satisfactorily  appear  whether  any  compensation  is  to  be 
made  for  the  occupation  of  the  land  in  the  meantime  {m). 

The  rights  in  respect  of  emblements  of  tenants  at  rack 
rents,  where  the  tenancy  is  determined  by  the  cesser  of  the 


(y )  Spencer* s  case,  supra ; 
Perkins,  §  519;  Anon,,  Cro. 
EHz.  supra ;  Bui.  N.  P.  34  a 
(7th  ed.);  Shep.  Touch,  by 
Preston,  pp.  244,  472 ;  Went. 
Off.  Executors,  p.  146.  And 
see  Cox  v.  Godsalve,  6  East, 
604  in  notis  ;  West  v.  Moore, 
8  East,  339  ;  Cooper  v.  WooU 
fitt,  2  H.  &  N.  122.  See  also 
Harg.  Co.  Lit.  55  b  (N.  365), 
where  it  is  said  that  it  is  not 
easy  to  account  for  the  distinc- 
tion which  gives  com  growing 
to  the  devisee,  but  denies  it  to 


the  heir,  though  it  has  been 
attempted. 

{k)  In  re  Roose,  17  Ch.  D. 
696.  See  the  authorities  in 
the  last  note,  and  Rudge  v. 
Winnallf  12  Beav.  357.  As  to 
who  may  devise  emblements, 
see  Vin.  Ab.  tit.  Devise  (I.  5). 

(/)  Co.  Lit.  56  a;  Hayling 
V.  Okey,  8  Exch.  531,  545. 

{m)  SeePlowden'sQuseries, 
No.  239  ;  and  see  per  Bayley, 
J.,  in  Evans  v.  Roberts,  5  B.  & 
C.  at  p.  835. 
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landlord's  interest,  are  now  regulated  by  a  statute  passed  Chap,  iv.  i.  3. 
in  1851  (n).  As,  however,  that  enactment  does  not  affect 
the  question  of  emblements  as  between  the  heir  and  exe-* 
cutor  of  a  deceased  owner  of  an  estate  of  inheritance,  it  is 
thought  to  be  unnecessary  in  this  place  to  discuss  its  pro- 
yisions  (o). 


(n)  14  &  15  Victc.  25,  s.  1. 
On  the  provisions  of  this  sta- 
tute, see  Haines  v.  Welch^  L. 
E.,  4 Ex.91;  Lord Stradbrooke 
V.  Muhahy,  2  Ir.  0.  L.  R. 
406 ;  Hyd£  v.  Roche,  5  Ir.  0. 
L.  R.  195;  Flanagan  Y,  Seaver, 
9  Jr.  Ch.  R.  230 ;  Kelly  v. 
Webber,  11  Ir.  0.  L.  R.  57; 
Short  V.  Atkinson,  1  Hayes  & 
Jones,  682  ;  Kenna  v.  Nugent, 
6  Ir.  R.  C.  L.  547. 

(o)  The  reader  who  may  be 
desirous  of  pursuing  the  sub- 


ject of  emblements  furthier, 
will  find  the  doctrine  very 
fully  treated  of  in  Co.  lit. 
55  b ;  in  Perkins,  §  512  ^^  seq. ; 
in  Gilbert,  Evid.  208  et  seq, ; 
and  in  Com.  Dig.  tit.  Biens 
(0-.);  Tin.  Ab.  tit.  Emble- 
ments, and  Executor,  with 
Mr.  Serjt.  Hill's  Notes  in  Line. 
Inn  Library ;  and  Bac.  Ab. 
tit.  Executors.  See  also  Wil- 
liams' Executors,  vol.  1,  p.  713 
(8th  ed.) ;  and  the  note  to, 
Graves  v.  Weld,  in  2  N.  &  M. 
at  p.  734. 


F. 
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Section  I. 
Of  the  Transfer  of  Fixtures  by  Sale. 

In  the  present  chapter  it  is  proposed  to  consider  in  what 
cases  fixtures  will  pass  by  the  terms  of  a  conveyance, 
whether  it  be  by  grant,  mortgage,  lease,  devise,  or  other 
species  of  alienation ;  and  to  point  out  the  questions  of  law 
which  ordinarily  occur  upon  the  transfer  of  property  of 
this  description ;  and  such  also  as  arise  in  the  event  of 
bankruptcy. 

• 

And,  first,  as  to  a  conveyance  by  sale : — it  is  to  be  ob- 
served, that  in  general  under  the  name  of  land  are  com- 
prised all  buildings  and  erections  affixed  to  the  soil.  The 
term  land  has  accordingly  been  held  to  convey  houses,  &o., 
erected  thereon,  although  not  mentioned,  and  notwith- 
standing other  houses  and  buildings  are  specifically  de- 
scribed in  the  conveyance  {a) .  Upon  this  principle  it  was  laid 
down,  in  very  early  times,  that  where  mere  personal  chattels 
are  annexed  to  the  freehold,  they  are  made  incident  to  the 
freehold,  and  will  be  included  in  a  conveyance  of  the  land 


(a)  Com.  Dig.  tit.  Grant 
(E.3);  Co.Lit.4a;  Eoll.  Ab. 
tit.  Graunts  (T.) ;  Archer  v. 
Bennett,  1  Lev.  131.    See  now 


the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45 
Vict.  c.  41),  ss.  2,  6,  postf 
p.  278.* 
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in  general  tenns.    And  therefore  in  the  Year-Book,  21  Chap.  v.  1. 1. 
Hen.  7y  p.  26,  it  was  said,  that  vats  fixed  in  a  brewhouse  or 
dyehouse  should  always  go  with  the  freehold  and  pass  by 
feofiFment  together  with  the  inheritance. 

This  doctrine  has  been  generally  recognized  in  the  more 
modem  determinations  (i).  It  will  be  sufficient  to  refer 
by  way  of  illustration  to  the  case  of  Colegrave  v.  Dias  CoUgraveY, 
Santos  (c),  in  which  the  subject  was  much  discussed  by  ^  **^' 
the  Court  of  King's  Bench.  There  the  plaintiff  being  the 
owner  of  a  freehold  house,  advertised  it  for  sale;  and 
printed  particulars  were  circulated,  which  took  no  notice 
of  certain  fixed  articles,  consisting  of  mash  tubs,  grates.  . 
closets,  shelves,  &c.,  which  were  fixed  in  and  belongea  to 
the  house.  The  defendant  becoming  the  purchaser,  the 
house  was  conveyed  to  him,  and  possession  given,  the  fixed 
articles  still  remaining  in  the  house.  Afterwards  the 
plaintiff  insisted  that  a  valuation  of  these  things  should  be 
made,  and  that  the  defendant  should  pay  for  them ;  but 
the  latter  contended  that  they  passed  to  him  together  with 
the  freehold,  and  refused  to  pay  for  them  or  deliver  them 
up.  Upon  these  facts  the  Court  held,  that  the  articles  in 
question  passed  jo  the  defendant^  together  with  and  as 
le  house.  TEey  said  that  the  plaintiff  ought  to 
have  insistedT^on  his  right  before  he  executed  the  con- 
veyance ;  for  if  he  might  afterwards  insist  on  payment  for 
the  utensils,  he  might  also  after  the  sale  of  the  house  refuse 
to  sell  what  was  affixed  to  it,  and  might  do  great  injury  to 
the  house  by  taking  them  away.    If  the  house  descended, 

(h)  Ryally.  Bolle,  I  Aik,  at  506,  per  Eichardson,  J.;  so 

,p.  175,  per  Parker,   C.   B. ;  of  machinery  in  a  mine  or  a 

Hitchman  v.  Walton^  4  M.  &  factory,  R,  v.  Bilston,  5  B.  & 

W.  at  p.  416,  per  Parke,  B. ;  C.  at  p.  854,  per  Bayley,  J. ; 

Ex  parte  Barclayy  In  re  Ga-  Mather  v.  Fraser,  2  K.  &  J. 

wan^  5  D.,  M.  &  G-.  at  p.  410.  536,  544.    And  see  cases  on 

Thus,  a  removable  windmill  Mortgage,  cited  post,  p.  293 

will  pass  with  the  land,  Stew-  et  sea. 
ard  V.  Lomhe,  1  Brod.  &  Bing.  (c)  2  B.  &  C.  76. 

t2 
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Part  I.  -the  articles  in  question  would  descend  to  the  heir ;  so  also 
if  it  had  been  devised ;  and  the  law  was  considered  to  be 
the  same  in  the  case  of  a  purchase. 

Dedsiona  at  It  is,  however,  proper  to  mention,  that  there  are  two 
^^nanw  with  ^^^^^  which  appear  to  be  in  some  degree  at  variance  with 
mdered.  .  the  principles  laid  down  in  the  decisions  alluded  to.     For 

in  the  case  of  Ex  parte  Quincy  (d)^  Lord  Hardwicke  seems 
to  have  been  of  opinion,  that  the  fixed  utensils  of  a  brew- 
house  would  not  pass  by  a  conveyance  of  the  brewhouse 
with  the  appurtenances.  And  in  another  case,  Beck  v. 
Rebow  {e),  it  was  held,  that  a  covenant  to  settle  a  house  and 
all  things  fixed  to  the  freehold  of  the  house,  did  not  com- 
prise certedn  matters  of  ornament  which  at  the  time  of  the 
deed  were  affixed  to  the  house,  and  united  to  it  by  screws 
and  nails.  But  of  the  former  of  these  cases,  it  may  be 
observed  that  it  was  never  finally  determined  (/).  And 
with  respect  to  the  case  of  Beck  v.  Bebowy  it  is  particularly 
to  be  remarked,  that  the  property  in  dispute  appears  to 
have  been  of  a  description  similar  to  that  which  in  other 
cases  has  been  held  removable  as  between  heir  and  exe- 
cutor.  It  may  therefore  be  thought,  perhaps,  that  without 
infringing  the  rule  in  ordinary  cases,  the  Court  considered 
that  articles  of  this  description,  which  are  so  much  in  the 
jiature  of  personalty  as  to  be  assets  in  the  hands  of  the 
.executor,  might  be  an  exception  to  the  general  rule,  and 
ought  not  in  strictness  to  be  comprehended  under  the 
general  terms  of  a  conveyance  (^). 

Executor's  It  is  observable  that  the  distinction  here  suggested  seems 

^etJiCT  they  ^  derive  support  from  some  expressions  of  the  Court  in  the 

also  pass.        oase  of  Cohgrave  v.  Bias  Santos^  above  cited.    The  principle,* 

liowever,  has  not  been  recognized  in  any  other  determina^ 

(d)  1  Atk.  477.  marks  on  this  case,  post,  p. 

(e)  1  P.  Wms.  94.  293  in  notis. 

if)  The  conveyance  was  by  (y)  See  ante^  pp.  243,  248. 

way  of  mortgage.     See  re- 


SALE.  277 

tion ;  and,,  on  the  contrary,  it  appears  from  the  whole  Chap.  V.  1. 1. 
-current  of  authorities  referred  to  in  the  course  of  this  work, 
that  things  fixed  to  the  freehold  are,  in  all  cases,  to  be 
-deemed  essential  parts  of  the  freehold,  while  they  subsist 
in  a  state  of  annexation,  notwithstanding  they  may  be 
■subject  to  a  right  of  being  afterwards  severed  from  the 
freehold,  and  converted  into  personal  chattels  (A).  Thus, 
in  Gibson  v.  Hammersmith  Railway  Co.  (i),  it  was  argued  oiSson  v. 
that  a  railway  company  compulsorily  purchasing  land  on  ■^.'«»^'*«»»t/A 
w:hich  was  a  manufactory  were  not  bound  to  take  fixed 
machinery  in  the  manufactory,  because  such  machinery 
would  have  been  removable  by  a  tenant  as  trade  fixtures, 
and  was  therefore  not  to  be  considered  as  part  of  the 
manufactory.  Kindersley,  V.-C,  however,  held  that  the 
company  must  take  the  machinery  as  well  as  the  building 
in  which  it  was  fixed,  for  that  both  were  equally  a  part  of 
the  land  and  therefore  passed  with  it. 

The  doctrine  under  consideration  applies  equally  whether  Fixtures  paas, 
the  interest  of  the  vendor  in  the  land  be  freehold  or  lease-  ^iL^^hoid 
hold ;  for  an  assignment  of  all  a  leaseholder's  interest  in  or  leasehold, 
the  property  itself,  as   distinguished  from  the  fixtures, 
carries  with  it  also  the  interest  in  the  fixtures  attached  to 
the  property  {j). 

Moreover,  a  similar  rule  obtains  with  respect  to  personal  So  where 
chattels  which  are  incident  to  the  freehold ;  these  also  will  gtru^vd^" 
pass  'by  a  grant  of  the  freehold  itself,  although  at  the  time  M"i«xed. 
of  the  grant  they  are  actually  severed  from  it.     And, 
therefore,  by  a  conveyance  or  lease  of  a  house,  the  doors, 
windows,  locks,  keys,  and  rings  of  the  house  will  pass. 


(A)  See  ante.  Chap.  I.  p.  28.  7  H.  L.  481,  491 ;  Ex  parte 

(t)  32  L.  J.,  Ch.  337 ;  see  Barclay^  In  re  Gawauy  5  D., 

also  Thresher  v.  East  London  M.  &  (J.  at  p.  410.     And  see 

Waterworks  Co.,  2  B.  &  C.  the  cases  on  Mortgage  cited 

608 ;  and  ante,  p.  156  et  sea,  post,  p.  294  et  seq.  ;  and  so  of 

{j)  Meux  V.  Jacobs,  L.  R.,  copyholds,  id,  note  (r). 
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although  they  may  be  distinct  things ;  because  they  are 
constructively  annexed  to  the  house.  So,  by  a  grant  of  a 
mill,  the  m^-stone  passes,  notwithstanding  at  the  time 
of  the  conveyance  it  is  severed  from  the  miU  and  re* 
moved  for  a  temporary  purpose;  for  it  still  remains,  in 
contemplation  of  law,  parcel  of  the  mill  {k).  And,  in  con- 
nection with  this,  it  may  be  remarked  that  even  a  chattel, 
such  as  a  granary  resting  on  staddles  by  its  own  weight 
only,  may  pass  without  special  mention,  if  from  the  rest  of 
the  conveyance  an  intention  that  it  should  pass  is  ap- 
parent (/). 


ProYisioiiB  of  With  respect  to  conveyances  made  on  or  after  the  Ist  of 
aS^issi!^^  January,  1882,  it  has  now  been  expressly  provided  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (w),  that  a 
conveyance  of  land(n)  shall  be  deemed  to  include,  and 
shall  by  virtue  of  the  Act  operate  to  convey  with  the  land 
all  buildings,  erections,  fixtures,  <Sbc.,  appertaining  or  re- 
puted to  appertain  to  the  land  or  any  part  thereof,  or  at 
the  time  of  conveyance  demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to 
the  land  or  any  part  thereof.    The  Act  further  provides 


(k)  Walmsley  v.  Milne,  7 
C.  B.,  N.  S.  115,  138;  Mather 
V.  Fraser,  2  K.  &  J.  at  pp. 
550,  651  ;  Metrop.  Counties^ 
^c.  Society  v.  Brotcn,  26  Beav. 
454, 459 ;  andsee  Shep. Touch, 
90;  Li/ord^s  case,  11  Co.  at 
p.  50  b ;  E.  V.  Wheeler,  6  Mod. 
187;  Went.  Olf.  Executors, 
p.  150;  Martyr  Y.  Bradley,  9 
JBing.  24  ;  Fisher  y.  Dixon,  12 
CI.  &  F.  312,  330;  and  see 
ante,  p.  20.  As  to  detached 
pipes  and  conduits  passing 
by  a  grant  of  a  house,  see 
Nicholas  V.  Chamberlain,  Cro. 
Jac.  121 ;  Archer  v.  Bennett, 
1  Lev.  131 ;  QenningsY,  Lake, 
Cro.  Car.  168. 


(/)  Wiltshear  v.  CottreU,  1 
E.  &B.  674,691. 

(m)  44  &  45  Vict.  c.  41 
(amended  by  45  &  46  Vict, 
e.  39),  8.  6.  This  section  only 
applies  BO  far  as  a  contrary 
intention  is  not  expressed  in 
the  conveyance.     lb, 

(»)  Conveyance,  unless  a 
contrary  intention  appears, 
includes  assignment,  appoint- 
ment, lease,  settlement,  and 
other  assurance,  and  covenant 
to  surrender,  made  by  deed, 
on  a  sale,  mortgage,  demise, 
or  settlement  of  any  property, 
or  on  any  other  dealing  with 
or  for  any  property.     Sect.  1. 


BALE. 


279 


that  a  conveyance  of  land,  having  houses  or  other  buildings  Chap,  v.  i.  i, 
thereon,  shall  in  like  manner  be  deemed  to  include  and 
operate  to  convey,  with  the  land,  houses,  or  other  buildings, 
all  outhouses,  erections,  fixtures,  cellars,  areas,  courts,  court« 
yards,  &c. 

It  may,  therefore,  be  accepted  as  a  general  proposition 
that  by  a  conveyance  of  a  freehold,  or  assignment  of  a 
leasehold  interest  in  land,  all  things  annexed  to  the  soil 
will  pass  with  it  as  parcel  thereof.  And  it  appears  from 
the  observations  of  the  Court  in  the  case  of  Thresher  v. 
East  London  Waterworks  Co.  (o),  that  the  circumstances 
must  be  very  special  which  would  prevent  the  operation  of 
this  general  principle  {p). 

On  the   other    hand,  notwithstanding  there  may  be  Fixtures  do 
general  words  in  a  conveyance,  &c.,  which  would  include  ^ntrwy 
fixtures,  yet  if  it  can  be  collected  from  the  deed  itself  that  i^teation. 
these  words  are  qualified  by  other  stipulations  found  in  the 
deed,  so  as  to  make  it  appear  that  the  intention  of  the 
parties  was  restrictive  of  the  general  terms  employed,  in 
such  a  case  the  primd  facie  inference  arising  from  the 
general  expressions  is  modified  and  controlled.     The  case 
of  Sare  v.  Horton  {q)  affords  an  example  of  such  a  qualifi- 
cation of  the  general  rule.    In  that  case  a  party,  in  a  con- 
veyance by  way  of  mortgage,  conveyed  an  iron-foundry, 
dwelling-houses,  &c.,  with  the  appurtenances;   together 
with  all  grates,  boilers,  bells,  and  other  fixtures  in  the  said 
dwelling-houses;    and  all  trees,  houses,  &c.,  to  the  said 


i 


\o)  2  B.  &  C.  608. 

j»)  As  to  the  effect  of  colla- 
teral circumstances  dehors  the 
instrument,  see  Colegrave  v. 
Dias  Santos  (2  B.  &  C.  76),  in 
respect  of  there  being  no  sti- 
pulation for  the  appraisement 
of  fixed  articles  on  the  sale  of 
a  house.    So^  Ex  parte  Quinci/ 


(1  Atk.  at  p.  478),  in  respect 
of  there  being  no  considera- 
tion.  See  also  Doe  d.  Free- 
land  V.  Burt,  1  T.  E.  701  ; 
Phillips  on  Evidence,  10th  ed. 
vol.  2,  p.  378 ;  Taylor,  id.  7th 
ed.  p.  997.  And  see  antCf  p. 
160. 
(q)  5B.  &  Ad.  715. 
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foundry,  messuages  and  lands  appertaining.  There  were 
in  the  foundry  certain  cranes  and  presses,  a  steam  engine, 
fmd  other  fixtures  used  for  the  purposes  of  the  business 
carried  on  the^e,  and  valued  at  600/,  It  was  held  that  th^ 
specification  of  the  grates  and  fixtures  in  the  dwelling-hous^ 
excluded  the  articles  in  the  foundry,  and  showed  that  the 
latter  were  not  intended  to  pass ;  though  it  was  admitted 
that  they  would  have  passed  under  the  general  terms  in 
the  granting  part  of  the  deed,  if  the  others  had  not  been 
mentioned  (r).  But  unless  there  be  some  particularity  in 
the  other  stipulations  in  the  deed — as,  from  the  limitation 
of  the  articles  specified  to  one  particular  genus — general, 
words  in  a  deed  will  not  be  so  restricted  (s). 


Property  in         Before  leaving  this  part  of  our  subject  it  may  be  useful 
a^^ed         ^  r®^®^  t^  tte  American  case  of  The  Hinkley  and  Egery 
^JY^^    "^^^^  ^^'  ^'  -B/flci(^),  with  reference   to  the  property  in 
purohase  not    fixtures  annexed  to  land  by  a  person  during  his  possession 
completed.       xmder  an  uncompleted  agreement  for  purchase  of  the  land. 
There  the  defendant  agreed  to  sell  and  convey  certain  land 
to  one  H.,  who  was  to  have  immediate  possession,  the  pur- 
chase-money being  payable  in  instalments.     H.  went  into 
possession  and  erected  large  and  substantial  buildings  and 
machinery  for  the  purpose  of  a  manufactory,  and  subse- 
quently made  a  personal  mortgage  of  them  to  the  plaintiffs. 
H.  having  made  default  in  payment  of  the  instalments,  and 
having  become  bankrupt  before  he  was  entitled  to  a  con- 
veyance, the  defendant  re-entered  on  the  land  and  took 


(r)  See,  too,  Bishopv, Elliott, 
24  L.  J.,  Ex.  229. 

(*)  See  Mather  v.  Fraser,  2 
K.  &  J.  636  ;  Haley  v.  Ham- 
mersley,  3  D.,  F.  &  J.  587; 
and  cases  cited  post,  p.  296 
et  seq. 

(t)  35  Am.  Eep.  346.  It 
has  been  held  also  in  America 
that  where  a  hirer  of  chattels 
affixed  them  to  the  realty  in 


such  a  manner  that  they  could 
not  be  removed  without  in- 
jury to  it,  a  purchaser  of  the 
realty,  without  notice,  was 
entitled  to  hold  the  chattels 
affixed  as  against  the  lender, 
who  must  look  to  the  hirer 
for  compensation.  Fry  at  t  v. 
The  Sullivan  Co.,  5  Hill's  N. 
Y.  Eep.  116;  7  id.  529. 
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possession  of  the  buildings  and  maoliineiy.  It  was  held  .^*P:_7'  ■•  ^i 
that  as  the  buildings  and  machinery  had  become  part  of 
the  realty  on  annexation,  they  passed  as  such  to  the 
defendant  on  H/s  failure  to  complete,  and  that  they  were 
Hot  the  personal  property  of  the  plaintiffs  under  their 
mortgage. 

It  is  manifest  that  fixtures  may  be  sold  either  together  Bills  of  sale, 
with,  or  separately  from  the  land  to  which  they  are 
annexed.  And  in  such  cases,  where  the  land  and  fixtures, 
or  the  fixtures,  are  allowed  to  remain  in  the  possession  of 
the  vendor,  questions  frequently  arise  between  creditors  of 
the  latter  and  a  purchaser  claiming  under  an  agreement  for 
sale  which  amounts  to  a  transfer  of  property  in  prcesentij 
although  there  was  no  transfer  of  possession.  Such  agree- 
ments are  denominated  bills  of  sale  {u).  Most  usually 
bills  of  sale  of  fixtures  are  in  the  nature  of  mortgages  of 
the  property  comprised  in  them,  and  as  such  will  fall 
within  the  subject  of  the  next  section.  But  in  some 
teases  the  bill  of  sale  amounts  to  an  absolute  assign- 
ment of  the  property,  and  it  is  with  reference  to  suoh  cases 
that  the  following  remarks  are  made. 

The  'rights  of  persons  claiming  under  bills  of  sale  of 
fixtures  are  now  regulated  by  the  Bills  of  Sale  Act,  1878, 
as  amended  by  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882  {v)y  the  principal  object  of  which  may  be  said  to 
be  to  establish  a  system  of  registration  of  the  documents, 
and  thus  to  avoid  the  secrecy  arising  from  a  continuance 
of  the  vendor's  possession  and  apparent  ownership  after 

(m)  Brantom  v.   Griffits,  2  of  money  (sect.  3),  and  its  pro- 

C.  P.  D.  at  p.  214.  visions  will  therefore  be  con- 

(v)  41    &  42  Vict.   c.   31 ;  sidered  in  the  next  section. 

45   &  46   Vict.  c.  43.      The  See /^m^i// v.  Pann^//,  48  L.  T. 

Act  of  1882  purports  to  apply  351;    Ex  parte  Izard^  In  re 

only  to  bills  of  sale  given  by  Chappie,  23  Ch.  D.  409,  413 ; 

way  of  security  for  payment  and  posl,  p.  305. 
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the  Bale  of  the  fixtures.  It  would  oooupy  too  muoh  spaoe  in 
the  present  treatise  if  an  attempt  were  here  made  to  examine 
at  any  length  the  provisions  of  these  Acts,  and  it  is  pro- 
posed, theref ore,  simply  to  point  out  to  the  reader  the 
provisions  whioh  are  more  immediately  connected  with  our 
present  subject,  referring  him  for  further  information  to 
works  in  which  the  statutes  in  question  are  treated  of  more 
exhaustively  (w). 

Where  fixtures  passed  without  mention  by  a  conveyance 
or  assignment  of  the  land  to  which  they  were  annexed, 
registration  was  not  necessary  under  the  former  Bills  of 
Sale  Acts  (a?),  which  required  registration  only  where  there 
was  a  separate  assignment  of  the  fixtures.  But  in  the 
x)onstruction  of  those  Acts  there  was  a  considerable  diversity 
of  judicial  opinion  as  to  what  constituted  such  a  separate 
assignment  when  the  land  and  the  fixtures  passed  by  the 
same  instrument.  It  is  unnecessary,  however,  to  consider 
the  distinctions  established  by  the  cases,  inasmuch  as  the 
Act  of  1878  contains  an  express  provision  on  the  sub- 
ject (y). 

This  Act,  which  extends  to  England  only,  came  into 
operation  on  the  Ist  of  January,  1879,  and  applies  to  every 
bill  of  sale  executed  on  or  after  that  date,  whereby  the 
holder  or  grantee  has  power,  either  with  or  without  notice, 
and  either  immediately  or  at  any  future  time,  to  seize  or 
take  possession  of  any  personal  chattels  comprised  in  or 
made  subject  to  such  bill  of  sale  (z). 

The  expression  ^*  bill  of  sale"  in  the  Act  includes  bills 
of  sale,  assignments,  transfers,  declarations  of  trust  with- 


(w)  E.g.,  Prideaux,  Prec. 
(12th  ed.)  685  et  sea.;  Ben- 
jamin on  Sales  (3ra  ed.),  p. 
463  et  seq.;  Pearce  on  Bills 
of  Sale,  passim. 


s 


(ar)  17    &   18  Vict.  c.  86; 
29  &  30  Vict.  c.  96. 
(y)  Post,  p.  284. 
(z)  Sects.  2,  3. 
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out  tranfif er,  inyentories  of  goods  mth  receipt  thereto  Chay  Y,Jti. 
attaohedy  or  receipts  for  purohase-moneys  of  goods,  and  " 

other  assuranoes  of  personal  chattels,  and  also  powers  of  • 
attorney,  authorities,  or  licenses  to  take  possession  of  per- 
sonal chattels  as  security  for  any  debt,  and  also  any 
agreement,  whether  intended  or  not  to  be  followed  by  the 
execution  of  any  other  instrument,  by  which  a  right  in 
equity  to  any  personal  chattels,  or  to  any  charge  or  security 
thereon,  shall  be  conferred,  but  it  does  not  include  {inter 
alia)  assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  or  marriage  settle- 
ments (a).  With  reference  to  this  it  must  be  remarked 
that  although  falling  within  the  terms  of  the  above  defini- 
tion, a  document  is  not  a  bill  of  sale  within  the  Bills  of 
Sale  Acts,  1878  and  1882  (6),  unless  it  be  a  document  on 
which  the  title  of  the  transferee  depends,  either  as  an 
actual  transfer  of  the  property,  or  an  agreement  to  transfer, 
or  as  a  mimiment  or  document  of  title  taken  at  the  time 
as  a  record  of  the  transaction.  If,  therefore,  the  transac- 
tion of  purchase  and  sale  is  completed  before  the  document 
is  given  or  asked  for,  registration  is  not  required  (c). 

■ 

Every  biU  of  sale  of  "  personal  chattels "  to  which  the 
Act  applies  {d)  is  to  be  duly  attested  and  registered  under 
the  Act  within  seven  days  after  the  making  or  giving 
thereof,  and  is  to  set  forth  the  consideration  for  which 
such  bill  of  sale  was  given  {e).     The  expression  **  personal  Personal 
chattels "  means  and   includes  for  the  purposes  of  the  mwming  of 
Acts  (/),  {inter  alia)  fixtures  and  growing  crops  {g)  when  "lAct. 
separately  assigned    or  charged,  but    does  not    include 

(a)  Sect.  4.  (/)  Meux  v.  Jacobs,  L.  E., 

(b)  See  45  &  46  Vict.  c.  43,      7  H.  L.  481. 

8.  3.  (y)  Growing  crops  did  not 

(c)  Marsden  v.  Meadoics\  7      fall  within  the   former  Act. 
Q.  B.  D.  80,  84.  Braniom  v.  Griffits,  2  0.  P.  D. 

{d)  Supra,  p.  281,  note  (v).      212  ;  Ex  parte  Payne,  11  Ch. 
(<?)  Sects.  8,  10.  D.  539. 
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by  same  in- 
stroment. 


fixtures  (except  trade  machiiiery  as  hereinafter  defined  (h) ) 
when,  assigned  together  with  a  freehold  or  leasehold  in* 
terest  (t)  in  any  land  or  building  to  whioh  they  are  affixed, 
nor  growing  orops  when  assigned  together  with  any  interest 
hx  the  land  on  which  they  grow  {j).  No  fixtures  or  grow- 
ing crops  are  to  be  deemed  to  be  separately  assigned  or 
charged  by  reason  only  that  they  are  assigned  by  separate 
Vords,  or  that  power  is  given  to  sever  them  from  the  land 
or  building  to  which  they  are  affixed,  or  from  the  land  on 
which  they  grow,  without  otherwise  taking  possession  of  or 
dealing  with  such  land  or  building,  or  land,  if  by  the  same 
instrument  any  freehold  or  leasehold  interest  in  the  land  or 
bmlding  to  which  such  fixtures  are  affixed,  or  in  the  land 
on  which  such  crops  grow,  is  also  conveyed  or  assigned  to 
the  same  persons  or  person  (A;).  And  this  rule  of  construe* 
tion  is  to  be  applied  to  all  deeds  or  instruments,  and  not 
only  to  such  as  are  executed  upon  or  after  the  1st  of 
January,  1879  (/). 


Application 
of  Act  to 
trade  ma« 
ohinerj. 


The  Act  of  1878  drew  a  distinction  for  the  first  tima 
between  fixed  trade  machinery  and. other  fixtures.    By- 


(h)  Post,  p.  285. 

(i)  Or,  semble,  copyhold  in- 
terest ;  seepost,  p.  294,  note  (r). 

{/)  Sect.  4. 

(k)  Sect.  7.  It  is  appre- 
hended that  a  conveyance  or 
^signment  to  the  same  per^ 
son  but  in  a  different  character 
(e.  ^.,  as  a  trustee)  would  not 
be  within  this  provision. 

(/)  lb.  As  to  the  effect  of 
this  section,  see  Ex  parte 
Moore  8c  Jiobtnsoh's  Banking 
Co.,  14  feh.  D.  379,  387.  The 
section  practically  overrules 
the  distinctions  established  by 
the  following  cases: — Begbie- 
V.  Fenwicky  L.  R,  8  Ch.  1075 
in   notts ;    Hawtry  v.  Butlin, 


L.  E.,  8  Q.  B.  290  ;  Ex  parte 
Daglish,  L.  E.,  8  Ch.  1072  y 
In  re  Eslick,  Ex  parte  Alex^ 
ander,  4  Ch.  D.  503  ;  Ex  parte 
Brown,  In  re  Reed,  9  Ch.  D. 
389  ;  and  also  it  would  seem, 
In  re  Trethoican,  Ex  parte 
Tweedy,  5  Ch.  D.  559.  The 
words  **  by  reason  only  '*  in 
the  above  section  are  impor- 
tant, as  she  wing  that  the  Court 
would  still  be  at  liberty  to 
determine  from  all  the  cir- 
cumstances of  the  case  that 
there  was  a  separate  transact 
tion  as  to  the  fixtures,  although 
by  the  same  instrument  some 
interest  in  the  land  passed  to 
the  purchaser. 
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petition  6  it  is  enacted  that  from  and  £tftet  the  Ist  of  Chap.*v.ii.  1. 
January,  1879,  trade  machinery  shall,  for  the  purposes 
of  the  Act,  he  deemed  to  he  personal  chattels,  and  any 
^ode  of  disposition  of  trade  machinery  hy  the  owner 
thereof,  which  would  he  a  hill  of  sale  as  to  any  other 
•personal  chattels,  shall  be  deemed  to  he  a  hill  of  sale  within 
the  meaning  of  the  Act.    For  the  purposes  of  the  Act, 
*^  trade  machinery "  means  the  machinery  used    in  or 
Att€tched  to  any  factory  or  workshop  (m) ;  exdusive  of 
(1.)  The  fixed  motive  powers,  such  as  the  waterwheels 
and  steam  engines,  and  the  steam  boilers,  donkey- 
engines,  and  other  fixed  appurtenances  of  the  said 
motive  powers. 
(2.)  The  fixed  power  machinery,  such  as  the  shafts, 
wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive  powers 
to  the  other  machinery,  fixed  and  loose. 
(3.)  The  pipes  for  steam,  gas,  and  water  in  the  factory  or 

workshop. 
The  same  section  provides  that  the  machinery  or  effects 
elcduded  thereby  from  the  definition  of  trade  machinery 
are  not  to  be  deemed  to  be  ^^  personal  chattels  "  within  the 
meaning  of  the  Act. 

As  regards  the  necessity  for  registration  of  bills  of  sale  Gases  in  whioh 
of  fixtures,  where  the  fixtures  are  intended  to  remain  in  the  '^fif^^^^^^''^ 

'  necessazy. 

possession  of  the  vendor,  the  effect  of  the  foregoing  pro- 
visions may  perhaps  be  shortly  summarized  as  follows. 
Begistration  should  be  effected  in  the  cases  of — 

(A)  A  bill  of  sale  of  any  fixtures  neither  falling  within 
nor  expressly  excluded  from  the  definition  of 

(m)  "  Factory  or  work-  viz.,  the  making  any  article 
shop  "  means  any  premises  or  part  of  an  article ;  or  the 
on  which  any  manual  labour  altering,  repairing,  ornament- 
is  exercised  by  way  of  trade,  ing,  fitajshing,  Of  any  article  ; 
or  for  purposes  of  gain,  in  or  or  the .  adapting  for  sale  any 
incidental  to  the  following  article  (sect.  5). 
purposes  or  any  of  them : — 
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y^^X'  "  trade  machinery  "  given  above,  where  no  in- 

terest in  the  land  or  building  to  which  they  are 
annexed  pafises  to  the  purchaser  by  the  same 
instrument,  or  {sembk)  where  the  interest  given 
in  the  land  is  colourable  only. 

(B)  A  bill  of  sale  of  fixed  trade  machinery  (n)  falling 

within  the  definition  of  '^  trade  machinery  "  given 
above,  whether  assigned  together  with  or  sepa- 
rately from  any  interest  in  the  factory  or  work- 
shop to  which  they  are  attached,  and  (sembk) 
though  passing  by  a  mere  conveyance  or  assign- 
ment of  the  factory  or  workshop  containing  no 
mention  of  fixtures. 

Caaes  in  which      On  the  other  hand  registration  is  not  necessary  in  the 

not  neceesary.  *^*^®^  ^^ — 

(C)  An  instrument  conveying  or  assigning  any  interest 

in  land  or  buildings  without  mention  of  fixtures, 
but  by  which  fixtures,  not  being  "trade  ma- 
chinery," pass  to  the  grantee  or  assignee. 

(D)  An  instrument  conveying  or  assigning  an  interest  in 

land  or  buildings,  and  also  expressing  to  operate 
as  an  assignment  to  the  same  person  of  the  fix- 
tures attached  thereto ;  notwithstanding  that  the 
fixtures  are  assigned  by  a  separate  tesfafum,  or 
that  power  is  given  to  the  assignee  to  sever  the 
fixtures  without  taking  possession  of,  or  otherwise 
dealing  with  the  land  or-buildings  (o). 

(E)  An  assignment,  whether  separately  or  together  with 

any  interest  in  the  factory  or  workshop  to  which 
they  are  attached,  of  fixed  motive  powers  (p),  or 
fixed  power  machinery  (g),  or  pipes  for  steam, 
gas  and  water  in  any  factory  or  workshop. 

(n)  E,ff,,    looms,    circular  (p)    E.  g.,    water-wheels, 

saws,  &C.J  in  a  factory.  steam-engines,  &c. 

(o)  But  see  ante,  p.  284,  (q)  ^.y.,  shafts,  dnmi8,&c. 
note  (/). 
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Sect.  8  in  effect  enacts  that  if  the  provisions  of  the  Act  Chap,  v.  ■.  1. 
as  to  registration,  attestation,  or  the  setting  forth  of  the  Gdnseqiieiice 
consideration  of  a  bill  of  sale  are  not  complied  with,  the  pii^^^h 
bill  of  sale  shall,  as  regards  any  property  comprised  therein  provisions  of 
which  may  be  in  the  possession  or  apparent  possession  (r)  of 
the  grantor  («),  be  void  as  against  (1)  trustees  in  bank- 
Tuptcy  (t) ;  (2)  sheriffs'  officers  and  all  persons  acting  in  the 
execution  of  the  process  of  any  Court  {u)  authorizing  the 
seizure  of  the  property;  and  (3)  all  persons  on  behalf  of  whom 
such  process  shall  have  been  issued.     This  section  is  repealed 
by  the  15th  section  of  the  Act  of  1882,  but  it  seems  that 
this  repeal  has  reference  only  to  bOls  of  sale  given  by  way 
of  security  for  the  payment  of  money,  and  that  this  section 
ia  unrepealed  and  still  operative  so  far  as  regards  absolute 
assignments  (x).    The  result  of  a  non-compliance  with  the 
above  provisions  of  the  Act  of  1878,  however,  is  only  to 
avoid  the  bill  of  sale  as  against  the  persons  specified,  but 
not  as  against  the  grantor  {y). 


(r)  Sect.  4  provides  that 
**  personal  chattels"  (which 
term,  for  the  purposes  of  the 
Act,  includes,  as  we  have  seen, 
some  fixtures,  see  supra,  p. 
283)  **  shall  be  deemed  to  be 
in  the  '  apparent  possession ' 
of  the  person  making  or  giving 
a  bOl  of  sale,  so  long  as  they 
remain  or  are  in  or  upon  any 
house,  mill,  warehouse,  build- 
ing, works,  yard,  land,  j^r 
other  premises  occupied  by 
him,  or  are  used  and  enjoyed 
by  him  in  any  place  whatso- 
ever, notwithstanding  that 
formal  possession  thereof  may 
have  been  taken  by  or  given 
to  any  other  person."  As  to 
this,  see  JEx  parte  National 
Guardian  Assurance  Co.,  10 
Ch.  D.  408 ;  Ex  parte  Safery, 
16  Oh.  D.  668. 

(s)  Where  a  biU  of  sale  of 


fixtures  was  made  by  two 
partners,  A.  and  B.,  but  was 
not  registered,  and  the  part- 
nership having  been  subse- 
quently dissolved,  B.  assigned 
his  share  to  A.;  it  was  held 
that  upon  the  bankruptcy  of 
A.  whilst  in  possession  of  the 
fixtures,  his  trustee  was  en- 
titled to  the  moiety  to  which 
A.  was  entitled  at  the  date  of 
the  bill  of  sale,  but  not  to  the 
moiety  afterwards  assigned 
by  B.  Ex  parte  Brown,  In  re 
Reed,  9  Ch.  D.  389. 

(t)  8ee  post,  p.  308  et  seq. 

(u)  See  post,  p.  393  et  seq. 

(x)  See  45  &  46  Vict.  c.  43, 
s.  3 ;  Swi/t  V.  Pannell,  48  L. 
T.  351  ;  Ex  parte  Izard,  23 
Ch.  D.  409,  413. 

(y)  Davis  v.  Goodman,  5 
0.  P.  D.  1 28.  For  the  reasons 
given  above,  this  case  is  pre- 
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PArtl. 

posaeflsion  of 
gnutoT  upon 
his  bank- 
ruptcy. 


'Section  20  (2)  excludes  chattels  comprised  in  a  duly  regis* 
tered  bill  of  sale  from  the  operation  of  the  reputed  owner- 
ship clause  of  the  Bankruptcy  Act,  but  this  section  does 
not  enl&rge  the  right  of  a  grantee  of  fixtures  under  such  a 
bill  of  sale,  for  he  is  entitled  to  them  although  the  grantor 
becomes  bankrupt  and  they  remain  in  his  possession  at  the 
commencement  of  the  bankruptcy,  because,  as  will  be  seen 
hereafter  (a),  the  provisions  of  the  Bankruptcy  Act  on  this 
subject  are  not  applicable  to  fixtures. 


StipulationB 

respecting 

fixtures. 


From  the  general  principle  that  fixtures  pass  by  a 
sale  of  the  land  to  which  they  are  annexed,  some  prac- 
tical inferences  may  be  deduced,  to  which  it  will  be  useful 
to  draw  the  reader's  attention,  with  reference  to  the  pre- 
cautions to  be  used  in  purchasing  houses,  &c.,  and  taking 
leases  or  assignments  of  premises  with  the  fixtures  and 
other  appendages  belonging  to  them.  Thus,  upon  an 
agreement  for  the  sale  of  a  house,  if  it  is  intended  that 
things  of  a  personal  nature  which  are  attached  to  the  house 
should  not  be  included  in  the  purchase,  it  is,  in  general, 
jiecessary  to  make  an  express  reservation  of  them :  and  it 
will  be  a  very  convenient  practice  to  provide  in  the  agree- 
ment or  instrument  of  conveyance,  that  the  excepted 
articles  should  be  taken  at  an  appraisement,  or  at  a  valuation 
to  be  made  in  some  appointed  mode  {b). 


simiablj  still  applicable  to 
bills  of  sale  which  are  abso- 
lute assignments  ;  but  as  to 
bills  of  sale  given  as  security 
for  payment  of  money,  see 
now  45  &  46  Vict.  c.  43,  ss.  8, 
lb,  post,  p.  307. 

(2)  That  the  repeal  of  this 
section  by  45  &  46  Vict.  c.  43, 
fi.  15,  is  partial  only,  see  Swift 
V.  Pannelly  48  L.  T.  351,  aniey 
p.  281,  note  (v),  and  post,  p. 
-507. 
.     (a)  Post,  pp.309,  317. 


{h)  It  will  be  found  very 
useful  in  practice,  whenever 
premises  containing  fixtures 
are  sold,  demised  or  assigned, 
that  the  conveyance  should  be 
accompanied  by  a  schedule, 
epecifyiug  the  particidar  arti- 
cles which  are  intended  to 
be  valued.  See  Bac.  Ab.  tit. 
Leases  (A.);  Bull.  N.  P.  156  6 
(7th  ed.) ;  and  post.  Appen- 
dices (C),  (D).  And  see  Sharp 
V.  Milligan,  23  Beav.  419.  For 
precedents  of  conditions  of  dale 
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it  frequently  happens  that  in  agreements  of  sale,  and  <^Ap-  ▼•  >•  1* 
in  a  demise  of  premises,  there  is  an  express  stipulation  Fixtures  to  be 
that  "  the  fixtures  are  to  be  taken  at  a  valuation : "  and  *«^^  **  * 

,  ,  ;  '  valuation* 

difficulties  repeatedly  arise  as  to  what  particular  articles 
are  to  be  included  in  this  provision,  and  for  which  the  pur- 
chaser or  tenant  may  be  called  upon  to  pay  (c).     With 
respect  to  the  precise  import  of  these  terms  in  different 
Cases,  there  is  very  little  assistance  to  be  derived  from  the 
authorities ;   and  the  practice  of  the  individuals  who  are 
tLsually  referred  to  on  these  occasions,  seems  to  be  governed 
by  no  uniform  or  very  definite  rule.     It  would  seem,  how-  Effect  of  this 
ever,  that  when  a  stipulation  of  this  kind  occurs  on  the  U^  ^f  J^^  ^^ 
sale  of  a  house,  those  things  only  are,  in  strictness,  to  be  ^^'^^^  J 
comprehended  in  the  valuation,  which  would  be  deemed 
personal  asse^  as  between  heir  and  executort_and  which 
Lot  pass  with  the  inheritance  as  part  of  the  freehold 
of  the  fious&. 


When  the  like  stipulation  occurs  upon  a  demise  of  pre-  On  a  denuse ; 
mises,  it  must,  it  is  conceived,  be  interpreted  to  mean,  that 
all  those  articles  are  to  be  valued  to  the  incoming  tenant, 
which  would  be  fixtures  as  between  a  landlord  and  tenant, 
and  which  the  tenant  would  be  at  liberty  to  remove,  if  he 
had  himself  put  them  up  during  the  term.     It  is  appre- 
hended, therefore,  that  the  tenant  will  not  be  boimd  to  pay 
for  any  thing  but  what  properly  falls  within  the  rule  here 
suggested.     So,  where  a  tenant  by  assignment  of  his  lease  On  asalgn- 
pending  the  term,  or  at  his  out-going,  disposes  of  his  fix-  "^^  * 
tures  under  a  similar  agreement,  he  may  be  considered  as 


providing  for  valuation  of 
fixtures,  see  1  Prid.  Prec.  p. 
42  (12th  ed.);  Wolst.  &  Turn. 
Conv.  Acts,  p.  189  (3rd  ed.). 

(c)  Where  the  agreement 
which  contains  the  stipulation 
provides  for  valuation  by  a 
particular  person,  the  Court 
will  make  a  mandatory  order 

F. 


upon  the  vendor  to  compel 
him  to  allow  such  person  to 
enter  upon  the  premises  and 
make  the  valuation.  Smith 
V.  Peters,  L.  E.,  20  Eq.  511. 
As  to  the  circumstances  in 
which  a  valuer's  award  be- 
comes final,  see  Freeman  v. 
Jeffries f  L.  E.,  4  Ex.  189. 

u 
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Parti. 


Intention  of 
parties  tme 
criterion. 


transferring  to  the  purchaser  all  those  articles  which  he 
would  have  been  entitled  to  remove  from  the  premises^ 
either  by  reason  of  having  taken  them  as  fixtures,  or  as 
having  himself  erected  them  during  the  term  {d). 

But  in  all  these  cases  the  intention  of  the  parties  is  the 
true  criterion  to  be  consulted ;  and  this  intention  is  to  be 
collected  from  the  general  nature  of  the  contract,  and  from 
the  description  of  the  premises  and  the  purposes  for  which 
they  are  usually  occupied.  It  may  also  be  inferred  from 
a  custom  prevailing  in  the  particular  district,  and  with 
reference  to  which  the  parties  may  be  supposed  to  have 
contracted  {e). 


Purohaae  of  When  a  tenant  at  the  commencement  of  his  term  pup- 
inooming  chases  of  the  landlord  articles  belonging  and  affixed  to  the 
tenant.  demised  premises,  his  right  to  sever  them  and  convert  them 

into  personal  chattels,  is  very  different  in  its  nature  from 
that  by  which  he  severs  and  takes  away  fixtures  put  up 
by  himself.  For  here  the  right  of  removal  arises  wholly 
out  of  the  contract,  and  not  out  of  the  law  of  fixtures. 
And  perhaps,  in  such  a  case,  the  tenant  would  not  abso- 
lutely lose  his  right  of  property  in  the  articles  by  omitting 
to  sever  them  before  the  expiration  of  his  term ;  unless, 
indeed,  it  is  implied  in  the  purchase,  that  he  should  hold 
them  upon  the  same  conditions  as  his  own  fixtures.  The 
precise  nature,  however,  of  the  interest  which  accrues  under 
agreements  of  this  kind,  does  not  appear  to  have  been 
hitherto  discussed  (/). 


(e/)  Under  a  sale  of  a  lease 
and  allJlxtureSf  the  purchaser 
is  entitled  to  gaseliers  screwed 
to  gas-pipes,  although  not 
specifically  mentioned  in  the 
lease,  and  no  special  payment 
is  made  for  them.  Sewell  v. 
Angerstein,  18  L.  T.  300.  That 
an  action  lies  by  an  incoming 
tenant  against  the  outgoing 


tenant  to  recover  money  paid 
for  fixtures  which  were  in 
fact  the  property  of  the  land- 
lord, see  Robinson  v.  Ander- 
ton,  Peake,  94.  Compare 
Freeman  v.  Jeffries,  L.  E.,  4 
Ex.  189. 

(e)  As  to  custom  generally, 
see  ante,  p.  66. 

(/)  See   the    remarks   of 
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Again,  a  tenant's  lease  sometimes  contains  an  express  Chap.  V.  ■.  1. 
demise  of  fixtures ;  as  in  leases  of  oollieries,  breweries,  Demise  of 
mills,  &o.,  which  are  let  together  with  the  machinery,  ^^J3bx^ 
plant,  and  fixed  utensils  {g).    In  these  cases  the  tenant  is 
not  at  liberty  to  sever  the  articles,  and  use  them  as  personal 
chattels  during  the  term ;  for  immediately  upon  the  seve- 
rance, the  property  vests  in  the  landlord,  and  the  tenant 
by  his  wrongful  act  forfeits  all  future  interest  in  it.     The 
tenant,  it  is  to  be  observed,  has  not  the  dominion  of  the 
property  demised,  but  only  a  qualified  right  to  use  it 
during  the  term  in  a  particular  way,  viz.,  as  annexed  to 
the  freehold  (A).     Although,  if  it  is  tortiously  severed,  he 
may  indeed  maintain  an  action  against  the  wong-doer ; 
as  will  be  seen  hereafter  in  the  second  part  of  the  work  (t). 


Parker,  C.  B.,  in  JRyall  v. 
Holle,  1  Atk.  at  p.  175.  If, 
after  a  grant  of  fixtures,  the 
grantee  should  take  a  lease  of 
file  land  itself,  it  might  per- 
haps be  contended  that  the 
fixtures  become  re-annexed 
to  the  land  by  the  second 
grant,  and  that  the  only  in- 
terest which  the  grantee  takes 
is  that  which  is  derived  under 
the  lease.  See  2  And.  51 ; 
Owen,  49. 

(y)  The  value  and  import- 
ance of  the  fixtures  in  col- 
lieries and  other  like  works, 
has  given  rise  to  very  special 
terms  in  the  leases  of  property 
of  that  description.  Of  these, 
see  several  instances  in  Storer 
V.  Hunter^  3  B.  &  C.  368; 
Horn  ^.  Baker,  9  East,  215; 
Duck  V.  Braddyll,  1  M*Clel. 
217.  For  precedents  in  leases 
of  this  description,  see  2  Pri- 
deaux's  Prec.  pp.  93,  96, 104, 
117  (12th  ed.). 


{h)  Farrant  v.  Thompson,  5 
B.  &  Aid.  826;  Coombs  v. 
Beaumont^  5  B.  &  Ad.  72 ; 
Ryall  V.  Bolle,  uhi  sup.  The 
tenant's  interest  in  the  fix- 
tures is  similar  to  that  he  en- 
joys in  respect  of  trees  grow- 
ing on  the  demised  premises ; 
per  Bay  ley,  J.,  in  Farrant  v. 
I'hompson,  supra.  As  to  the 
nature  of  a  tenant's  interest 
in  moveable  utensils  and  ma- 
chinery wiiich  are  demised 
together  with  the  premises, 
see  Spencer^s  case,  5  Co.  at 
p.  16  b ;  Gordon  v.  Harper, 
7  T.  E.  9;  Dyer,  212  b;  Ryall 
V.  Bolle,  1  Atk.  at  p.  171 ; 
Newman  v.  Anderton,  2  Bos. 
&  Pul.  N.  E.  224 ;  Lingham 
V.  Biggs,  1  Bos.  &  Pul.  82 ; 
Bryson  v.  Wylie,  id,  p.  83  in 
notis.  And  see  the  cases  re- 
ferred to  in  the  preceding 
note. 

(«)  Post,  pp.  367,  380, 
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•    Part  I.  Lastly,  if,  at  the  time  of  making  a  demise,  nothing  is 

Demise  where  said  respecting  the  fixed  articles  belonging  to  the  premises, 
fixt^!'^^  ^®  tenant  will  be  entitled  to  the  use  of  them  during  the 
term  as  part  of  the  demise ;  and  the  landlord  cannot  after-* 
wards  remove  them,  neither  can  he  insist  upon  their  being 
valued,  or  that  any  additional  consideration  shall  be  paid 
for  them.  Thus,  where  a  party  accepted  a  demise  of  a 
house  containing  fixtures  and  took  possession,  and  there 
was  no  proof  of  any  agreement  that  he  should  pay  for  the 
fixtures,  it  was  held  that  the  acceptance  of  the  demise  and 
taking  to  the  fixtures  did  not  raise  an  implied  contract  to 
pay  for  them  (A). 

(k)  Goffy.  Harris,  5  M.  &  admission  of  a  liability  in  re- 
G.  573.  And  see  the  same  spectof  the  fixtures;  see,  how- 
case,  as  to  the  effect  of  pay-  ever,  on  this  point,  E.  S.  C, 
ing  money  into  Court  as  an  1883,  Ord.  XXII.,  rr.  1,  6. 
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Section  II. 
Of  the  Transfer  of  Fixtures  by  Mortgage. 

With  respect  to  the  transfer  of  fixtures  by  way  of  mort-  chap.  v.  s.  2. 
gage,  it  is  to  be  observed,  in  the  first  place,  that  this  species  TUnMOfixed 
of  property  may  be  mortgaged,  as  it  may  be  sold,  either  in  paas  by  a 
connection  with  or  in  separation  from  the  realty.     It  was  ^e  iSST  ^ 
long  since  established  that  in  the  case  of  a  conveyance  of  ^ 

land  by  way  of  mortgage,  as  well  as  in  that  of  a  convey- 
ance of  any  other  description,  all  things  annexed  so  as  to 
become  fixtures  pass  with  the  mortgaged  premises  and 
constitute  a  part  of  the  mortgagee's  security,  and  that  this 
is  so  although  the  deed  contains  no  mention  of  fixtures. 
The  result  of  the  authorities  is  that  the  maxim  quicquid plari' 
tatur  solo  solo  cedit  applies  in  all  its  integrity  to  the  relation 
pf  mortgagor  and  mortgagee  (/).  The  case  of  Longstaffx,  LmgstaffY, 
Meagoe  {m)  may  be  cited  as  an  express  authority  in  favour  ^^' 
of  this  rule.  The  action  was  in  trover  for  certain  counters, 
presses,  grates,  coppers,  workboards,  cupboards,  glazed 
doors,  moveable  partitions,  &c.    The  lessee  of  a  house 


(l)  Ex  parte  Cotcell,  12  Jur. 
411;  aS.  C.  17L.  J.,Bkcy.  16; 
£x parte  Barclay  y  In  re  Gawajiy 
5  D.,  M.  &  G.  403 ;  Mathers. 
Eraser,  2  K.  &  J.  636 ;  Boyd 
V.  Shorrocky  L.  E.,  5  Eq.  72 ; 
Climie  v.  Woody  L.  H.,  3  Ex. 
257,  262,  S,  a  in  Ex.  Ch., 
L.  E.,  4  Ex.  328 ;  Lonyhottom 
v.  Berry y  L.  E.,  5  Q.  B.  123; 
Holland  v.  Hodgsony  L.  E.,  7 
C.  P.  328,  333  ;  Meux  v. 
Jacohsy  L.  E.,  7  H.  L.  481  ; 
Cross  V.  BarneSy  46  L.  J.,  Q. 
B.  D.  479  ;  Ex  parte  Punnetty 
16  Ch.  D.  226.     An  opinion 


to  the  contrary,  expressed  by 
Lord  Hardwicke,  in  Ex  parte 
Quincy  (4  Atk.  177),  is  at 
variance  with  the  modern 
authorities,  and  also  with  his 
lordship's  decision  in  a  prior 
case  of  Ryall  v.  Rolhy  1  Atk. 
165.  And  see  Powell  on 
Mortgages,  p.  39  a ;  Sugden's 
Vendors  &  Purchasers,  p.  33 
(14th  ed.);  Coote  on  Mort- 
gages, p.  440  et  seq.  (4th  ed.); 
Fidier  on  Mortgages,  p.  28 
et  seq,  (3rd  ed.). 
(m)  2  A.  &  E.  167. 
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oontainiog  these  fixtures  executed  an  assignment  of  the 
premises  by  way  of  mortgage,  not  mentioning  the  fixtures; 
and  afterwards  he  assigned  the  premises  and  all  his  estate 
and  effects  to  trustees.  The  trustees  being  in  treaty  for  a 
sale  of  the  fixtures  to  a  third  party,  the  mortgagee,  whose 
principal  and  interest  were  due,  took  forcible  possession  of 
the  house,  and  refused  on  demand  to  deliver  up  the  fix- 
tures ;  whereupon  the  trustees  brought  an  action  of  trover. 
It  was  held  that  they  were  not  entitled  to  recover  the 
fixtures,  as  against  the  claim  of  the  mortgagee.  So  in  the 
case  of  Climis  v.  Wood  (n)  it  was  held  that  a  mortgage  of  a 
piece  of  land  included  a  steam  engine  and  boiler  standing 
upon  and  annexed  to  it. 


So  things  And  the  same  rule  holds  in  respect  of  chattels  which  are 

annexed.  ^  ^  constructively  annexed.  Thus  by  a  mortgage  of  a  mill, 
the  stones,  tackling  and  implements  necessary  for  the 
working  of  the  mill  pass  to  the  mortgagee  (o).  And  so 
by  a  mortgage  of  land  and  machines,  articles  which  are 
essential  parts  of  the  machines  will  pass  though  unat- 
tached ;  and  even  duplicates  of  such  articles  may  be  in- 
cluded in  the  mortgagee's  security  {p).  On  the  other 
hand,  machines  will  not  pass  by  a  mortgage  of  the  soil  or 
a  building,  where,  although  they  are  placed  in  prepared 
receptacles,  there  is  no  annexation  {q). 


^^*  >f^  P^fis?      The  above  rule  clearly  applies  whether  the  mortgagor 
peity  freehold  be  a  freeholder  (r)  or  a  leaseholder,  and  a  mortgage  of  a 

or  leaaehold. 


(w)  L.  E.,  4  Ex.  328. 

(o)  Place  V.  Faggy  4  M.  & 
R.  277  ;  Walmsley  v.  Milne ^ 
7  C.  B.,  N.  S.  115,  135. 

( p)  Ex  parte  Asibury^  L.  R., 
4  Ch.  630  ;  Mather  v.  Fraser, 
2  K.  &  J.  536,  559 ;  Metrop. 
Counties,  Sfc.  Society  v.  Brown, 
26  Beav.  454,  459 ;  and  see 
ante,  pp.  20,  277. 


( q)  Hutchinson  v.  Kay,  23 
Beav.  413  ;  Ex  parte  Astbury, 
L.  E.,  4  Ch.  630,  638 ;  and 
see  antCy  p.  5. 

(r)  That  a  mortgage  of 
copyholds  carries  fixture8,'8ee 
Ex  parte  Reynalt  2  M.,  D.  & 
D.  443.  In  that  case  the 
mortgage  was  by  a'^covenant 
to  surrender,  and  the  surrexx- 
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lease  oanies  with  it  the  fixtures  on  the  demised  premises  («) ;  Chap,  v.  ■.  2. 

for  so  long  as  the  term  subsists  thej  have,  as  we  have  seen, 

no  existence  apart  from  the  soil  or  building  to  which  they 

are  annexed  {t).    But  as  regards  the  extent  of  the  interest  Bifitinction 

which  the  mortgagee  takes  in  the  fixtures,  a  distinction  mOTtga^  by 

exists  between  a  mort^aire  by  way  of  assignment  of  a  lease,  asmgnment 

1  .  1  I.         -I     1  X     .1  i.  and  by  nnder- 

and  a  mortgage  by  way  of  underlease.  In  the  case  of  an  lease, 
assignment,  the  whole  of  the  mortgagor's  interest  in  the 
premises  passes  to  the  mortgagee,  and,  therefore,  he  is 
entitled  to  all  the  mortgagor's  rights  in  respect  of  the  fix- 
tures, including,  of  course,  the  right  of  severance  of  tenant's 
fixtures  (u).  But  in  the  case  of  a  mortgage  by  underlease, 
the  mortgagee  is  entitled  only  to  the  use  of  the  fixtures 
for  the  term,  and  the  right  to  sever  them  still  remains  in  the 
mortgagor  unless  there  is  a  clear  intention,  to  be  gathered 
from  the  terms  of  the  mortgage  deed,  to  convey  the  abso- 
lute interest  in  the  fixtures,  as  well  as  the  limited  interest  in 
the  land  {x). 

Moreover,  as  regards  the  general  rule,  there  is  no  dis-  Things  pass, 
tinction  in  respect  of  fixtures  which  are  annexed  by  the  ^x^a^ 
mortgagor  subsequent  to  the  mortgage.     For  the  security  the  mortgage; 
extends  alike  to  all,  and  the  mortgagee  is  entitled  to  every 
thing  he  finds  affixed  to  the  mortgaged  premises  (y). 


der  having  been  made,  but 
there  having  been  no  admit- 
tance of  the  mortgagee,  Mr. 
Commissioner  Holroyd  held 
that  this  amounted  to  an 
equitable  mortgage. 

(«)  Ex  parte  Barclay,  In  re 
Gawan,  5  D.,  M.  &  &.  403 ; 
Longstaff  v.  Meagoe,  2  A.  & 
E.  167 ;  Boyd  v.  Shorrocky 
L.  E.,  5  Eq.  72 ;  Ex  parte 
Asthury,  L.  R,  4  Cb.  630, 
637 ;  Meux  v.  Jacobs^  L.  R., 
7  H.  L.  481  ;  Irish  Civil  Ser- 
vice, Sfc,  Society  v.   Mahony, 


It.  R,  10  C.  L.  363. 
t)  Ante,  p.  27. 

[u)  See  Meux  v.  Jacobs, 
L.  E.,  7  H.  L.  at  p.  491,  per 
Lord  Hatherley. 

{x)  HawtryY.  Butlin,  L.  E., 
8  Q.  B.  at  pp.  293,  295  ;  Ex 
parte  Daglishj  L.  E.,  8  Ch. 
1072 ;  Ex  parte  Barclay,  In 
re  Joyce,  L.  E.,  9  Ch.  576  ; 
In  re  Eslick,  Ex  parte  Alex- 
ander,  4  Ch.  D.  503. 

(y)  Walmsley  v.  Milne,  7 
C.  B.,  N.  S.  115,  138  ;  Acroyd 
V.  Mitchell,  3  L.  T.  236  ;  Cull- 
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And  though 
annexed  out 
of  a  partner- 
ship fund. 


So,  whether  the  fixtures  have  been  added  by  the  mort- 
gagor himself,  or  in  partnership  with  others  and  at  their 
joint  expense.  As  where  a  trader  mortgages  his  premises, 
and  then  enters  into  a  partnership,  and  the  firm  continue 
to  carry  on  the  business  on  the  same  premises,  and  erect 
additional  fixtures  thereon  ;  the  mortgagee  is  not  affected 
by,  and  has  no  concern  with  the  question  of,  the  partner- 
ship claims,  but  he  is  entitled  to  everything  belonging  to 
the  estate,  as  against  the  mortgagor  (2). 


Fixtures  do 
not  pass  if 
contrary 
intention. 


But  although  fixtures  in  general  pass  by  a  mortgage  of 
the  land  to  which  they  are  attached,  yet,  as  in  the  case  of 
an  ordinary  conveyance  on  sale  (a),  if  a  contrary  intention 
can  be  collected  from  the  mortgage  deed  itself,  they  will 
not  so  pass.  Thus,  in  the  case  of  Hare  v.  Horton  (6), 
noticed  at  length  in  a  preceding  page,  the  Court  distinctly 
recognize  the  principle  that  under  a  conveyance  of  land 
by  way  of  mortgage,  property  a£Sxed  thereto  would  in 
general  pass,  and  that  there  was  no  distinction  between 
such  a  conveyance,  and  a  general  conveyance  by  sale,  &c. : 
but  they  thought  that  in  this  case  it  was  to  be  collected 
from  the  terms  of  the  deed  itself,  that  the  trade  fixtures 
in  dispute  were  never  intended  by  the  parties  to  be  in- 
cluded in  the  mortgage.  So  likewise  in  the  case  of 
Trappes  v.  Harter{c)^  it  was  held  that  certain  fixed 
machinery  did  not  psiss  to  the  mortgagee  ;   and  this. 


wick  V.  Swindell,  L.  R.,  3  Eq. 
249;  Cross  Y.Barnes,  46  L.  J., 
Q.  B.  D.  479,  481  ;  Irish  Civil 
Service,  Sfc.  Society  v.  Mahony, 
It.  R.,  10  C.  L.  363.  And  see 
Climie  v.  Wood  {in  Ex.),  L.  B., 
3  Ex.  257,  260;  Meux  v. 
Jacobs,  L.  B.,  7  H.  L.  at  pp. 
491,  493;  Ex  parte  Punnett, 
16  Ch.  D.  at  p.  236,  per  Lush, 
L.  J.  See  also  Ex  parte 
Belcher,  2  Mont.  &  Ayr.  160  ; 
£x  parte  Price,  2  M.,  D.  &  D. 


518 ;  Ex  parte  Reynal,  id.  443. 

(s)  Ex  parte  Cotton,  2  M., 
D.  &  D.  725;  Cullwick  v. 
Swindell,  L.  B.,  3  Eq.  249. 
And  see  Climie  v.  Wood,  L.  B., 
3  Ex.  257 ;  affirmed  in  Ex. 
Ch.,  L.  B.,  4  Ex.  328. 

(a)  As  to  which,  see  ante, 
p.  279. 

{h)  5  B.  &  Ad.  715. 

(c)  2  Cr.  &  M.  153  ;  and  see 
Waterfall  v.  Penistone,  6  E. 
&  B.  876,  890. 


MORTGAGE.  297 

although  the  mortgage  deed  contamed  an  express  mention  Chap,  v.  ■.  2. 

of  fixed  property  in  very  general  terms.    But  the  Court 

oame  to  that  conclusion  from  the  very  special  circumstances 

of  the  case,  for  they  considered  that  it  appeared  from  the 

facts  of  the  case  that  the  fixtures  in  question  were  not  meant 

hy  the  parties  to  be  included  in  the  mortgage  deed ;  and 

that  the  words  in  the  deed  which  would  seemingly  have 

embraced  them,  were  satisfied  by  other  fixed  property 

about  which  no  question  was  made  {d). 

But  the  primd  facie  inference  that  all  things  annexed  to  PrimdfaeU 
the  freehold  pass  by  the  mortgage  deed,  is  not  necessarily  necessarily*^ 
rebutted  by  the  fact  that  the  deed  contains  an  enumeration  abutted  by 

^     ,  ,  enumeration 

of  specific  articles.  Thus,  in  Mather  v.  Fraser  (e)  the  mort-  of  specific 
gage  deed  in  question  recited  that  the  mortgagors  had,  as  *^^  ®** 
copper  roUer  manufacturers,  a£Sxed  to  the  freehold  certain 
articles,  including  an  engine  and  boUer  together  with  a 
large  quantity  of  mill  gear  and  millwright  work,  and  then 
conveyed  to  the  mortgagees  the  lands,  mill,  &c.,  and  all 
and  singular  the  steam  engine,  steam  boilevs,  mill  gear, 
millwright  work  and  machinery  upon  the  premises,  toge- 
ther with  {inter  alia)  all  fixtures.  Page-Wood,  V.-C,  held 
that  the  inference,  that  everything  connected  with  the 
working  of  the  mills  and  attached  to  the  freehold  passed 
by  the  mere  conveyance  of  the  pieces  of  land  and  mills, 
was  not  rebutted,  and  that  the  recital  relative  to  the 
machinery  was  evidently  inserted  not  for  that  purpose,  but 
to  show  that  the  mortgagors  had  brought  the  factory  into 
complete  and  active  operation.  So,  in  Haley  v.  Ham^ 
mersley  (/),  there  was  a  mortgage  of  a  silk  mill,  and  also 
of  the  steam  engines  and  steam  engine  boilers,  steam  pipes, 
main  shafting,  mill  gearing,  millwright's  work,  and  other 
machinery  and  fixtures  whatsoever  in  or  upon  the  mort- 
gaged premises.    Lord  Campbell,  C,  held  that  even  if 

{d)  See    the    remarks    in      dellj  L.  B.,  3  Eq.  249. 
Walmsley  v.  Milne,  6  C.  B.,  (<?)  2  K.  &  J.  536. 

N.  S.  115  ;  Cullwick  v.  Swin^         (/)  3  D.,  F.  &  J.  587. 
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^>rtt  the  enumerated  articles  were  confined  to  power  machinery 
(as  to  which  he  expressed  doubt) ,  the  subsequent  words 
were  comprehensive  enough  to  include  all  fixed  machinery 
in  the  mill  {g). 


Intention  to        Where  somc  of  the  clauses  in  an  instrument  are  con- 

ftrom  T^cOe  of  sistent  with  an  intention  that  the  fixtures  shall  pass,  and 

deecL  there  are  others  which  are  at  first  sight  inconsistent  with 

such  an  intention,  the  Court  will,  of  course,  look  at  the 

whole  instrument  to  see  what  was  the  intention  of  the 

parties  (A). 

Although,  then,  it  clearly  appears  from  all  these  autho- 
rities that  a  mortgage  of  lands  cannot  be  construed  to  pass 
any  different  rights,  with  respect  to  things  attached  thereto, 
than  other  conveyances,  yet  the  decisions  referred  to  may 
be  useful  to  show  the  utility  of  expressing  in  clear  terms 
in  mortgages  (as  well  as  in  other  instruments  of  convey- 
ance), the  intention  of  the  parties  with  regard  to  the 
Provisions  of  transfer  of  property  annexed  to  the  freehold  (i).  It  is 
Stt^issi!^^  now,  however,  expressly  provided  by  the  Conveyancing 

and  Law  of  Property  Act,  18S1  {k)^  that  a  mortgage  unless 
a  contrary  intention  is  expressed,  shall  operate  to  convey 
with  the  land,  all  buildings,  erections,  and  fixtures,  apper- 
taining thereto. 

Fixtures  pass,  Fixtures  pass  to  a  mortgagee  whether  the  mortgage  be 
gagefonly  ^  "  legal  Or  merely  equitable,  as  by  a  deposit  of  title  deeds  ac- 
equitable.        oompauied  by  a  memorandum.     Thus,  in  Ex  parte  Cowell  (/) 


{g)  And  see  the  remarks 
ante,  pp.  152,  280. 

(A)  Thompson  v.  Pettitt,  10 
Q.  B.  101. 

(»)  See  Sugden's  Vendors  & 
Purchasers,  p.  33  (14th  ed.); 
and  see  also  Wheeler  v.  Mon- 
tefiore,  2  Q.  B.  133. 

(A;)44&45Vict.  C.41,  SB.  1, 


6 ;  ante^  p.  278. 

(Z)  17L.J.,Bkcy.  16.  And 
see  Ex  parte  Tagart^  De  G. 
531  ;  Ex  parte  Barclay^  In  re 
Gawan,  5  D.,  M.  &  G.  403 ; 
Ex  parte  Astburg,  L.  R.,  4 
Ch.  630 ;  Longhottom  v.  Berrg, 
L.  R.,  5  Q.  B.  123,  136 ;  Meux 
V.  Jacobs,  L.  B.,  7  H.  L.  48 U 
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it  was  held  that  by  an  equitable  mortgage  by  deposit  of  Chap,  v.  ■.  2. 

leases,  together  with  a  memorandum  oontaining  no  mention 

of  fixtures,  the  fixtures  passed  to  the  mortgagees.    And 

where  there  was  an  agreement  that  the  plaintiff  should 

grant  B.  a  lease  of  certain  premises  when  fitted  up  by  the 

latter,  who  was  to  pay  1,000/.  as  premium,  and  the  plaintiff 

agreed  to  lend  B.  the  sum  of  1,000/.  upon  the  security  of 

the  premises  '^  as  fitted,"  the  Court  of  Exchequer  Chamber 

held  that  the  result  of  the  transaction  was  that  the  plaintiff 

became  an  equitable  mortgagee  of  the  premises  with  the 

fittings  and  fixtures  which  B.  had  put  up  (m). 

It  would  seem  that  on  principle  an  equitable  mortgage  And,  tembie, 
of  premises  by  a  simple  deposit  of  the  title  deeds,  unac-  j^^^a^ 
companied  by  any  memorandum,  will,  in  like  manner,  carry  without  me- 
the  fixtures.  The  decision  of  Sir  John  Eomilly,  M.  B.,  in 
Williams  v.  Evans  {n)^  is  expressly  to  that  effect;  but  it 
is  right  to  add,  that  a  contrary  opinion  has  been  enter- 
tained. Thus,  in  Begbie  v.  Fenwick  (o),  Malins,  V.-C,  said, 
"  With  regard  to  the  case  of  Ex  parte  Barclay  (6  D.  M.  & 
"  G.  403),  where  there  was  a  written  memorandum  exe- 
"  cuted  by  a  publican  of  the  lease  of  his  public  house  with 
''  all  fixtures,  I  think  there  is  considerable  doubt  whether, 
"  if  it  had  been  a  mere  deposit  of  the  lease,  without 
'^  any  memorandum,  the  fixtures  would  have  passed." 
Still  more  recently  in  the  case  of  Ex  parte  Tweedy  {p)j 
Bacon,  C.  J.,  said,  '^  It  is  quite  certain  that  there  could 
"  be  no  transfer  by  deposit  of  title  deeds  only  of  the 


See  also  Ex  parte  Price,  2  M., 
D.  &  D.  518  ;  Ex  parte  Bent- 
ley,  id.  591  ;  Ex  parte  Heath- 
coate,  id.  711  ;  Ex  parte  Ed- 
wards, Fonb.  208. 

(m)  Tebb  v.  Hodge,  L.  E., 
5  C.  P.  73. 

(n)  23  Beav.  239.  And  see 
Russell  V.  Russell,  1  Br.  Ch. 
Gas.  269. 


(o)  L.  E.,  8  Ch.  1075  in 
nods.  The  decision  in  this 
case  turned  on  the  question 
of  registration  under  the  Bills 
of  Sale  Act,  1854,  and  it  was 
on  this  point  that  it  was  ap- 

? roved  in  Ex  parte  Daglish, 
i.  R,  8  Ch.  1072. 
(p)  5  Ch.  D.  559. 
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^*rtl.  ««  fixtures."  As  regards  the  former  of  these  cases,  how* 
ever,  it  is  to  be  observed  that  the  learned  Vioe-Ohaiicellor 
went  BO  far  as  to  doubt  whether  a  conveyance  of  land 
without  mention  of  fixtures  would  be  sufficient  to  pass 
them,  whereas,  as  we  have  seen,  the  authorities  are  unani* 
mous  in  holding  that  in  such  circumstances  the  fixtures  do 
pass.  And  in  the  latter  case  it  is  difficult  to  see  how  far  the 
Chief  Judge  intended  actually  to  decide  the  point ;  as  it  is 
evident  that  there,  as  in  Begbie  v.  Fenwicky  the  decision 
really  proceeded  upon  the  necessity  of  registration  under 
the  Bills  of  Sale  Act.  It  is  submitted,  therefore,  that, 
notwithstanding  the  opinions  expressed  in  the  two  last- 
mentioned  cases,  the  decision  in  Williams  v.  Evans  is  cor- 
rect ;  and  that,  unless  there  be  something  to  show  a  contrary 
intention,  an  equitable  mortgagee  by  a  mere  deposit  of  title 
deeds  is  entitled  to  fixtures,  as  being  a  part  of  the  land 
which  constitutes  his  security. 

Fact  of  Several  questions  have  arisen  respecting  the  effect  of  the 

continumg  in  mortgagor  retaining  possession  of  the  fixtures  after  grant- 
S^TOB^^  °*  ing  a  mortgage  of  the  land  to  which  they  are  attached. 
The  ground  of  objection  in  these  cases  has  been,  that  as 
fixtures  may  be  regarded  in  the  nature  of  personal  chattels, 
the  possession  of  them  after  a  conveyance  would,  in  general, 
be  deemed  inconsistent  with  the  deed,  and  strong  proof  of 
fraud  {q).  Agreeably  to  this  view  of  the  subject,  Lord 
Hardwioke,  in  Ex  parte  Quincy  (r),  thought  that  there 
would  have  been  a  difficulty  on  account  of  the  mortgagor's 
possession,  if  it  had  not  appeared  that  there  was  an  express 
agreement  between  the  parties  that  he  should  have  a  right 

{q)  See  the  statute  1 3  Eliz.  1  ^y,  &  M.  312.     The  fact 

c.  5  ;   Twyne^s  case  (3  Co.  80),  that  there  is  no   change   of 

\  Sm,  L.  C.  1,  and  notes  there-  possession  of  chattels  is  only 

to;    Edwards    v.   Harben,    2  evidence  that  the  transfer  is 

T.   R.  587 ;    Eeed  v.  Blades,  colourable.       Martindale     v. 

5    Taunt.     212  ;     Bryson    v.  Boothy  3  B.  &  Ad.  498. 
Wylie,  1  Bos.  &  Piil.  83,  in  (r)  1  Atk.  177. 

notis ;    Eastwood    v.    Brawny 
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of  entering  upon  the  mortgaged  premises.  It  is,  however,  Cliap.  ▼>  m,  2, 
now  clearly  established,  that  things  affixed  to  the  land 
partake  so  much  of  the  nature  of  realty,  that  the  retaining 
possession  of  them  together  with  the  land  after  an  assign- 
ment will  not  avoid  the  conveyance  on  the  ground  of  fraud; 
In  this  respect,  therefore,  a  mortgage  of  property  in  a  state 
of  annexation,  differs  from  a  mortgage  of  things  severed 
from  the  freehold,  or  of  mere  personal  chattels  transferable 
from  hand  to  hand. 

This  subject  will  be  found  more  fully  discussed  in  the  Does  not 
cases  referred  to  in  the  next  section.     It  will  be  sufficient  ^^'^^^  ™^* 

gagpe  on 

in  this  place,  to  cite  the  two  following  authorities,  in  which  fi^round  of 
the  rule  is  very  clearly  laid  down.  In  the  case  of  Myall  y,  ^^  ' 
Molle  («),  a  brewer  having  borrowed  money,  as  a  security 
conveyed  and  assigned  his  dwelling-house  and  brewhouse, 
and  all  the  coppers  and  utensils  of  trade  belonging  thereto^ 
by  way  of  mortgage,  subject  to  redemption ;  and  after- 
wards continued  in  possession.  On  a  question  between  the 
first  mortgagee  and  the  subsequent  mortgagees  and  credi- 
tors, as  to  ike  validity  of  the  first  mortgage,  which  was 
disputed  on  the  ground  of  fraudulent  possession  by  the 
debtor,  the  Court  were  clearly  of  opinion,  that  the  first 
mortgage  was  not  invalidated  on  this  account,  nor  was  the 
mortgagee  deprived  of  his  lien  upon  the  fixed  utensils. 
The  Court  said,  moreover,  that  neither  the  mortgagor  nor 
any  other  person  had  a  right  to  remove  the  fixtures  until 
the  mortgage  was  satisfied! 

In  like  manner,  in  the  case  of  Steward  v.  Lombe  (0>  ^  ' 
person  having  mortgaged  a  windmill  of  a  peculiar  con- 
struction, continued  in  possession  of  it  after  the  mortgage; 
and  it  was  holden  that  the  possession  was  not  fraudulent. 
And  the  Court  observed,  that  it  was  not  to  be  expected 

(«)  1  Atk,  165.  Fisher  on  Mortg.  (3rd  ed.^ 

(0  1  Brod.  &  Bing.   506.      pp.  28,  238 ;  Coote  on  Mortg. 
See  Powell  on  Mortg.  36,  a  ;      (4th  ed.),  p.  452. 
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^*rtL  that  the  mortgagee  should  oome  to  reside  in  the  mill.  The 
mortgagee,  in  conformity  with  the  usual  practice  in  such 
cases,  permitted  the  mortgagor  to  continue  in  possession, 
and  constructive  possession  of  the  land  under  the  deed  was 
a  sufficient  possession  of  the  mill  standing  on  the  land ; 
and  the  more  so,  as  this  was  not  an  absolute  conveyance, 
hut  a  mere  pledge  to  be  kept  till  money  lent  on  the 
security  of  it  was  repaid.  If  the  party  relinquished  pos- 
session, it  would  probably  defeat  all  the  ends  of  the  mort- 
gage. The  mortgagee  could  only  have  taken  possession 
by  entering  the  land  unnecessarily,  or  by  occupjdng  the 
Result  same  mill  to  his  own  personal  inconvenience  (u).  In  this  case  it 
pertyi^hold  ^^7  ^  observed  that  the  mill  had  been  erected  by  the 
or  leaflehold.  owner  of  the  fee,  and  was  not  seizable  under  a  writ  of 
fieri  facias  against  him ;  and  the  Court  (v)  appear  in  some 
measure  to  have  relied  upon  this  circumstance.  This  dis- 
tinction has  been  insisted  on  in  some  other  cases  also.  But 
it  is  clear  that  the  principle  of  the  decision  holds  equally 
in  the  case  of  the  mortgage  of  a  mere  chattel  interest ;  as 
where  a  tenant  having  erected  fixtures  during  the  term 
afterwards  mortgages  his  interest  in  the  premises  (:r).  The 
circumstance  of  the  fixed  property  being  in  the  latter  case 
seizable  in  the  hands  of  the  tenant  under  a  fieri  faciaa, 
cannot  make  it  so  far  a  personal  chattel,  that  the  mort- 
gagor's retaining  possession  of  it  together  with  the  land 
would  be  deemed  fraudulent. 

Mortgagor  It  follows  from  the  principles  laid  down  in  the  preceding 

fixtures  pend-  P&g^s,  and  from  the  relation  in  which  the  mortgagor  stands 
ing  the  mort-  to  the  mortgagee,  that  although  the  mortgagor  may  con- 
tinue in  possession  of  the  estate  and  of  the  fixtures  after 

(w)  See  also    Hubbard   v.  {x)  Accord,  per  Parke  and 

BagahaWy  4  Sim.  326,  decided  Alderson,    B.B.,  in  Minshall 

on  the  authority  of  the  above  v.  Lhi/d,    2  M.  &  W.  at  p. 

cases;  Fletcher  v.  Manning ,  459  ei  sea, ;  and  per  Aldersoiit 

1  C.  &  K.  350.  B.,  in  Bogdell  v.  M'Michael, 

(v)  See  per  Bichardson,  J.,  1  Gr.  M.  &  B.  at  p.  180. 
1  Brod.  &  Bing.  at  p.  513. 
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the  mortgage,  he  is  not  at  liberty  to  disannex  and  remove  ^•P-  '^'  ■•  2* 

any  of  the  fixtures  from  off  the  premises  (^).     The  case  of 

Hitchman  v.   Walton  {z)   is  also  an  authority  upon  this 

point.     It  was  there  holden  that  where  a  lessee  for  years 

had    mortgaged  all   his  interest  in  the  premises,   and 

became  bankrupt,  the  mortgagee  might  sue  the  assignees 

who  had  taken  down  and  removed  the  fixtures  from  off 

the  premises ;  and  might  declare  in  case  as  reversioner : 

and  moreover,  that  he  could  recover  in  trover  against  them 

for  the  value  of  the  fixtures,  whether  they  were  on  the 

premises  before  the  lease,  or  were  afterwards  erected  by 

the  mortgagor ;  and  whether  they  belonged  to  the  lessor 

at  the  end  of  the  term  or  not. 

Neither  can  a  mortgagor  by  any  voluntary  act  deprive  Nor  deprive 
the  mortgagee  of  his  rights  in  respect  of  the  fixtures.  Thus,  ^^  ^h^hj 
in  The  London  and  Westminster  Loan,  8fc.  Co.  v.  Drake  (a)  voluntary  act. 
the  question  was  whether,  if  a  lessee  mortgaged  tenant's 
fixtures  and  afterwards  surrendered  his  lease,  the  mort- 
gagee had  a  right  to  enter  and  sever  them.     The  Court 
of  Common  Pleas  held  that  the  mortgagee's  interest  was 
so  far  connected  with  the  land  that  it  might  be  considered 
a  right  or  interest  in  it,  and  that  the  tenant  should  not  be 
allowed  to  defeat  his  grant  by  a  subsequent  voluntary  act 
of  surrender.     The  Court  decided,  therefore,  that  the  mort- 
gagees might  maintain  an  action  against  the  incoming 
tenant,  for  preventing  them  from  exercising  their  right  to 
sever,  and  might  in  such  action  recover  the  value  of  the 
fixtures  as  severed. 

At  the  present  day  it  is  very  usual  to  insert  in  mortgage  EflPect  of 
deeds  a  clause  by  which  the  mortgagor  attorns  tenant  to  claure  kT^ 

jnortgfage. 

(y)  See  per  Wood,  V.-C,  there  referred  to. 

in  Boyd  v.  Shorrock,  L.  E.,  5  (a)    6  C.  B.,    N.  S.    798. 

Eq.  at  p.  78.  Compare  Moss  v.  James,  47 

(z)  4  M.  &  W.  409.     And  L.  J.,  Q.  B.  D.  160,  affirmed 

see  Ex  parte  Reynal,  2  M.,  D.  in  Court  of  Appeal,  38  L.  T* 

&  D.  at  p.  450,  and  the  cases  595. 


304  TRANSFER  OF  FIXTURES. 

.  Part  I.  the  mortgagee  at  a  rent  equal  to  the  interest  on  the  mort- 
gage debt.  In  the  case  of  Ex  parte  Punnett,  In  re  Kit-' 
cAen  (fr),  it  was  ingeniously  argued  that  in  such  a  case  the 
mortgagor  was  to  be  treated  as  tenant,  and  the  mortgagees 
as  landlords  and  nothing  more ;  and  that  the  trustee  in 
bankruptcy  of  the  former  was,  therefore,  entitled  to  trade 
fixtures  annexed  after  the  date  of  the  mortgage.  The 
Court  of  Appeal,  however,  held  that  the  attornment  clause 
was  merely  an  additional  security,  and  that  the  mortgagee 
retained  the  same  rights  in  regard  to  the  fixtures,  bs  if  no 
such  clause  had  been  inserted,  and  consequently  that  all 
the  fixtures  were  comprised  in  the  security. 

Bills  of  Sale.  Although,  as  we  have  seen  above,  a  mortgage  of  land 
and  fixtures  does  not  fall  within  the  provisions  of  the 
statute  as  to  fraudulent  conveyances,  by  reason  only  that 
the  mortgagor  remains  in  possession  of  the  fixtures,  yet 
the  Acts  regulating  bills  of  sale  have  from  time  to  time 
prescribed  that  certain  formalities  shall  be  observed  in  such 
cases,  with  a  view  to  the  avoidance  of  the  evils  resulting 
from  the  credit  obtained  by  the  mortgagor,  in  consequence 
of  his  possession  and  apparent  ownership  of  the  fixtures 
after  the  mortgage. 

The  Acts  at  present  in  force  on  the  subject  are  the  Bills 
of  Sale  Acts,  1878  and  1882  {c).  The  effect  of  the  former 
Act  as  regards  the  sale  of  fixtures  was  considered  in  the 
last  section,  and  the  remarks  which  were  there  made  as  to 
the  circumstances  in  which  registration  is  necessary  are 
equally  applicable  to  cases  of  mortgage.  The  Act  of  1882 
leaves  untouched  the  provisions  of  the  former  Act  upon 
this  point,  and,  therefore,  for  information  as  to  what 
documents  are  bills  of  sale  within  the  Acts  and  require 
registration,  the  reader  is  referred  to  the  remarks  in  that 
section  (d). 

.  (ft)  16  Ch.  D.  226.  45  &  46  Vict.  c.  43. 

(c)  41  &  42  Vict.  c.  31,  and  (c?)  Ante,  p.  281  et  seg. 
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The  Act  of  1882  came  into  operation  on  the  let  of  Chap,  v.  s.  2. 
November  in  that  year  (^),  and  sect.  3  provides  that  the  Provisions  of 
Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  ^^  i882^^ 
be  construed  as  one  with  the  Act  of  1878,  but  that  unless 
the  context  otherwise  requires,  it  shall  not  apply  to  any  bill      ' 
of  sale  duly  registered  before  its  commencement,  so  long 
as  the  registration  thereof  is  not  avoided  by  non-renewal 
or  otherwise  (/).     By  the  same  section  the  expression 
"  bill  of  sale,"  and  other  expressions  in  the  Act,  are  to 
have  the  same  meaning  as  in  the  Act  of  1878,  except  as 
to  bills  of  sale  or  other  documents  mentioned  in  sect.  4 
of  that  Act  (^),  which  may  be  given  otherwise  than  by 
way  of  security  for  the  payment  of  money,  to  which  last- 
mentioned  bills  of  sale  and  other  documents  the  Act  of 
1882  does  not  apply.    This  Act  is  not  intended,  therefore.  Act  does  not 
to  be  a  code  regulating  all  bills  of  sale,  inasmuch  as  all  l^l^^^ 
absolute  biUs  of  sale  are  excepted  from  its  operation ;  and  the 
result  seems  to  be  that  the  latter  are,  therefore,  regulated 
entirely  by  the  Act  of  1878,  whilst  the  amendments  intro- 
duced by  the  Act  of  1882  apply  only  to  bills  of  sale  given 
by  way  of  mortgage  or  security  (A). 

Every  bill  of  sale  made  by  way  of  security  for  the  Bills  of  sale  to 
payment  of  money,  upon  or  after  the  1st  of  November,  j^j^"^^ 
1882,  is  absolutely  void,  if  made  in  consideration  of  any  hayeschedide. 
sum  under  30/.,  or  if  it  is  not  in  accordance  with  the  form 
given  in  the  Act  (i).    Such  bills  of  sale  must  now  have 
a  schedule  containing  an  inventory,  in  which  the  fixtures 


(c)  Sect.  2.  The  Act  does 
not  extend  to  Scotland  or 
Ireland  (sect.  18). 

{/)  See  £x  parte  Izard,  Re 
Chappie,  23  Ch.  D.  409. 

(ff)  Ante,  p.  282. 

[h)  Swift  V.  Pannell,  48  L. 
T.  351 ;  Ex  parte  Izard,  supra, 
per  Fry,  L.  J.,  at  p.  413. 

(»)  Sects.  9,  12.  That  is  to 
say,  substantially  in    accord- 

r. 


ance  with  the  form.  Davis 
V.  Burton,  11  Q.  B.  D.  at  p. 
540,  per  Brett,  M.  B. ;  and  see 
Wilson  V.  Kirkwood,  48  L.  T. 
821.  In  the  former  case  it 
was  held  that  a  bill  of  sale 
was  void,  as  evading  the  pro- 
visions of  section  7,  which 
specifies  the  events  in  which 
alone  the  property  can  be 
seized. 
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Parti. 


assigned  are  specifically  described,  otherwise  in  respect  of 
fixtures  not  so  described  they  will  (with  the  exceptions 
hereafter  mentioned)  be  void,  "  except  as  against  the 
"grantor"  (/).  It  is  evident  that  a  bill  of  sale  made  in 
the  form  given  by  the  Act,  but  having  no  schedule,  would 
be  void  for  uncertainty,  inasmuch  as  the  statutory  form 
refers  to  the  schedule  for  a  description  of  the  articles 
assigned.  Moreover,  although  the  schedule  may  contain 
the  requisite  description,  a  bill  of  sale  will  (with  the  excep- 
tions hereafter  mentioned)  be  void,  except  as  against  the 
grantor,  in  respect  of  things  of  which  he  was  not  the 
true  owner  (/w)  at  the  time  of  the  execution  of  the  bill  of 
sale  {n). 


Growingcrops      The  exceptions  to  the  provisions  of  the  last  two  sections 
tuted  fixturcR.  ^^®  contained  m  sect,  o,  which  provides  that  nothing  con- 
tained in  these  sections  shall  render  a  bill  of  sale  void  in 
respect  of  any  of  the  following  things,  (that  is  to  say) — 
(1.)  Any  growing  crops  separately  assigned  or  charged, 
where  such  crops  were  actually  growing  at  the 
time  when  the  bill  of  sale  wtis  executed  (0). 
(2.)  Any  fixtures  separately  assigned  or  charged,  and 
any  plant  or  trade  machinery,  where  such  fixtures, 
plant  or  trade  machinery  are  used  in,  attached 


(0  Sect.  4.  The  difficulty 
of  construing  the  words  **  ex- 
cept as  against  the  grantor," 
is  well  pointed  out  by  Mr. 
Prideaux  in  his  valuable  notes 
on  the  Act  (I  Prideaux  Prec, 
p.  718,  12th  ed.),  where  he 
says  : — "  It  is  assumed  that 
they  cannot  be  taken  literally, 
as  meaning  that  an  instru- 
ment good  against  the  grantor 
himself,  is  to  be  void  against 
all  persons  claiming  under 
him, ' '  and  expresses  an  opinion 
that  a  distinction   must    be 


made  between  assigns  by 
deed,  and  assigns  by  act  of 
law. 

(m)  For  the  purposes  of 
this  Act,  a  tenant  must  be 
considered  the  owner  of 
tenants'  fixtures,  although,  as 
we  have  seen,  strictly  speak- 
ing, the  property  in  the  fix- 
tures, until  severed,  is  in  the 
landlord.  Ante,  Chap.  I.,  p. 
31. 

(n)  Sect.  5. 

(0)  As  to  growing  crops, 
s^  ante,  p.  283. 
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to,  or  brought  upon  any  land,  farm,   factory,  Chap.  V.  ■.  2. 
workshop,  shop,  house,  warehouse,  or  other  place 
in  substitution  for  any  of  the  like  fixtures,  plant 
or  trade  machinery  specifically  described  in  the 
schedule  to  such  bill  of  sale. 

The  result  of  these  provisions  is  that,  except  in  the  case  Bills  of  sale  of 
of  growing  crops  and  substituted  fixtures,  plant  or  trade  p^"^"^ 
machinery,  a  mortgage  by  bill  of  sale  of  after-acquired 
property  is  void,  "  except  as  against  the 'grantor." 

» 

The  Act  provides  that  bills  of  sale  given  by  way  of  Attestation 
security  for  the  payment  of  money  are  to  be  registered  tion^fWlls  of 
under  the  Act  of  1878,  but  it  also  contains  fresh  provisions  ^  forseou- 
as  to  attestation,  registration  and  inspection,  and  amends 
and  repeals  some  of  the  provisions  of  that  Act  in  these 
respects  (;;).     By  sect.  8,  if  the  consideration  for  which  a 
bill  of  sale  is  given  is  not  truly  set  forth,  or  if  the  bill  of 
sale  be  not  duly  attested  or  registered,  it  will  be  absolutely 
void  {q). 

Sect.  15,  by  repealing  sect.  20  of  the  Act  of  1878,  Fixtures  in 
deprives  holders  of  bills  of  sale  of  chattels  to  which  this  ^J^^J^upon 
Act  applies,  of  the  security  which  that  section  gave  them  1^  Rank- 
in the  event  of  the  bankruptcy  of  the  grantor  (r).     But 
this  does  not  affect  the  right  of  the  grantee  of  fixtures  in 
such  a  case,  for,  as  will  be  seen  in  the  next  section  («),  the 
provisions  of  the  Bankruptcy  Act  on  this  subject  are  not 
applicable  to  fixtures.     The  grantee  of  fixtures  under  a 
duly  registered  bill  of  sale  is  therefore  entitled  to  them, 
although  the  grantor  becomes  bankrupt,  and  they  remain 
in  his  possession  at  the  commencement  of  the  bankruptcy. 

(jo)  Sects.  8,  10,  11,  16.  (r)  But   such  repeal  does 

(o)  Under  the  Act  of  1878,  not  affect  bills  of  sale  opera- 

the  Dill  of  sale  is  void  only  as  ting     by    way    of    absolute 

against  the  grantor,  see  ante^  transfer,  see  antCf  p.  288. 

p.  287.  («)  Post,  p.  809  et  seq, 

x2 
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Section  III. 

Of  the  Transfer  of  Fixtures  in  the  case  of  Bankruptcy. 

^•rtl.  Thb  earlier  Bankruptcy  Acts  {t)  and  the  more  recent  en- 
actment of  1869  (w)  have  given  rise  to  some  questions 
respecting  fixtures,  which  depend  upon  the  peculiar  nature 
of  this  species  of  property.  Perhaps  the  points  most 
frequently  before  the  Courts  have  arisen  on  the  bankruptcy 
of  the  mortgagors  of  premises  and  fixtures,  who  have 
remained  in  possession  of  the  property  after  the  mortgage. 
And  the  question  has  been  whether  the  trustee  in  bank- 
ruptcy is  entitled  to  claim  the  fixtures  as  part  of  the  goods 
and  chattels  of  the  bankrupt,  or  as  being  in  his  reputed 
ownership  at  the  time  of  the  bankruptcy ;  or  whether  the 
mortgagee  can  legally  claim  them  as  part  and  parcel  of 
the  mortgaged  estate. 


Right  of 
trustee  to 
property  of 
which  bank- 
rupt reputed 
owner. 


By  sect.  44  of  the  Bankruptcy  Act,  1883  (or),  which 
comes  into  operation  on  the  1st  day  of  January,  1884  (y), 
it  is  provided  that  the  property  of  the  bankrupt  divisible 
amongst  his  creditors  shall  comprise,  inter  alia — 

"  All  goods  being,  at  the  commencement  of  the  bank- 
"  ruptcy,  in  the  possession,  order,  or  disposition  of 
'^  the  bankrupt,  in  his  trade  or  business,  by  the 
'^  consent  and  permission  of  the  true  owner,  under 
''  such  circumstances  that  he  is  the  reputed  owner 
"  thereof ;  provided  that  things  in  action  other 
'^  than  debts  due  or  growing  due  to  the  bankrupt 
'^  in  the  course  of  his  trade  or  business,  shall  not 
'*  be  deemed  goods  within  the  meaning  of  this 
"  section." 


(/)  2lJac.  1,  c.  19;  6  Geo.  4, 
c.  16;  12  &  13  Vict.  c.  106. 
(i*)  32  &  33  Vict.  c.  71. 


{x)  46  &  47  Vict.  c.  52. 
(y)  Sect.  3. 
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The  provisions  of  this  section  being  very  similar  to  those  Chap.  V«  i.  >. 
contained  in  the  ecurlier  Acts,  the  decisions  under  such 
Acts  may  be  usefully  referred  to  in  considering  the  con* 
struction  to  be  placed  upon  this  section. 


In  pursuing  this  inquiry,  it  will  be  proper  to  notice  in  Fixed  articles 
the  first  place  the  case  of  Horn  v.  Baker  («),  the  particulars  ^d  chattels 
of  which  will  be  found  in  a  former  page  {a).    The  question  'within  the 
arose  there,  under  the  statute  of  21  Jac.  I.  c.  19,  by  which  Acts.   ^^ 
the  subject  was  then  governed.     Certain  stills  fixed  to  the 
freehold  had  been  leased  together  with  a  distillery  for  a 
term ;  the  lessee  became  bankrupt ;  and  it  was  held  that 
the  stills  did  not  pass  to  the  assignees  imder  the  description 
of  goods  and  chattels  within  the  meaning  of  the  statute. 
And  the  Court  drew  a  distinction  between  these  articles 
and  certain  other  utensils  which  were  not  fixed,  but  merely 
stood  upon  frames  or  horses ;  and  the  latter  they  held  would 
pass  to  the  assignees  under  the  words  of  the  statute  (6). 
This  case  and  that  of  Ryall  v.  Rolle  (c),  which  has  also 
been  already  noticed,  may  be  considered  as  the  leading 


(s)  9  East,  215. 

(o)  Antey  p.  4. 

\h)  With  respect  to  the 
moveable  utensils  in  this  case, 
there  was  nothing  to  rebut 
the  reputed  ownership  of  the 
bankrupt  as  to  them ;  but  the 
Court  considered  that  they 
would  not  have  passed  to  the 
assignees  had  there  been  a 
known  usage  of  trade  of  leas- 
ing such  things  together  with 
the  premises ;  for  then  the 
use  and  possession  of  them 
would  not  have  carried  the 
reputed  ownership.  And  it 
is  now  well  established  that 
if  there  be  a  known  common 
usage  for  the  hire  of  chattels, 
it  will  negative  the  rule  in 
bankruptcy    as    td    reputed 


ownership.  See  Storer  v. 
Hunter,  3  B.  &  C.  368  ;  Ex 
parte  Powell,  1  Ch.  D.  501  ; 
Ex  parte  Hatter sley,  8  Ch.  D. 
601 ;  Crawcour  v.  Salter^  18 
Ch.  D.  30.  And  see  Shuttle- 
worth  v.  Hernaman,  1  De  Q. 
&  J.  322,  325  ;  Ex  parte  Wing- 
field,  10  Ch.  D.  591  ;  andjoos^, 
p.  318.  Compare  Ex  parte 
Brooks,  23  Ch.  D.  261.  As 
to  custom  generally,  see  ante, 
p.  67.  As  to  trading  articles 
not  fixed  passing  to  the  as- 
signees, see  Bryson  v.  Wylie, 
1  Bos.  &  Pul.  83  in  notis  ;  Ex 
parte  Dale,  Buck,  365 ;  Lin- 
yard  v.  Messiter,  1  B.  &  C. 
308 ;  Shuttleworth  v.  Herna- 
man, supra. 

(c)  1  Atk.  165,  ante,  p.  301. 
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Clerk  Y, 
Oroumshaw. 


Coombs  T. 
Beaufnont. 


Ex  parte  Bar* 
clay,  In  re 
Gawan, 


decisions  upon  this  subject :  and  the  principle  to  be  deduced 
from  them,  viz.  that  fixtures  constitute  part  of  the  freehold, 
and  are  not  to  be  taken  as  goods  and  chattels  within  the 
meaning  of  the  Bankruptcy  Acts,  has  been  recognized  and 
affirmed  by  a  series  of  very  important  decisions  of  more 
modem  date. 

Thus,  in  the  case  of  Cierk  v.  CrownshaWy  in  the  Court  of 
King's  Bench  {d)j  a  tenant  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and  moveable  implements 
therein ;  but  it  was  agreed  that  they  should  be  delivered 
up  at  the  determination  of  the  term  at  a  valuation,  if  the 
lessors  gave  notice  of  their  desire  to  have  them.  The 
tenant  afterwards  assigned  the  premises  and  machinery  by 
way  of  mortgage,  but  continued  in  possession  of  them,  and 
became  bankrupt.  It  was  held  that  this  case  fell  within 
the  principle  of  Horn  v.  Baker,  and  was  governed  by  it ; 
and  a  like  distinction  was  taken,  as  in  that  case,  between 
the  fixed  and  the  moveable  property  in  the  mill.  Again, 
in  another  case  which  followed  soon  afterwards  in  the 
same  Court,  a  similar  question  arose.  In  Coombs  v.  Beau^ 
mont  (e)y  a  steam  engine,  &c.,  fixed  up  in  a  colliery,  was 
leased  to  a  tenant  to  be  used  by  him  during  the  term,  but 
to  be  held  as  the  property  of  the  landlord.  It  was  ruled, 
on  the  authority  of  Horn  v.  Baker,  that  these  articles  did 
not  come  under  the  description  of  "  goods  and  chattels," 
and  did  not  pass  as  such  to  the  assignees  under  a  commis- 
sion of  bankruptcy  against  the  tenant  (/). 

The  point  under  consideration  may  be  considered  to 
have  been  finally  settled  in  1855,  by  the  case  of  Ex  parte 


{d)  3  B.  &  Ad.  804. 

[e)  5  B.  &  Ad.  72. 

(/)  See  also  Boydell  v. 
M'Michaely  1  Cr.  M.  &  E. 
177  ;  Hallen  v.  Bunder ^  id. 
266  ;  Minshall  v.  Lloyd,  2  M. 
&  W.  at  p.  459,  per  Parke, 
B. ;   Hitchman  v.    Walton^  4 


M.  &  W.  at  p.  414,  per  Lord 
Abinger,  C.  B. ;  Freshney  v. 
Carricky  1  H.  &  N.  at  p.  658, 
per  Pollock,  C.  B. ;  In  re 
M'Kihbin,  4  Ir.  Ch.  E.  520 ; 
Ex  parte  Willoughby  D*  Eresby^ 
29  W.  E.  527. 


BANKRUPTCY.  311 

Barclay y  in  re  Gawan  {g).  There  the  bankrupt,  who  wag  Chap.  V.  ■.  8. 
the  occupier  of  a  public  house  and  had  a  leasehold  interest 
in  that  and  four  other  houses,  mortgaged  them  to  the  peti- 
tioner. The  mortgage  comprised  the  trade  and  domestic 
fixtures  on  the  mortgaged  premises  (A).  The  assignees 
under  the  bankruptcy  claimed  the  fixtures  imder  sect.  125 
of  the  Bankruptcy  Act,  1849,  as  being  in  the  order  and 
disposition  of  the  bankrupt  as  reputed  owner  at  the  time 
of  the  bankruptcy.  Lord  Cranworth,  C,  in  delivering  the 
judgment  of  the  Court  of  Appeal  in  Chancery,  said  that 
the  statute,  it  was  admitted,  did  not  apply  to  a  house,  and 
a  creditor  was  bound  to  take  notice  that  a  house  might  be 
mortgaged,  and  therefore  if  it  was  mortgaged,  the  presump- 
tion was  that  all  was  mortgaged  which  would  pass  under 
a  conveyance  of  the  house.  It  was  held  accordingly  that 
the  subsequent  possession  of  the  fixtures  by  the  bankrupt 
was  not  a  possession  of  them  as  goods  and  chattels,  but  as 
part  of  the  houses  to  which  they  were  annexed,  and  that 
the  fixtures  were  not  goods  and  chattels  within  the  meaning 
of  the  statute.  His  Lordship  said  that  the  Court  would 
have  arrived  at  the  same  conclusion  had  the  matter  been 
res  integrQy  but  that  for  nearly  half  a  century  the  matter 
had  been  considered  as  perfectly  settled. 

Prior  to  the  last-mentioned  case  there  was  a  decision  Dedaion  in 
upon  this  subject  in  the  Court  of  Exchequer,  which  at  one  ff^r^ofm- 
time  gave  rise  to  much  discussion,  and  in  which  the  doctrine  sidered. 
as  laid  down  in  the  above  cases  appears,  at  first  sight,  not 
to  have  been  altogether  adopted  by  the  Court.    This  is  the 
case  of  Trappea  v.  Harter  (t),  where  the  owners  in  fee  of 
certain  calico  print  works  mortgaged  the  same,  and  having 

{g)  6D.M.  &G.403.     See  (»)  2  Or.  &  M.  153.     The 

too  Mather  v.  Eraser,  2  K.  &  facts  of  the  case  are  very 
J.  636 ;  Tehb  v.  Hodge,  L.  E.,  special  and  complicated;  they 
6  C.  t.  73.  may  be  sufficiently  gathered 

(A)  Ante,  p.  293.  from  the  judgment  at  p.  180 

of  the  report. 
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continued  in  possession  afterwards  became  bankrupt.  It 
was  held  that  certain  fixed  trade  machinery  upon  the 
premises  did  not  belong  to  the  inheritance,  but  was  part 
of  the  personal  estate  of  the  bankrupts,  and  as  such  was 
declared  to  pass  to  the  assignees. 

Conceding  to  this  case  its  full  effect  as  a  valid  authority, 
it  must  be  regarded  as  having  been  decided  entirely  upon 
its  own  peculiar  circumstances ;  and  especially  with  refe- 
rence to  the  intent  of  the  parties  to  the  mortgage  deed. 
And  although  the  dicta  of  Lord  Lyndhurst,  C.  B.,  who 
delivered  the  judgment  of  the  Court,  certainly  seem  to 
favour  the  proposition  that  trade  fixtures  erected  in  the 
circumstances  mentioned,  are  to  be  looked  upon  as  personal 
chattels,  yet  the  general  question  as  to  fixtures  being  goods 
and  chattels  within  the  Bankruptcy  Acts,  is  not  really 
touched  by  the  case.  For  the  Court  having  decided  that 
the  machinery  in  question  was  not  included  in  the  mort- 
gage, it  necessarily  passed  to  the  assignees  with  the  bankr 
rupts'  estate,  not  under  the  order  and  disposition  clause, 
but  because  it  remained  the  property  of  the  bankrupts. 
The  decision,  therefore,  cannot  be  regarded  as  impugning 
the  doctrine  which  has  been  so  clearly  established  by  the 
above-mentioned  authorities  {k). 


Fixtures  It  follows  from  the  above  doctrine,  founded  upon  the 

-with  sepa-       nature  of  fixtures  as  being  a  part  of  the  realty,  that  so  long 


(k)  This  accords  with  the 
explanation  of  this  decision 
given  in  the  following  cases : 
— Ex  parte  Barclat/,  In  re 
Gaican,  5  D.  M.  &  G.  403; 
Walmsley  v.  Milne^  7  C.  B. 
N.  S.  115,  133;  WhitmoreY. 
Empson,  23  Beav.  313,  318; 
Cullwick  V.  Swindell,  L.  R.,  3 
Eq.  249,  253.  In  Ex  parte 
Tweedy  (5  Ch.  D.  at  p.  566), 
Bacon,  0.  J.,  is  represented  to 


have  used  expressions  which 
certainly  seem  to  show  that 
that  learned  judge  thought 
that  fixtures  comprised  in  a 
mortgage  of  recdty  fell  within 
the  order  and  disposition 
clause  of  the  Bankruptcy  Act, 
1869.  But  those  expressions 
formed  no  part  of  the  actual 
decision,  and,  it  is  submitted 
with  deference,  must  be  looked 
upon  as  extra  judicial. 
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as  they  remain  unsevered,  they  do  not  become  goods  and  Chap,  v.  ■.  8. 
chattels  within  the  Bankruptcy  Act,  although  they  are  rately,  not 
dealt  with  separately  from  the  land  to  which  they  are  ^itJj^ot 
annexed.     The  fact,  therefore,  that  a  bankrupt  has  mort- 
gaged the  realty  to  one  person,  and  the  fixtures  separately 
to  another,  does  not  effect  a  constructive  severance,  so  as 
to  make  them  goods  and  chattels  in  the  order  and  disposi- 
tion of  the  bankrupt  in  whose  possession  they  may  be  at 
the  time  of  the  bankruptcy  (/).     In  such  a  case,  however, 
as  has  been  seen  in  the  preceding  section,  the  transaction 
would  fall  within  the  provisions  of  the  Bills  of  Sale  Acts, 
1878  and  1882,  and  registration  under  those  Acts  would 
be  necessary  {m). 

From  the  principles  laid  down  in  the  foregoing  decisions,  Bight  of 
it  may  be  inferred  that  where  a  tenant  for  years  becomes  tenant'sfix- 
a  bankrupt,  the  articles  and  utensils  which  he  has  himself  tures. 

■ 

attached  to  the  demised  premises,  and  which  are  removable 
by  him  at  the  end  of  his  term,  will  not  pass  absolutely  to 
his  trustee  in  bankruptcy  like  the  bankrupt's  goods  and 
chattels,  or  those  in  his  possession  or  disposition  (n).  There 
is  no  doubt,  however,  that  the  trustee  may  lay  claim  to 
them  on  the  ground  of  his  succeeding  to  the  bankrupt's 
interest  in  the  term  (o). 


(/)  WhitmoreY,  Empson,  23 
Beav.  313. 

(m)  Ante,  pp.  285,  304. 

(»)  Fixtures  erected  by  the 
tenant  himself  are,  in  favour 
of  creditors^  so  far  considered 
as  goods  and  chattels,  that 
they  are  seizable  under  a /?. 
fa,t  which  contains  only  the 
words  *' goods  and  chattels." 
See  posty  p.  393. 

(o)  Ex  parte  Barclay ^  In  re 
Gawan,  5  D.  M.  &  G.  403, 
411 ;  Gibson  v.  Hammersmith 


Rail  Co.,  32  L.  J.,  Oh.  337, 
341.  And  see  46  &  47  Vict. 
c.  52,  s.  44,  which  provides 
that  the  property  divisible 
amongst  the  creditors  of  the 
bankrupt  shall  comprise  {inter 
alia),  the  capacity  to  exercise 
powers  in  respect  of  property, 
which  might  have  been  exer- 
cised by  the  bankrupt  for  his 
own  benefit.  As  to  the  time 
within  which  the  right  of 
severance  is  to  be  exercised, 
see  ante^  pp.  140,  162. 
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claimer  by 
trustee  under 
Bankruptcy 
Act,  1869. 


Effect  of  difl-  decided  (in  accordance  with  the  view  expressed  in  the 
former  edition  of  this  work),  that  if  the  trustee  in  bank- 
ruptcy of  a  lessee  disclaimed  the  lease  imder  sect.  23  of 
that  Act,  he  could  not  afterwards  exercise  the  right  which 
he  would  otherwise  have  had  to  sever  the  fixtures.  That 
section  provided  that  in  case  of  such  disclaimer,  the  lease 
should  be  deemed  to  have  been  surrendered  from  the  date 
of  the  order  of  adjudication,  and  it  was  held  that  the  effect 
of  this  provision  was  to  place  the  trustee  in  the  position  of 
never  having  had  any  estate  at  all  {q).  It  followed  logi- 
cally, therefore,  from  this  decision,  that  although  the 
trustee  had  actually  sold  or  severed  the  fixtures  before  the 
execution  of  the  disclaimer  he  was  in  no  better  position, 
and  in  case  of  sale  he  was  liable  to  pay  over  the  proceeds 
to  the  lessor  (r).  And  in  one  ease  («)  Amphlett,  B.,  seems, 
adopting  a  suggestion  in  the  last  edition  of  this  work  (^), 
to  have  doubted  whether  a  severance  of  fixtures  would  not 
have  been  inconsistent  with  the  exercise  of  the  right  of 
disclaimer,  in  so  much  that  the  trustee  could  not  disclaim 
the  lease  after  a  sale  of  the  fixtures.  In  short,  the  dis- 
claimer by  the  trustee  put  an  end,  not  merely  to  the  term, 
but  to  the  lease  itself,  and  consequently  neither  party 
could  claim  the  benefit  of  its  provisions.  On  the  one 
hand  it  deprived  the  landlord  of  the  future  benefit  of  all 
those  clauses  of  the  lease  which  gave  him  a  benefit,  and  on 
the  other  hand  it  deprived  the  tenant  of  the  future  benefit 
of  all  those  clauses  which  gave  him  a  benefit  (u). 


(/>)  32  &  33  Vict.  c.  71. 

(q)  Ex  parte  Stephens,  In 
re  Lavies,  7  Ch.  D.  127. 

(r)  Ex  parte  Brook,  In  re 
Roberts,  10  Ch.  D.  100. 

{s)  Saint  v.  Pilley,  L.  R., 
10  Ex.  at  p.  141.  See,  too, 
Ex  parte  Brook,  10  Ch.  D. 
at  p.  110. 

(t)  Page  239  (2nd  ed.). 


(m)  Ex  parte  Glegg,  In  re 
Latham,  19  Ch.  D.  7;  Ex 
parte  Allen,  In  re  Fussell,  20 
Ch.  D.  341 ;  Ex  parte  Hart- 
Dyke,  In  re  Morrish,  22  Ch. 
D.  410.  And  see  Kearsey  v. 
Carstairs,  2  B.  &  Ad.  716  ; 
Fairburn  v.  Eastwood,  6  M.  & 
W.  679  ;  Lowrey  v.  Barker,  6 
Ex.  D.  170. 
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The  oonstraction  placed  upon  the  aboye-mentioned  seo-r  ^^v-  '^'  >•  3. 
tion  was  oonsidered  to  be  unduly  prejudicial  to  the  rights  Disolalmer  by 
of  creditors,  and  an  alteration  has  accordingly  been  effected  S^J^"^^®' 
by  sect.  65  of  the  Bankruptcy  Act,  1883  {x).     The  first  Act,  1883. 
clause  of  this  section  confers  upon  the  trustee  substantially 
the  same  right  of  disclaimer  which  he  enjoyed  under  the 
Bankruptcy  Act,  1869,  with  the  exception  that  such  right 
must  in  general  be  exercised  within  three  months  after  the 
first  appointment  of  a  trustee.     The  same  section  contains 
the  following  provisions : — 

"  (2)  The  disclaimer  shall  operate  to  determine,  as  from 
"  the  date  of  discMmery  the  rights,  interests,  and 
''  liabilities  of  the  bankrupt  and  his  property  in 
"  or  in  respect  of  the  property  disclaimed,  and 
"  shall  also  discharge  the  trustee  from  all  personal 
"  liability  in  respect  of  the  property  disclaimed 
'^  as  from  the  date  when  the  property  vested  in 
'^  him,  but  shall  not,  except  so  far  as  is  necessary 
^'  for  the  purpose  of  releasing  the  bankrupt  and 
"his  property  and  the  trustee  from  liability, 
"  affect  the  rights  or  liabilities  of  any  other 
"  person." 
"  (3)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease 
"without  the  leave  of  the  Court (y),  except  in 
"  any  oases  which  may  be  prescribed  by  general 
"  rules,  and  the  Court  may,  before  or  on  granting 
"  such  leave,  require  such  notices  to  be  given  to 
"  persons  interested,  and  impose  such  terms  as  a 
"condition  of  granting  leave,  and  make  such 
"  orders  with  respect  to  fixtures^  tenants  improve^ 
"  mentSj  and  other  matters  arising  out  of  the 
"  tenancy  as  the  Court  thinks  just.^^ 

Under  the  above  provisions  it  is  clear  that  the  trustee  Trustee  may 

now  both 

{x)  46  &  47  Yict.  c.  52.  Rule  28  of  the  Bankruptcy 

(y)  The  leave  of  the  Court     Eules,  1871. 
was    formerly    required    by 
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will  be  entitled  to  sever  the  tenant's  fixtures,  and  subse- 
quently to  disclaim  the  lease,  and  this  even  in  the  absence 
of  any  direction  as  to  such  fixtures  in  the  order  giving  him 
leave  to  disolaim.  No  doubt  can,  therefore,  in  future 
arise  as  to  the  validity  of  a  disclaimer,  on  the  ground  of  a 
previous  severance  of  the  fixtures  by  the  trustee,  because 
the  recent  Act  has  abolished  the  retrospective  operation  of 
such  disclaimer,  and  the  severance  will  accordingly  take 
place  during  the  term. 


Disclaimer 


parties. 


Ex  parte 
Walton, 


It  was  decided,  under  the  Bankruptcy  Act,  1869,  that  a 
ri^te  of  "Sw  disclaimer  of  the  bankrupt's  interest  in  leasehold  property 
*  operated  only  for  the  relief  of  the  bankrupt  and  his  estate, 

and  that  it  did  not  interfere  with  the  rights  of  third  parties, 
having,  in  this  respect,  the  same  effect  as  a  surrender  by 
the  bankrupt  himself.  Thus,  it  did  not  destroy  the  interest 
of  an  underlessee  (s).  It  will  be  seen  that  the  present 
Act  (a)  expressly  provides  that  the  disclaimer  shall  not, 
except  as  therein  mentioned,  affect  the  rights  or  liabilities 
of  any  other  person.  In  Ex  parte  Walton  (J),  however,  it 
was  decided  that  where  a  bankrupt  had  made  an  under- 
lease of  the  premises,  a  disclaimer  did  not  affect  the  right 
of  the  lessor  to  distrain  upon  the  property. for  the  rent 
reserved  by  the  original  lease,  or  to  re-enter  for  the  breach 
of  the  covenants  contained  in  it.  Upon  this  point  also  the 
present  Act  contains  express  provisions,  for  clause  6  of  the 
above-mentioned  section  enacts  that  the  Court  may,  on 
application  by  any  person  claiming  any  interest  in  any  dis- 
claimed property,  make  an  order  for  the  vesting  of  the 
property  in  any  person  entitled  thereto  ;  provided  that  the 
Court  shall  not  make  a  vesting  order  in  favour  of  any 
person  claiming  under  a  bankrupt,  either  as  underlessee  or 


Court  may 
make  yesting 
order. 


(s)  See  Smalley  v.  Hard- 
inge,  7  Q.  B.  D.  524;  Ex 
parte  Walton,  17  Ch.  D.  746. 
See  also  East  8f  West  India 
Dock  Co,  V.  Hill,  22  Ch.  D. 


14  ;  Harding  v.  Preece,  9  Q. 
B.  D.  281  ;  and  ante,  p.  140. 

(a)  Sect.  65  (2),  supra, 

{h)  Supra, 
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as  mortgagee  by  demise,  except  upon  the  terms  of  making  Ch^p.  v.  ■.  8. 
such  person  subject  to  the  same  liabilities  and  obligations 
as  the  bankrupt  was  subject  to  under  the  lease  at  the  date 
when  the  bankruptcy  petition  was  filed,  and  that  any 
mortgagee  or  underlessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all  interest 
in  and  security  upon  the  property.  It  should  be  noticed 
that  the  application  for  a  vesting  order  being,  as  it  seems, 
optional,  the  jurisdiction  of  the  Court  to  exclude  an  under- 
lessee  from  any  interest  in  the  property  does  not  arise  in 
the  absence  of  any  such  application;  and  this  being  so, 
the  respective  rights  of  a  lessor  and  an  underlessee  will,  in 
such  circumstances,  still  be  governed  by  the  decision  in 
Ex  parte  Waltony  viz.,  that  the  underlessee  takes  the  pro- 
perty subject  to  all  the  lessor's  rights  in  rem. 

Independently  of  the  construction  put  upon  the  words  Posaesaion  of 
"  goods  and  chattels  "  in  the  statutes,  as  laid  down  in  the  ^^^  ^°*  * 
cases  already  noticed,  it  has  been  established  that  property  ownership, 
affixed  to  the  freehold  is  not  within  the  intent  of  the 
statutes,  because  the  possession  of  such  property  does  not 
create  a  visible  ownership  in  the  bankrupt  so  as  to  procure 
him  unmerited  credit.  For  creditors  are  not  deceived  by 
the  possession  of  property  of  this  description ;  and  it  differs 
from  the  case  of  personal  goods,  where  the  possession  and 
power  of  disposal  are  the  only  evidence  of  ownership  to 
which  a  creditor  can  look.  This  proposition  forms,  indeed, 
in  part,  the  ground  of  decision  in  several  of  the  cases 
which  have  been  already  referred  to.  And  the  rule  result- 
ing from  it,  that  the  doctrine  of  reputed  ownership  does 
not  attach  to  property  affixed  to  the  freehold,  has  been  esta- 
blished by  a  series  of  decisions  both  at  law  and  equity  (c). 

(c)  See  Steward  Y.  Lomhe^  1  Cr.  M.  &  R.  at  p.  179.     And 

Broa.  &Bing.  at  p.  511;  i^tt/"-  see   Ex   parte  Smithy   In   re 

ford  V.  Btshop,  5  Buss.  346;  Bakewell,  Buck,  at  p.  152  et 

Hubbard  v.  Bagshaw,  4  Sim.  seq,  in  notis.     In  Sinclair  v. 

826;  Boydelly,  M'Michael,  1  Stevenson  (2  Bing.  514),  the 
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Thus  in  Ex  parte  Barclay ^  In  re  Oaican  (rf),  Lord  Cran- 
worth,  C,  in  giving  the  judgment  of  the  Court,  said 
that  the  object  of  the  similar  provision  in  the  Bank- 
ruptcy Act,  1849  (c),  was  to  prevent  fictitious  credit  by  an 
appearance  of  wealth,  and  that  it  was  scarcely  possible  to 
suppose  that  credit  was  ever  really  given  upon  the  faith  of 
fixtures  as  distinguished  from  a  house. 


Effeofcof 
usage. 


Prior  to  the  foregoing  decisions,  a  case  of  a  similar 
description  had  occurred  in  the  Court  of  King's  Bench ; 
but  the  determination  was  there  made  to  rest  on  less 
general  grounds.  In  the  case  of  Storer  v.  Hunter  (/),  it 
was  held  that  the  possession  by  a  tenant  of  certain  fixed 
machinery  which  he  had  taken  on  lease  together  with  some 
collieries,*  and  of  new  machinery  which  he  had  erected  to 
replace  some  of  the  old,  was  not  to  be  considered  a  reputed 
ownership  within  the  meaning  of  the  statutes  of  bank- 
ruptcy ;  either  during  the  term,  or,  after  he  had  forfeited 
it,  between  a  judgment  in  ejectment  by  his  landlord  and 
the  execution  of  the  writ  of  habere  facias  possessionem.  But 
in  this  case  the  Court  relied  principally  on  an  usage  which 
was  proved,  of  demising  the  machinery  with  the  collieries, 
the  landlord  retaining  the  right  to  it  on  the  determination 
of  the  tenant's  lease ;  for  it  was  said,  that  this  usage  re- 
butted the  presumption  of  a  reputed  ownership  arising 
from  the  possession  of  the  articles  {g). 


assignees  of  a  bankrupt  were 
held  entitled  to  certain  imple- 
ments and  fixtures  on  the 
ground  of  reputed  ownership. 
But  that  decision  rested  on 
the  fact  of  fraud  between  the 
parties,  in  making  a  pretended 
lease  of  the  premises  and  fix- 
tures to  the  bankrupt ;  and 
the  principle  established  in 
Horn  y.  Baker ^  &c.,  was  not 
adverted  to. 


(d)  5  D.  M.  &  G.  at  p. 
411.  See  also  In  re  M*Kibbin, 
4  Ir.  Ch.  E.  520. 

(e)  12  &  13  Vict.  c.  106, 
s.  125. 

(/)  3  B.  &  C.  368. 

( g)  See  per  Parke,  J.,  in 
argument  in  Coombs  y.  Beau- 
mont, 5  B.  &  Ad.  at  p.  76 ; 
see  also  RuffordY,  Bishop^  6 
Buss.  346 ;  Trappes  y.  Harier^ 
2  Cr.  &M.  153;  Hubbard  y. 
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Of  this  case  it  may  be  remarked,  that  in  some  of  the  Chap.  V.  ■.  8. 
other  decisions  on  the  subject,  the  prevalence  of  a  custom  Remarks 
in  the  neighbourhood  of  demising  fixtures  together  with  f^^storer  v. 
the  premises,  or  of  selling  them  without  reference  to  the  "H«»'*^- 
freehold,  has  been  adverted  to  by  the  judges  as  an  ingre- 
dient in  their  determinations.  It  has  been  seen,  however, 
that  the  rule  which  establishes  that  the  doctrine  of  reputed 
ownership  is  not  applicable  to  things  fixed  to  the  freehold, 
is  founded  on  a  more  general  principle,  depending  on  the 
nature  and  character  of  the  property  itself.  It  is  appre- 
hended, therefore,  that  in  this  case  of  Storer  v.  HunteVy  the 
claim  of  the  assignees  could  not  have  been  supported  in 
any  point  of  view ;  for  according  to  the  general  rule  the 
possession  of  the  fixed  articles  would  not  have  created  a 
reputed  ownership,  even  if  there  had  been  no  usage  in  the 
case;  and  from  the  decision  of  Horn  v.  Baker  and  the 
other  cases,  it  follows,  that  notwithstanding  the  bankrupt 
retained  the  visible  ownership  of  the  machinery,  it  would 
not  have  passed  to  the  assignees  under  the  words  of  the 
statute  ;  and  lastly,  the  assignees  could  not  have  taken  the 
fixed  property  as  part  of  the  bankrupt's  estate  and  effects, 
because  it  appears  from  the  statement  of  the  case,  that 
before  the  act  of  bankruptcy  the  lease  had  been  forfeited, 
and  the  term  was  at  an  end  (A). 

One  further  case  may  here  be  noticed.   A.,  having  con-  Madunery  in 
tracted  to  purchase  a  factory  with  a  steam  engine  and  bM^raX  ° 
fixtures,  took  possession  on  part  payment  of  the  price ;  he  purchaser  of 
never  himself  assumed  the  actual  occupation,  nor  worked 


Bagskaw,  4  Sim.  326 ;  Ex  parte 
Scarth,  1  M.  D.  &  D.  240 ;  and 
ante^  p.  309,  note  [h), 

(A )  See  the  explanation  of 
this  case  given  by  Taunton, 
J.,  in  Clerk  v.  Crownshaw^  3 
B.  &  Ad.  at  p.  808 ;  Fairhurn 
V.  Eastwood,  6  M.  &  "W".  at 
pp.  682,  683.     The  case  was 


tried  a  second  time  at  the 
Derby  Spring  Assizes,  1826, 
and  a  verdict  was  foimd 
against  the  assignees.  It 
was  brought  down  for  trial 
a  third  time  at  the  following 
Summer  Assizes,  but  was 
compromised. 
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the  machinery,  but  retained  the  man  who  before  had  the 
charge  of  it  under  the  vendor  in  the  same  employment. 
The  remainder  of  the  purchase-money  not  being  paid,  A. 
requested  the  vendor  to  re-sell  and  pay  himself;  and 
accordingly  the  latter  immediately  took  possession  of  the 
property,  and  engaged  the  man  in  charge  still  to  continue 
so  on  his  behalf.  On  the  following  day  A.  became  bank- 
rupt. It  was  held  that  in  these  circumstances  the  steam 
engines  and  fixtures  were  not  in  the  reputed  ownership  of 
the  bankrupt  at  the  time  of  his  bankruptcy  (t). 


No  diatdnction  In  the  application  of  the  rule  as  laid  down  in  the  pre- 
tenant's  fix-  Ceding  pages,  a  distinction  was  insisted  upon  in  some  of  the 
turea  and  earlier  cases,  between  fixtures  which  are  put  up  by  a  tenant, 
by  freeholder,  and  those  annexed  by  the  owner  of  the  freehold  to  his  own 
estate ;  and  it  was  contended  that  the  former  partake  so 
much  of  the  nature  of  personalty  that  they  ought  to  be 
considered  goods  and  chattels  within  the  meaning  of  the 
order  and  disposition  clauses  in  the  then  Bankruptcy  Acts. 
This  doctrine  was  admitted  by  some  of  the  judges  in  the 
Courts  of  Bankruptcy ;  at  least  in  respect  of  trade  fixtures 
erected  by  a  tenant,,  which  might  be  removed  without 
damage  to  the  freehold  (j).  But  on  considering  the  true 
nature  of  fixtures  of  whatever  description,  and  that  for 
whatever  purpose  they  may  have  been  erected,  they  all 
alike  change  their  character  by  annexation,  and  participate 
in  that  of  the  freehold,  it  is  impossible  to  reconcile  the 
former  practice  in  bankruptcy  as  found  in  some  of  those 
cases,  with  the  general  rule  as  it  was  finally  declared  in 


(i)  Ex  parte  Watkins^  1  Dea. 
296.  This  case  was  decided 
without  regard  to  the  ques- 
tion, whether  the  property  in 
dispute  was  to  be  regarded 
as  personalty. 

(j)  See  Ex  parte  Lloyd,  1 
Mont.  &Ayr.  494,  506;    Ex 


parte  Wilson,  2  id.  61,  70; 
Ex  parte  Belcher,  id.  160,  167; 
Ex  parte  King,  1  M.  D.  &  D. 
119,  where  the  Court  were 
divided  in  opinion  ;  and  Ex 
parte  Austin,  1  Dea.  &  Ch. 
207,  in  which  case,  however, 
no  judgment  was  given. 
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Ex  parte  Barclay ^  In  re  Gatoan  (j).     It  is  clear,  therefore,  Chap.  V.  ■.  8. 
at  the  present  day  that  no  such  distinction  exists  {k). 

(j)  Aniey'p.SlQ.    And  see  may  refer  to  the  following 

Mather  v.  Fraser,  2  K.  &  J.  cases: — Ex  parte  Broadwood, 

at  p.  555.  1  M.  D.  &  D.  631  ;  Ex  parte 

{k)  For  further  authorities  Scarth,    id.    240  ;    Ex  parte 

on  the  doctrine  of  order  and  Spicer,  2  Dea.  335 ;  and  Ex 

disposition  as  applied  to  the  parte Reynalf  2  M,D.  ScDA^S, 

case  of  fixtures,  the  reader  where  the  cases  are  examined. 


F. 
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Section  4. 
Of  the  Transfer'  of  Fixtures  by  Devise. 


Annexations  WiTH  respect  to  the  transfer  of  fixtures  by  devise,  it  may 
hoid,^in  what  ^®  observed,  that  where  a  testator  has  a  devisable  interest 
cases  de-  in  a  house,  &o.,  he  may  devise  the  incidents  of  the  house, 
and  things  that  are  annexed  to  the  house,  either  together 
with,  or  in  separation  from  the  freehold.  On  the  other 
hand,  if  the  estate  itself  is  not  devisable,  the  things  which 
are  annexed  to  it  are  not  in  general  devisable ;  and,  there* 
fore,  a  tenant  for  life  or  in  tail  cannot  devise  the  doors, 
windows,  or  wainscot  of  a  house,  nor  personal  chattels  that 
are  affixed  to  the  house,  and  which  form  part  of  it ;  but 
such  a  devise  is  void  (/).  But  even  in  this  case,  the  testator 
may  devise  away  such  fixtures  as  are  severable  from  the 
freehold,  and  which  would  go  to  his  personal  representa- 
tive ;  because  these  are  not  incident  to  the  inheritance. 


Annexations 
belong  to  de- 
visee of  the 
land. 


In  general  it  may  be  considered  as  a  rule,  that  the  devisee 
of  land  will  be  entitled  to  all  articles  which  are  affixed  to 
the  land,  whether  the  annexation  takes  place  prior  or  sub- 
sequent to  the  date  of  the  devise,  according  to  the  legal 
maxim  ^^quod  cedifcatur  in  ared  legatd  cedit  legato^^  (m).  By 
a  devise,  therefore,  of  a  house,  all  personal  chattels  which 
are  annexed  to  the  house,  and  which  are  essential  to  its 
enjoyment,  will  pass  to  the  devisee  (n).  And  in  like  man- 
ner, things  that  are  constructively  annexed  to  the  house, 


(0  Shep.  Touch.  469,  470 ; 
CowelVs  Inst.  lib.  2,  tit.  xx. 
pi.  12  ;  D* Eyncourt  v.  Gre- 
gory,  L.  E.,  3  Eq.  382. 

(m)  See  7  WiU.  4  &  1  Vict. 
c.  26,  s.  24. 


(n)  Shep.  Touch.,  supra; 
Herlahenden^ s  Case,  4  Co. 
62  a.  And  see  Colegrave  v. 
Dias  SantoSy  2  B.  &  C.  at  p. 
80,  per  Best,  J.  ;  In  re  Shar- 
man's  Estate,  W.  N.  1873, 
p.  99. 
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as  the  looks,  keys,  and  rings,  &c.,  will  go  to  the  devisee  (o).   Chap.  v.  ■.  4. 

And  so  of  any  other  matter  that  is  incident  to  the  principal 

thing,  although  it  may  be  distinct  from  it ;  and,  therefore, 

if  the  owner  of  a  mill  take  out  one  of  the  mill-stones  to 

pick  or  gravel  it,  and  devise  the  mill  while  the  stone  is 

severed  from  it,  yet  it  shall  pass  as  part  of  the  hiiII  (j^). 

It  is  conceived,  however,  that  an  exception  from  this  Whether  exe- 
rule  will  be  found  to  exist  in  respect  of  the  class  of  fixtures  tures  paaa  to 
(if  any)  (q)  which  do  not  pass  to  the  heir  as  part  of  the  ^«^*«®®- 
inheritance,  but  are  held  to  be  personal  assets  in  the  hands 
of  the  executor.    It  would  seem  to  follow,  that  as  between 
the  executor  and  the  devisee  of  the  land,  the  devisee  would 
not  be  entitled  to  these  under  a  general  devise  of  the  realty. 
This  point,  however,  is  not  altogether  free  from  difficulty ; 
for  although  in  ordinary  cases  the  devisee  takes  the  land 
in  the  same  condition  as  it  would  have  descended  to  the 
heir,  yet,  it  should  be  recollected,  that  the  devisee  of  land 
is  entitled  to  emblements^  (which  are  very  analogous  to 
fixtures),  and  may  claim  them  as  against  the  executor, 
notwithstanding  the  heir  would  not  have  taken  them  with 
the  estate  (r).     In  one  case,  which  was  a  conveyance  by  Ghaut  of 
deed,  a  testator  had  covenanted  to  grant  a  house  and  all  ^w^^ed^ 
things  fixed  to  the  freehold  of  the  house ;  and  on  a  ques-  to  freehold, 
tion  between  the  covenantee  and  the  defendant,  who  was 
the  executor  and  devisee  of  the  house  in  trust  to  settle  it 
according  to  the  covenant,  it  was  held,  that  articles  of  the 
description  just  referred  to,  viz.,  hangings  and  looking- 
glasses  fixed  to  the  walls  of  the  house,  were  not  within  the 
testator's  covenant,  because  they  were  not  to  be  taken  as 
part  of  the  house  (s).    From  this  decision  it  might  perhaps 
be  inferred  that  such  fixtures  would  not  be  comprised  under 
a  corresponding  devise  in  a  will. 

(o)  LifortTs  casBy  11  Co.  at  see  ante,  p.  20. 
p.  50  b.     See  ante,  p.  277.  (q)  See  ante,  pp.  237,  248. 

(p)  a.  V.  Wheeler,  6  Mod.  (r)  See  ante,  p.  272. 

187,  per  Holt,  0.  J. ;  Place  v.  («)  Beck  v.   Eebow,    1    P. 

Faffff,  4  M.  &  E.  277 ;  and  Wms.  94. 
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•     ^"^  ^'  Under  the  Mortmain  Act  (^),  which  in  certain  cases 

Fixtures  pass  avoids  devises  of  lands  and  bequests  relating  to  interests 
for  ohStible  ^^  ^^^  property,  it  was  held  by  the  Vice  Chancellor  of 
pupposee.  England,  that  fixtures  in  a  leasehold  house  of  a  testator, 
such  as  he  was  entitled  to  remove,  would  pass  under  a 
bequest  of  residue  of  personal  estate  for  charitable  pur- 
poses ;  for  these  were  considered  by  the  Vice  Chancellor  as 
mere  personal  chattels  (u). 


Fixtures,  how  With  respect  to  the  language  of  a  devise  relating  to 
de^.  "^*  fixtures,  it  should  be  observed,  that  where  it  is  the  inten- 
tion of  a  testator  expressly  to  devise  fixtures  in  separation 
from  the  freehold,  or  that  the  devisee  of  the  land  shoidd 
take  all  appendages  to  the  land,  it  is  necessary  to  specify 
the  articles  by  some  appropriate  term  or  description.  For 
there  are  decisions  to  the  effect  that  things  fixed  to  the 
freehold  will  not  be  included  under  terms  which  are  usually 
Will  not  pass  applied  to  property  of  a  mere  chattel  nature.  Thus  under 
M^*farm-  ^^  j^^^jj^  u  f^niiture,"  in  a  devise,  it  was  holden  that  the 
devisee  was  not  entitled  to  articles  fixed  to  the  freehold  of 
the  testator's  house,  notwithstanding  they  were  matters  of 
mere  ornament.  In  the  case  of  Alkn  v.  Allen  (^),  a  testator 
gave  to  the  defendant,  inter  alia^  his  furniture,  jewels,  &c. ; 
on  a  bill  brought  by  the  heir  of  the  testator,  it  appeared 
that  the  defendant  claimed  under  this  devise  certain  marble 
slabs  and  chimney-pieces  fixed  in  a  house  of  which  the 
testator  was  the  owner  in  fee,  and  certain  other  slabs  and 
chimney-pieces  belonging  to  a  house  of  which  the  testator 
was  tenant  for  years.  It  was  contended  that  all  these 
things  passed  to  the  devisee,  because  they  were  ornaments 
every  day  taken  down  by  tenants,  and  also  upon  execu- 
tions. But  Lord  Chancellor  King  held,  that  by  the  word 
furniture,  the  devisee  was  not  entitled  to  the  marble  slabs 

{t)  9  Geo.  2,  c.  %Q.  (a?)  Mosely,  112.    But  see 

(m)  Johnston  v.  Swann^    3      Paton  v.  Sheppardy  post,   p. 
Madd.  467.  326. 
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or  ohimnej-pieces  or  anything  fixed  to  the  freehold  on  the  Chap,  v.  ■.  4. 
testator's  own  estate.    And  he  said,  that  glasses  in  panels  ^ 
were  to  be  considered  as  part  of  the  freehold,  but  not  if 
they  were  screwed  in  (p) ;  and  that  there  was  a  great  diffe- 
rence between  the  heir  and  devisee,  or  the  executor  and 
devisee,  and  a  landlord  and  tenant.     So  where  a  testator  ^or  as 
gave  by  his  will  all  his  household  goods  and  implements  of  goods." 
household ;  it  was  held  by  Lord  Chancellor  Talbot,  that 
under  this  bequest  a  clock  in  the  house  would  pass,  '*  if  not 
fixed  to  the  house"  (2).   From  whence  it  may  be  concluded 
that  articles  of  this  description,  if  actually  fixed  to  the  free- 
hold, would  not  be  included  under  a  bequest  of  household 
goods  (a). 

The  term  "  fixed  furniture,"  however,  will  be  sufficient  Bat  induded 
to  comprehend  articles  of  this  description ;  and  may  em-  f^i^ture.*^ 
brace,  perhaps,  even  more  than  the  term  "  fixtures  "  in  its 
strict  sense.  Thus  a  testator  bequeathed  his  leasehold 
messuage,  with  the  grates,  coffers,  locks,  &c.,  "  and  other 
**  fixtures  and  fixed  furniture "  to  A.  for  life ;  and  the 
household  goods,  furniture,  plate,  &c.,  and  other  properties 
in  the  messuage  not  being  comprehended  under  the  pre- 
ceding terms  **  fixtures  and  fixed  furniture,"  to  him  abso- 
lutely. There  were  in  the  messuage  some  looking-glasses, 
which  Vere  standing  on  the  chimney-pieces  and  nailed  to 
the  walls,  and  a  bookcase  standing  on  brackets  and  screwed 
to  the  wall.  It  was  held  that  these  were  comprehended 
under  the  term  "  fixed  furniture  "  in  the  will,  and  that  A. 
took  only  a  life-interest  therein  (J). 


(y)  But  see  antey  Chap.  I. 
p.  8. 

(z)  Slanning  v.  Style,  3  P. 
Wms.  334.     See  ante,  p.  8. 

{a)  And  see  Burn's  Ecc. 
Law,  vol.  4,  p.  201  ;  Swinb. 
WiUs,  pt.  7,  I  10  ;  Godolph. 
Orph.  Leg.  pt.  3,  oh.  20,  §  12. 
See,  however,  Stuart  v.  Earl 


of  Bute,  ante,  p.  218  in  notis. 
{b)  Birch  V.  Dawson,  2  A. 
&  E.  37.  See  the  report  of 
the  case  at  Nisi  Prius,  where 
Littledale,  J.,  expresses  a 
doubt  whether  a  carpet  tacked 
to  the  floor  is  fixed  furniture. 
6  C.  &  P.  658 ;  and  see  ante, 
p.  8. 
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Gifts  of  "fur- 
niture"  in 
leasehold 
house. 


Or,  "house- 
hold fami" 
ture." 


Oriee. 


Mr.  Serjeant  Hill,  in  his  MS.  notes  (c),  in  referring  to 
the  above-mentioned  case  of  Allen  v.  Alletiy  remarks  that  it 
seems  admitted  in  the  case  that  the  legatee  of  '^  furniture  " 
should  have  the  slabs  and  chimney-pieces  in  the  testator's 
dwelling-house,  of  which  he  was  only  tenant  for  years. 
The  suggested  distinction  seems  to  be,  that  in  the  latter 
case,  the  articles  may  be  considered  to  partake  more  of  the 
nature  of  personalty,  because  the  testator  has  only  a  chattel 
interest  in  the  estate  itself  (d).  And  there  is  a  subsequent 
decision  in  conformity  with  this  view  of  the  case.  For  where 
a  testator  made  a  bequest  of  his  **  household  furniture,"  it 
was  held  that  fixtures  consisting  of  stoves,  blinds,  bell- 
pulls,  and  other  articles  generally  considered  as  tenant's 
fixtures,  belonging  to  the  testator  and  in  a  leasehold  house 
occupied  by  him,  would  pass:  and  the  Yice-Ghancellor 
said  the  articles  in  question  were  not  less  furniture  because 
they  were  fixed  to  the  house  (e).  But  this  case  must  be 
taken  to  have  been  decided  with  reference  to  its  special 
circumstances,  as  indicating  the  intention  of  the  testator. 
This, is  shown  by  the  recent  case  of  Finney  v.  Orice  (/). 
There  the  testator  bequeathed  to  his  wife  all  his  house- 
hold furniture,  plate,  linen,  &c.,  and  devised  and  bequeathed 
his  residuary  estate  to  trustees  in  trust  for  sale.  On  the 
sale  of  a  leasehold  house  the  widow  claimed  the  tenant's 
fixtures,  and  the  above  case  of  Paton  v.  SheppaM  was 
relied  upon  in  her  favour.  Jessel,  M.  R.,  however,  said, 
''  I  dissent  most  emphatically  from  the  proposition  that 
''  where  the  owner  of  a  leasehold  house  containing  tenant's 
"  fixtures  bequeathes  the  house  to  A.,  and  the  *  furniture'  to 


(c)  See  his  copy  of  Vin.  Ab. 
in  Innc.  Inn  library,  vol.  xiv. 
p.  319,  tit.  House  (E.). 

id)  The  case  before  the 
Court  does  not,  however, 
seem  to  involve  this  point. 
It  is  clear  the  heir  was  not 
entitled  to  the  fixtures  on 
the  leasehold  estate  ;  but  the 


question  would  still  remain 
whether,  as  between  the  de- 
visee and  the  executor,  they 
would  pass  to  the  devisee  as 
furniture. 

{e)  Paton  v.  JSheppard,  10 
Sim.  18C ;  and  see  Jarman  on 
Wills  (4th  ed.),  vol.  1,  p.  757. 

(/)  10  Ch.  D.  13. 
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"  B.,  that  entitles  B.  to  remove  the  mantel-pieoes,  stoves,   Chap.  v.  ■.  4. 

"  kitchen  dressers  and  shelves,  and  articles  of  that  kind. 

"  In  my  opinion  it  is  clear  that  whether  you  regard  the 

'^  ordinary  nse  of  language,  or  the  technicalities  of  the  law 

^'  relating  to  fixtures,  such  articles  do  not  pass  under  the 

"word  *  furniture.'"    His  Lordship  then  intimated  that 

in  Paton  v.  Sheppard  there  were  special  circumstances. 

In  the  case  of  wills,  however,  the  intention  of  parties  intention  of 
more  than  any  particular  form  of  expression  is  the  criterion  ^**°Jli  ^^ 
to  be  resorted  to,  for  ascertaining  whether  things  affixed 
pass  by  a  conveyance  of  the  real  or  of  the  personal  estate. 
And  with  respect  to  this  it  may  be  observed,  that  the  in- 
tention of  a  testator  may  frequently  be  indicated  by  the 
circumstance  of  the  articles  having  been  used  together 
with  the  premises  during  the  lifetime  of  the  party  {g). 
Thus  where  a  testator  devised  his  copyhold  estate,  con- 
sisting of  a  brewhouse  and  malthouse ;  under  this  devise 
the  plant  of  the  brewhouse  was  held  to  pass  with  the  brew- 
house  itself,  although  there  was  a  bequest  of  the  personal 
estate  to  another ;  for  the  Court,  without  reference  to  the 
doctrine  of  fixtures,  presumed  that  from  the  circumstance 
of  their  having  been  in  lease  together,  the  testator  must 
be  understood  to  have  devised  them  together  {h). 

So,  in  Finder  v.  Finder  (i),  where  the  testator  gave  his  Pinderr. 
real  and  leasehold  estates  at  B.,  and  also  his  stock  in  ^***^' 
trade,  goodwill  and  effects  belonging  to  his  business  of  a 
manufacturer,  to  his  son  A.,  and  charged  his  estates  with 
payment  of  legacies  to  his  other  children  ;  Malins,  Y.  0., 
held  that,  it  being  the  intention  of  the  testator  that  A. 
should  have  the  business,  trade  fixtures  passed  to  him 

(y)  As  to  the  effect  of  cus-  Poyntz^  3  Wils.  141 ;  Buck  v. 

torn  in  such  cases,  see  Lowther  Norton,    1    Bos.    &  Pul.  53  ; 

V.  Cavendish,  1  Ed.  99,  118;  Doe  d.  Clements  v.  Collins,  2 

ante,  p.  240.  T.  E.  498 ;  Press  v.  Parker, 

(A)    Wood  V.  Gaynon,  Amb.  2   Bing.    456  ;    Bodenham  v. 

395.     And  see  upon  this  sub-  Pritchard,  1  B.  &  C.  350. 
jeet,    Gulliver  d.  Jeffereys  v.  (0  18  W.  E.  309, 


328 


TRANSFER  OF  FIXTURES. 


Fart  I. 


under  the  bequest  of  stock  in  trade  and  efPeots,  and  not 
under  the  devifle  of  real  and  leasehold  estates  charged  with 
the  legacies  (k). 


Agreement 
for  fixtures, 
whether 
within  the 
Statute  of 
Fraads. 


Sbction  V. 

0/  the  Fomi  of  Agreements  as  affected  by  the  Statute  of 

Frauds ;  and  of  Stamps. 

It  remains  now  to  mention  a  few  particulars  respecting 
the  proper  formalities  to  be  obserred  in  agreements  and 
oonvejanoes  relating  to  fixtures.  And  the  most  important 
question  that  occurs  upon  this  subject  is,  whether  contracts 
which  relate  to  the  sale  and  transfer  of  fixtures  can  be 
considered  to  fall  within  the  provisions  of  either  the  fourth 
or  the  seventeenth  sections  of  the  Statute  of  Frauds  (/). 
Although  this  question  may  be  supposed  to  have  frequently 
arisen,  as  well  upon  original  demises  between  landlords 
and  tenants,  as  upon  assignments  between  out-going  and 
in-coming  tenants,  and  upon  sales  under  executions,  yet 
there  are  but  few  cases  in  which  it  has  been  the  subject  of 
judicial  decision.  Where,  indeed,  the  contract  relates  to  a 
transfer  of  fixtures  together  with  the  land,  it  clearly  falls 
within  the  fourth  section  of  the  statute ;  and  it  is  appre- 
hended that  in  such  a  case  any  agreement  for  the  sale, 
valuation,  &c.,  of  the  fixtures,  although  it  may  be  of  a 
chattel  interest  only,  must  be  in  writing,  and  executed 
according  to  the  formalities  required  by  the  statute  (m). 

in  land,  and  must  be  in 
writing,  Vauffhan  v.  Hancock^ 
16  L.  J.,  C.  P.  1.  In  both 
these  cases  the  Court  were  of 
opinion  that  the  contracts 
were  entire,  and  that  being 
void  in  part,  they  must  be 
void  in  to  to.  And  see  Kelly  v. 
Webster,  21  L.  J.,  C.  P.  163 ; 
JRonayney.  Sherrardj  11  Ir.R., 
C.L.  146,  distinguishing  (?rtftfn 
V.  Saddington,  7  E.  &  B.  503. 


{k)  As  regards  growing 
crops,  these  will  pass  under 
a  bequest  of  farming  stock. 
In  re  Roose^  17  Ch.  D.  696. 

(/)  29  Car.  II.  c.  3. 

(m)  See  as  to  an  agreement 
for  house  and  furniture  being 
within  the  statute,  Mechelen 
V.  Wallace,  7  A.  &  E.  49.  So 
an  agreement  to  take  pre- 
mises, and  to  pay  for  furniture 
and  fixtures,  &c.,  is  an  agree- 
ment relating  to  an  interest 
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But  the  question  has  given  rise  to  greater  doubt  when   Chap.  Y.  a.  5. 
things  annexed  to  the  freehold  are  sold  in  contemplation  Saie  of  fix- 
of  an  immediate  severance,  and  the  contract  takes  place  tures  in  oon- 
between  parties  who  do  not  transfer  any  interest  whatever  soyerance. 
in  the  land.    In  this  case  the  subject  of  the  contract  is 
in  the  view  of  the  parties  a  bare  chattel;   and,  as  was 
observed  by  Lord  Ellenborough  in  the  case  of  Parker 
V.   Staniland  (n),    it    does    not    follow    because    articles 
are  not  at  the  time  of  the  contract  in  the  shape  of 
personal  chattels,  as  not  being  severed  from  the  land  so 
that  larceny  might  be  committed  of  them  (o),  that  therefore 
the  contract  for  the  purchase  of  them  passes  an  interest 
in  land  within  the  fourth  section  of  the  Statute  of  Frauds. 
Accordingly  the  case  of  Hallen  v.  Bunder  (p)  is  a  distinct  Sale  of  te- 
authority  that  a  sale  of  fixtures  by  a  tenant  does  not  fall  byvjduation^ 
within  the  provisions  of  that  section.   In  that  case  a  tenant  »o*  within 

pj  'iir  •i.'iT_«x  J  the  statute. 

a  few  days  previous  to  the  expiration  of  his  tenancy  agreed 
with  his  landlord,  and  at  his  request,  to  leave  the  fixtures, 
the  latter  engaging  to  take  them  at  a  valuation;  the 
tenant  accordingly  gave  up  possession  of  the  premises  with 
the  fixtures  to  the  landlord,  and  the  fixtures  were  after- 
wards valued  by  brokers  on  each  side  at  above  10/.,  and 
they  signed  the  appraisement.  It  was  held  by  the  Court 
of  Exchequer  that  this  was  not  a  sale  of  any  interest  in 
land  within  the  above  section  of  the  statute.  It  is  clear 
that  a  sale  by  a  tenant  of  fixtures  alone,  is  not  in  any 
sense  a  sale  or  parting  with  an  interest  in  land.  In  such  a 
case  if  the  sale  be  to  a  person  taking  or  having  an  interest 
in  the  land,  as  to  air  incoming  tenant  or  the  landlord,  the 
transaction  is  in  the  nature  only  of  an  abandonment  or 
waiver  of  the  vendor's  right  to  sever  the  fixtures ;  or,  if 
the  purchaser  be  a  person  who  has  no  interest  in  the  soil, 
it  amounts  to  a  transfer  of  the  same  right  (q). 

(«)  11  East,  362,  365.  Q.  B.  D.  700. 
(o)  See  post,  p.  398.  (y)  See  per  Cresswell,  J., 

Ip)  1  Or,  M.  &  K.  266,  fol-  in  Kelfy  v.  Webster,  12  C.  B. 

lowed  in  Lee  v.    Gashell,    1  at  p.  289 ;  per  Cockbum,  0.  J., 
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Sale  of  rever- 
SLonary  in- 
terectt  in 
fixtures  by 
parol. 

Sale  of  fix- 
tures b^ 
owner  in  fee, 
urbether 
within  the 
statute. 


AnalogT*  of 
sale  of  g^w- 
ing  crops — 
fruetua  natu» 
rales; 


Fruetus  tn- 
duatrialet. 


In  a  oase  at  Nisi  Piius,  it  was  ruled  by  Gresswell,  J., 
that  a  reyersionaiy  interest  in  trade  fixtures,  e,g.^  a  steam 
boiler,  would  pass  to  a  purchaser  under  a  parol  agreement, 
and  that  a  deed  was  not  in  such  a  case  necessary  (r).  It 
does  not,  as  yet,  appear  to  have  been  determined  whether  a 
sale  by  an  owner  in  fee  or  tenant  in  tail  («),  of  articles 
annexed  to  the  freehold,  falls  within  the  4th  section.  In 
this  case  the  vendor  has  not  a  mere  right  to  sever  the 
articles,  but  he  has  the  absolute  property  in  the  things 
sold.  It  is  by  no  means  easy  to  express  a  definite  opinion 
upon  this  point,  but  it  is  submitted  that  the  question  must 
be  decided  upon  the  analogy  of  the  cases  as  to  the  sale  of 
things  growing  in  the  8on(^).  Such  things  are  divided 
into  two  classes,  fructus  naturales  and  fructus  tndustriales. 
As  regards  the  first  class,  the  decisions  show  that  a  sale  of 
such  things,  e.  g.y  growing  grass,  apples,  &c.,  where  the 
property  passes  to  the  purchaser  before  severance,  but  it  is 
contemplated  that  they  shall  remain  in  the  soil  until 
maturity,  is  a  transfer  of  an  interest  in  land  within  the 
4th  section  (u).  On  the  other  hand,  it  seems  according  to 
the  latest  decision  upon  the  point,  that  although  the  pro- 
perty passes  before  they  are  severed,  yet  if  it  is  intended 
that  there  shall  be  an  immediate  severance  from  the  soil, 
that  section  does  not  apply  (a;).  The  law  legsxdB  fructu^ 
indmtrialesy  however,  in  a  different  light,  and  although, 
strictly  speaking,  growing  crops  of  this  class,  e,  g.j  com, 
potatoes,  &c.,  are  a  part  of  the  realty  (y),  they  are  so  far 


in  Lee  v.  G  a  shell j  1  Q.  B.  D. 
at  p.  701 ;  Blackburn  on  Sale, 
p.  20.  And  see  ante,  Chap.  I. 
p.  28. 

(r)  Petrie  y.  Dawson,  2  C. 
&  K.  138. 

(«)  Ante,  pp.  33,  186.  As 
to  the  rights  of  a  tenant  for 
life,  see  ante,  p.  187,  duApost, 
p.  331,  note  (a). 

{t)  See  HaUen  v.  Bunder, 
1  Cr.  M.  &  K.  at  p.  275 ;  but 


see  per  Oockbum,  C.  J.,  in 
Lee  V.  Gaskell,  1  Q.  B.  D.  at 
p.  702. 

(w)  Crosby  v.  Wadswortk, 
6  East,  602  ;  Rodweli  v.  PhiU 
lips,  9M.  &  W.  501. 

(a?)  Marshall  y.  Green,  1  C. 
P.  D.  35. 

(y)  Brantom  v.  Griffits,  1 
C.  P.  D.  at  p.  353,  per  Brett, 
J. ;  affirmed,  2  C.  P.  D.  212. 
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oonsidered  as  chattels,  that  a  sale  of  them  is  in  no  case  ci&ap.Y.s.5. 
within  the  4th  section  of  the  statute  (2). 

An  application  of  the  principles  upon  which  these  de- 
cisions are  founded  to  the  case  of  a  sale  of  fixtures  by  an 
owner  in  fee  or  tenant  in  tail,  seems  to  authorize  the 
following  propositions.     First,  where  the  sale  is  of  articles  Sale  of  fix- 
so  annexed  to  the  freehold  that  they  would  pass  to  the  J^i^*^^ 
heir  of  the  vendor  as  against  his  executor,  and  the  property  ^<^  immediate 

Boveraiioe  la 

passes  immediately  to  the  purchaser,  but  it  is  yitended  that  within  sect.  4. 

the  articles  should  remain  annexed  for  any  considerable 

period,  the  4th  section  is  applicable.     Secondly,  a  sale  of,  Seeus,  as  to 

and  transfer  of  property  in,  fixtures  to  which  the  executor  ^'^g^^' 

would  be  entitled  and  not  the  heir,  is  not  within  the  pro-  outor. 

visions  of  that  section,  although  immediate  severance  is 

not  contemplated  (a). 


It  remains  to  consider  the  case  of  a  sale  of  articles  to  Sale  of  fiz- 
which  the  heir  would  be  entitled  (6),  where  the  property  J^^^jJ*^*^ 
passes  before  severance,  but  it  is  intended  that  the  pur-  immediate 
chaser  shall  forthwith  sever  and  remove  the  things  sold,  ^ntem^ted. 
In  this  instance,  were  it  not  for  the  decision  in  Marshall  v. 
Green  (c),  the  transaction  would,  it  is  thought,  fall  within 
the  provisions  of  the  section,  because  the  vendor  conveys  to 
the  purchaser  the  property  in  things  which  are  for  all  pur- 
poses in  contemplation  of  law  a  part  of  the  land  (d).    That 


(2)  Evans  v.  Roberts,  5  B. 
&  C.  829  ;  Jones  y.  Flinty  10 
A.  &  E.  753;  Marshall  v. 
Green,  supra.  And  see  May- 
Jield  V.  Wadsley,  3  B.  &  C. 
367  ;  ante,  p.  266  et  seq, ;  and 
post,  p.  333. 

(a)  The  same  remark  would 
apply  to  a  sale  by  a  tenant  for 
life  of  fixtures  which  he  has  a 
right  to  sever  {ante,  p.  187); 
or  to  a  sale  by  a  tenant  for 
years  of   fixtures    of    which 


he  is,  under  the  Agricultural 
Holdings    Act,    1883    {ante, 
p.   92),  in  exception  to  the 
general  rule,  the  owner. 
{b)  Ante,  p.  211  et  seq, 

(c)  Supra, 

(d)  Thus,  it  appears  to  have 
been  considered  by  the  Court 
of  Exchequer  in  Ireland  that 
a  sale  of  the  materials  of  a 
house  would  be  within  the 
section.  Ronayne  v.  Sherrard, 
11  Ir.  R,  C.  L.  146,  151. 
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Part  I.      case,  however,  appears  to  have  gone  further  than  any  other 
'  '   decision  upon  the  section,  at  least,  if  the  Court  thought 

that  the  property  passed  before  the  trees  were  out,  for  if 
that  be  so  the  judgment  depends  entirely  upon  the  con- 
sideration that  the  buyer  was  not  to  deriye  any  benefit 
from  the  land  (e).  Accepting  this  as  an  authority,  there-; 
fore,  it  seems  that  in  the  above  instance  the  transaction 
Goniraot  exe-  would  be  outside  the  scope  of  the  section.  In  such  a  case, 
appraiaement.  towever,  even  if  the  articles  while  they  subsisted  in  a  state 
of  annexati(}p  were  to  be  considered  an  interest  in  land 
within  the  statute,  it  appears  from  analogy  to  the  cases  re- 
lating to  the  sale  of  trees,  &c.,  that  a  contract  which  could 
not  be  enforced  for  want  of  the  requisites  of  the  statute, 
might  give  a  right  of  action  where  it  had  been  executed  by 
an  appraisement  having  been  made  of  the  things  sold(/). 


AgreemeEiit  to 
ereot  fixtures 
not  within 
sect.  4. 


It  is  plain  that  a  mere  agreement  to  erect  fixtures  is  not 
within  the  Statute  of  Frauds,  whether  it  be  an  agreement 
by  the  landlord  to  erect  them  upon  land  already  demised 
to  a  tenant,  or,  d  fortioriy  by  any  other  person  not  having 
an  interest  in  the  land(^). 


Sale  of  fix- 
tures bj 
tenant  not 
within  sect. 
17. 


Upon  the  question  whether  contracts  which  relate  to  the 
sale  and  transfer  of  fixtures  fall  within  the  provisions  of 
the  17th  section  of  the  Statute  of  Frauds,  the  case  of 
Hallen  v.  Bunder  (A),  already  referred  to,  further  decided 
that  upon  a  sale  of  fixtures  by  a  tenant,  a  note  in  writing 
was  not  necessary  as  upon  a  sale  of  goods  above  10/.  under 


(e)  See  per  Brett,  J.,  1  C. 
P.  D.  at  p.  42. 

{/)  See  Hallen  v.  Runder, 

1  Cr.  M.  &  R.  266,  ante^  p. 
329  ;  Poulter  v.  Killingbeck,  1 
Bos.  &  Pul.  397  ;  Tealr.  Auty, 

2  Brod.  &  Bing.  99.  See  also 
as  to  the  effect  of  an  appraise- 
ment of  fixtures,  Salmon  v. 
Watson,  4  Moore  (C.  P.),  73; 
see  further,  Green  v.  Sadding- 


ton,  7  E.  &  B.  503  (distin- 
guished in  Ronayne  v.  Sher- 
rardy  11  Ir.  R,  C.  L.  146); 
Dart'  sTendors  and  Purchasers 
(5th  ed.),  p.  200  ;  Leake  on 
Contracts  (2nd  ed.),  p.  249 
et  sea. 

{g)  Mann  v.  Nunn,  43  L. 
J.,  C.  P.  241  ;  Donellan  v. 
Read,  3  B.  &  Ad.  899. 

(/*)  See  ante,  p.  329. 
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that  section.     To  the  same  effect  is  the  decision  in  Lee  v.   Chap.  y.  a.  5. 
Oa8kell{i),  decided  in  1876,  where  the  action  was  for  the  j^  ^  ^^. 
price  of  certain  fixtures.     It  appeared  that  a  tenant  having  **''• 
become  bankrupt,  the  trustee  sold  the  tenant's  fixtures 
whilst  still  unsevered  to  the  plaintiff,  who  subsequently 
sold  them  to  the  defendant  (the  landlord)  without  any 
agreement  or  memorandum  in  writing.      The  Queen's 
Bench  Division  held  that  Hallen  v.  Bunder  was  directly  in 
point  and  binding  upon  them,  and  that  fixtures,  although 
they  may  be  removable  during  the  tenancy,  as  long  as  they 
remain  unsevered  are  part  of  the  freehold,  and  cannot  be 
disposed  of  to  the  landlord  or  anyone  else  as  goods  and 
chattels. 

Although  in  the  recent  edition  of  a  work  of  high  Sale  to  per- 
authority  (A-),  a  doubt  is  intimated  whether  a  sale  of  fixtures  thanS^ord. 
to  a  person  other  than  the  landlord  is  not  within  the 
section,  it  is  apprehended  that  no  distinction  exists  in  this 
respect,  as  well  for  the  reasons  given  in  Lee  v.  Oaskell^  as 
from  the  fact  that,  as  has  been  already  pointed  out  (/),  all 
that  the  tenant  has  to  transfer  in  either  event  is  a  right  to 
sever  the  things  sold.  Such  a  right  cannot  be  regarded  as 
goodsy  tcares  or  merchandizes. 

It  is  somewhat  curious  that,  whilst  it  is  clear  that  a  Sale  of  grow- 
sale  of  fructus  naturalea  is  not  a  sale  of  goods  within  "heS" 
the  17th  section,  the  question  whether  a  sale  of  fructm  within  sect. 
industriales  whilst  in  the  soil,  is  within  the  section  does 
not  hitherto  appear  to  have  been  decided.     We  have 
already  seen  that  a  sale  of  such  things  does  not  fall 
within  the  4th  section,  because  they  are  to  a  certain  extent 
looked  upon  as  chattels  (m).     They  are,  however,  looked 
upon  as  such  only  for  certain  purposes ;  viz.,  as  between 
heir  and  executor,  or  executor  and  remainderman  (n),  and 

(0  1  a  B.  D.  700.  (0  Ante,  p.  329. 

(k)  Benjamin  on  Sales  (Srd     •    (m)  Ante,  p.  330. 
ed.),  p.  118.  (n)  Ante,  p.  265  et  seq. 
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Fart  I. 


Sale  of  fix- 
tures by  free* 
holder  not 
-within  sect. 
17. 


for  the  purposes  of  execution  {o)  and  distress  (p).  In  all 
other  respects  they  are  no  less  a  part  of  the  land  than 
tenants'  fixtures  (q).  In  Evans  v.  Roberts  (r),  however,  one 
at  least  of  the  learned  judges  {s)  expressed  an  opinion  that  a 
sale  of  growing  produce  of  this  class  is  a  sale  of  goods, 
wares,  and  merchandise  within  the  meaning  of  the  section ; 
and  he  appears  to  have  thought  that  tenants'  fixtures  stood 
upon  the  same  footing.  As  regards  these  last,  we  have 
seen  {t)  that  the  conyerse  has  been  decided,  and  it  is  proper 
to  add  that  Lord  Blackburn,  in  his  well-known  treatise  on 
the  contract  of  sale  (</),  states  that  the  view  adopted  by 
Littledale,  J.,  as  to  crops  is  exceedingly  questionable,  and 
that  no  authority  was  given  for  it.  The  balance  of 
authority,  therefore,  would  certainly  seem  to  be  against  a 
construction  of  the  section  which  would  include  fructus 
industriales  whilst  unsevered  from  the  soil. 

In  conclusion,  it  is  thought  that  the  decisions  in  Hallen 
V.  Runder  and  Lee  v.  Oaskell  (;c),  as  to  tenants'  fixtures, 
d  fortiori  authorize  the  inference  that  a  sale  of  fixtures  by  a 
freeholder — whether  tenant  in  fee,  tenant  in  tail,  or  tenant 
for  life — is  outside  the  scope  of  the  17th  section,  which  does 
not  affect  the  sale  of  articles  that  form  a  portion  of  the 
freehold  when  sold,  even  though  they  be  such  as  an  exe- 
cutor might  be  entitled  to  sever  and  remove  as  against  the 
heir  {y) .    The  same  may,  possibly,  be  said  of  the  exceptional 


(o)  Post^  p.  396,  note  (m). 

Ip)  Post,  p.  392. 

{q)  Per  Brett,  J.,  in  Bran- 
torn  V.  Griffit8,  1  C.  P.  D.  at 
p.  353  ;  affirmed,  2  C.  P.  D. 
212;  and  see  ante^  pp.  28, 
330. 

(r)  5  B.  &  0.  829. 

(*)  littledale,  J.,  at  p.  840. 
The  remarks  of  Bayley,  J.,  to 
the  same  effect  (at  p.  837), 
were  possibly  meant  to  apply 
only  to  the  facts  of  the  par- 
ticular case.     See  the  begin- 


"1 


ning  of  his  judgment. 

'/)  Ante,  p.  332. 

[u)  Blackburn  on  Sale, 
pp.  19,  20. 

(x)  Ante,  pp.  332,  333. 

(y)  Of  course  it  would  be 
otherwise  with  reference  to 
articles  which,  though  at- 
tached to  the  freehold  to  a 
certain  extent,  never  lose  the 
character  of  chattels,  e,g,  pic- 
tures, mirrors,  &c.  See  ante^ 
Chap.  I.  p.  8. 
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instance  of  fixtures  which,  under  the  Agricultural  Holdings   Chap.  Y.  b.  5. 
Act,  1883  (a),  remain  the  property  of  the  tenant  after 
annexation,  for  in  such  a  case,  it  is  apprehended,  thej  none 
the  less  cease  to  be  chattels  for  the  time  being. 

It  is  hardly  necessary  to  state  that  if  by  the  contract  of  Where  pro- 
sale  the  property  in  fixtures,  or  things  growing  in  the  S^^  untU 
soil,  whether  fructm  fiaturaks  or  fruclus  industtnaleSy  does  a^ter  seve- 
not  pass  until  after  severance,  the  requirements  of  the  17  applies/ 
17th  section  of  the  Statute  of  Frauds  must  be  complied 
with,  or  the  contrcu^t  will  not  be  good.     For  in  such  cases 
the  articles  sold  are  goods  and  chattels  at  the  time  of 
delivery  to  the  purchaser  (a). 

STAMPS  ON  INSTRUMENTS  RELATING  TO  FIXTURES. 

A  few  observations  occur  with  respect  to  the  provisions  Stamps  on 
of  the  Stamp  Act,  1870  (6),  os  they  apply  to  schedules  or  &c^fo^fci- 
inventories  of  fixtures,  and  the  amount  of  stamps  on  tures. 
agreements,  leases,  &c.,  of  fixtures. 

These  schedules  or  inventories  are  either  annexed  to  or 
endorsed  upon- leases,  &c.,  or  they  are  distinct  instruments 
which  are  merely  referred  to  in  the  lease ;  and  the  aboviB 
Act  provides  that  a  schedule  inventory,  or  document  of 
any  kind  whatsoever,  referred  to  in  or  by,  and  intended 
to  be  used  or  given  in  evidence  as  part  of,  or  as  material  to, 
any  other  instrument  charged  with  any  duty,  but  which  is 
separate  and  distinct  from,  and  not  indorsed  on  or  annexed 
to,  such  other  instrument,  where  such  other  instrument 
is  chargeable  with  any  duty  not  exceeding  10s.  shall  be 
chargeable  with  the  same  duty  as  such  instrument,  and  in 
any  other  case  shall  be  chargeable  with  a  duty  of  10«.  (c). 

(«)  46&47  Vict.  c.  61,  s.  34.  jamin  on  Sales  (3rd  ed.),  p. 

See  antSj  pp.  92,  331.  106  et  aeq, 

(a)   Washhoum  v.  Burrows^  {b)  33  &  34  Vict.  c.  97. 

1  Exch.  107,  115.     See  gene-  (c)  Schedule, tit.  "Schedule 

rally  upon  this  subject,  Ben-  Inventory.'* 
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Fartl. 

Stamping  of 
nnstamped, 
&o.,  instni- 
meots. 


The  Act  also  contains  provisions  for  the  stamping  of  un- 
stamped or  insufficiently  stamped  instruments,  and  enacts 
that  save  as  therein  provided,  no  instrument  shall,  except 
in  criminal  proceedings,  be  admissible  in  evidence,  unless 
it  is  duly  stamped  (c).  It  has  been  held  that  the  circum- 
stance of  such  an  inventory  not  being  stamped,  will  not 
vitiate  the  deed  itself  to  which  it  refers  (d). 


Stamps  on 
oonveyanoes. 


As  regards  conveyances  it  should  be  noticed  that  an 
instrument  will  require  to  be  stamped  as  such,  though  it 
contains  words  in  the  past  tense,  if  it  is  meant  to  be  a  record 
of  a  transfer  of  property.  Thus,  in  Horsfall  v.  Hey  (c), 
the  plaintiff  gave  in  evidence  the  following  document : — 
"  Memorandum  that  Mr.  Thomas  Hey  has  sold  to  G.  Hey 
all  the  goods,  stock  in  trade,  and  fixtures  in  the  shop  of 
Walter  Hey  at,  &o.,  for  90/."  The  document  bore  an 
agreement  stamp  only.  The  Court  of  Exchequer  held 
that  the  instrument  operated  as  an  immediate  conveyance 
of  the  property  and,  therefore,  the  agreement  stamp  was 
insufficient. 


Stamps  on 
agreements. 


With  respect  to  other  provisions  contained  in  the  Stamp 
Act,  it  appeals  that  an  agreement  for  the  sale  and  pur- 
chase of  fixtures  requires  a  stamp,  where  the  amount  is 
61,  and  upwards  (/) ;  for  such  an  agreement  is  not  within 
the  exemption  in  the  Act  relative  to  the  sale  of  goods, 
wares  or  merchandise  {g).  And  an  instrument  relating  to 
the  sale  of  goods,  which  would  have  been  within  the 


(c)  Sects.  15—17  ;  44  Vict, 
c.  12,  s.  44. 

{d)  Duck  V.  Braddyll,  1 
M*Clel.  217,  235. 

{e)  2  Exch.  778.  As  to 
stamps  on  conveyances,  see 
33  &  34  Vict.  c.  97,  s.  70, 
Schedule,  tit.  "  Conveyance." 
-  (/)  Sect;  36,  and  Schedule, 
tit.  "Agreement." 


(y)  See  Horsfall  v.  Hey^ 
supra;  Wick  v.  Hodgson^  12 
Moore  (0.  P.),  213 ;  Marson  v. 
Short,  2  Scott,  243,  249,  per 
Park,  J. ;  Chanter  v.  Dicken- 
son, 6  Scott,  N.  R.  182,  190, 
per  Erskine,  J.  And  see  Pin- 
ner V.  Arnold,  2  Cr.  M.  &  R. 
613. 
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exemption,  will  require  a  stamp  if  it  also  embraces  the  Chap,  v.  a.  5. 
transfer  of  fixtures  (h). 

It  has  been  held  that  an  instrument  containing  an  agree-  Agreement 
ment  for  the  purchase  of  fixtures  in  a  house,  and  which  of'&i^^f  in 
contains  also  a  present  demise  of  the  house,  cannot  be  demiaeof 

'  11011B6 

given  in  evidence  to  prove  the  sale  of  the  fixtures  in  an 
action  for  their  value,  unless  it  has  a  lease  stamp ;  the  one 
contract  being  auxiliary  to  the  other  an  agreement  stamp 
is  not  sufficient  (t).  And  where  a  lease  reserves  one  rent 
for  a  house,  and  there  is  another  separate  and  distinct 
reservation  for  the  furniture  and  fixtures,  the  stamp  must 
be  to  an  amount  in  proportion  to  the  two  reservations  {k). 


In  the  case  of  Buxton  v.  Bedall{l)y  it  was  held  that  an  Agreement  to 
executory  agreement  for  the  making  and  putting  up  of  ^nlchmm-. 
machinery  in  a  house,  was  not  within  the  exemptions  con- 
tained in  the  Stamp  Acts  then  in  force,  in  favour  of  agree- 
ments for  or  relating  to  the  sale  of  goods,  &o.,  but  that  it 
must  be  stamped  like  any  other  agreement :  this  decision, 
however,  has  been  overruled  by  more  modem  cases  (w). 
The  duty  formerly  payable  on  the  sale  of  fixtures  by 
auction  has  been  abolished  (n). 


(A)  Horsfall  v.  Hey,  supra, 

(i)  Corder  v.  Drakeford,  3 
Taunt.  382.  And  see  Grey  v. 
Smithf  1  Camp.  387 ;  Nichol- 
son V.  Smith,  3  Stark.  128; 
Clayton  v.  BurtenshaWy  5  B.  & 
C.  41,  and  the  cases  cited  in 
note  (y),  supra, 

(k)  Coster  v.  Cowling^  7 
Bing.  456  ;  Clayton  v.  Burten- 
shatv,  supra, 

(/)  3  East,  303. 

(m)  IVilks  V.  Atkinson,  6 
Taunt.  1 1  ;  Hughes  v.  Breeds, 
2  C.  &  P.  169,  per  Abbott, 
C.  J. ;  Garhutt  v.  Watson,  6 
B.    &    Aid.    613;    Pinner  v. 

F. 


Arnold,  2  Or.,  M.  &  E.  613; 
Marson  v.  Short,  2  Scott,  243; 
Chanter  v.  Dickenson,  6  Scott, 
N.E.  182,  190.  See  9  Geo.  4, 
c.  14,  s.  8,  as  to  stamp  duties 
on  executory  contracts  for  the 
sale  of  goods  of  the  value  of 
10/.  and  upwards  within  that 
statute.  This  section  is  not 
repealed  by  33  &  34  Yict.  c.  99, 
and  is  still  applicable ;  see  33 
&  34  Vict.  c.  97,  s.  3. 

{71)  For  the  stamps  required 
on  valuations  of  fixtures,  and 
for  other  points  connected  with 
such  valuations,  the  reader  is 
referred  to  Appendix  (C). 

z 
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ANNEXATIONS  TO  LAND, 


Parti. 


Land  rateable 
to  the  poor 
according  to 
its  value  im- 
proved by 
annexations. 


CHAPTER  VI. 

ON  THE  RIGHTS  AND  LIABILITIES  OF  PARTIES  IN  RESPECT 
OP  LAND  AS  INCREASED  IN  VALUE  BY  THE  ANNEXA- 
TION   OF  PERSONAL   CHATTELS. 

The  law,  in  a  variety  of  instances,  determines  the  liabilities 
of  persons  to  perform  public  duties,  or  to  contribute  to 
public  charges,  in  consequence  of  the  possession  of  real 
property.  In  like  manner  it  confers  many  important 
rights  on  freeholders  and  tenants  of  inferior  estates,  by 
reason  of  their  interest  in  land.  In  these  instances  it  is 
frequently  necessary  to  ascertain  the  precise  value  of  the 
property ;  and  wherever  that  value  has  been  increased  by 
the  annexation  of  personal  chattels  to  the  freehold,  it  wiU 
be  important  to  take  into  consideration  the  nature  and 
doctrine  of  fixtures. 

• 

Thus,  with  respect  to  the  liabilities  of  persons  to  make 
contribution  to  the  poor  rates,  the  statute  43  Eliz.  c.  2, 
enacts  that  competent  sums,  to  be  levied  for  the  purposes 
therein  specified,  should  be  raised  by  the  taxation  of  every 
occupier  of  lands  and  houses  in  a  parish.  And  in  the 
construction  of  this  statute  it  is  held  that  land  and  houses 
are  to  be  rated  according  to  their  annual  value,  although 
that  value  may  be  in  part  derived  from  the  annexation  of 
personal  chattels  {a). 


(a)  The  mode  in  which  the 
net  annual  value  is  to  be  esti- 
mated is  provided  for  by  6  & 
7  WiU.  4,  c.  96,  8.  1.  See  25 
&  26  Vict.  c.  103,  68.  15,  36 ; 
27  &  28  Vict.  c.  39  ;  32  &  33 
Vict.  c.  41  ;  43  &  44  Vict.  c.  7. 
As  to  the  metropolis,  see  32  & 
33  Vict.  c.  67.  The  object 
of  the  statute  of  Will.  4  i8 
merely  to  determine  the  rela- 


tive liabilities  of  parties,  and 
it  in  no  way  affects  the  princi- 

?les  discussed  in  the  text, 
he  statute  of  Elizabeth  made 
personal,  as  well  as  real  pro- 
perty, rateable  ;  but  the  rate- 
ability  of  the  former,  which 
had  long  been  practically  ex- 
empt, was  abolished  by  3  &  4 
Vict.  c.  89.  This  Act  has  been 
continued  annually  ever  since. 
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Thus,  a  corporation,  being  possessed  of  a  house,  erected     ^^P-  ^^' 
a  machine  in  the  street  leading  by  the  house,  for  the  Value  in- 
purpose  of  weighing  waggons  loaded  with  coal,  &c.,   at  gJl^i.yarJ^i 
2d,   per  ton.     The  steel-yard  of  the  weighing  machine  » machine- 
was,  and  always  had  been,  in  the  house.     The  corpora-  ' 
tion  was  rated  for  the  machine  house  according  to  the 
annual  value  not  only  of  the  house  itself,  but  of  the 
clear  profits  of  the  machine.     The  Court  held  the  rate 
good:  and  Lord  Mansfield  observed,  that  the  nature  of  the 
thing  showed  that  the  maclune  was  annexed  to  the  free* 
hold ;  they  were  one  entire  thing,  and  were  together  rated 
by  the  common  name  (the  machine  house),  which  compre- 
hended both ;  the  steel-yard  was  the  most  valuable  part  of 
the  house;  the  house  therefore  applied  to  this  use  might 
be  said  to  be  built  for  the  steel-yard,  and  not  the  steel- 
yard for  the  house  (ft) . 

In  another  case  (c)  a  building  called  the  Engine  House  By  a  carding 
consisted  of  a  bay  of  building  in  which  there  was  a  card-  ™*°*^®  * 
ing  machine  for  manufacturing  cotton.  The  engine  was 
generally  worked  with  water,  but  frequently  by  the  hand. 
The  building  wherein  the  engine  stood  was  not  a  dwelling- 
house,  nor  was  it  erected  for  the  purpose  of  receiving  the 
engine.  The  engine  was  placed  on  the  floor ;  and  the  case 
stated  that  it  was  not  annexed  or  fastened  to  the  floor  (rf), 
but  might  be  moved  at  pleasure  and  carried  out  and 
worked  in  any  other  place,  either  by  means  of  water  or 
manual  labour,  and  was  not  adapted  to  any  particular 
building.  The  Court  thought  that,  notwithstanding  the 
above  statements,  this  case  was  not  distinguishable  from 
the  preceding  one  of  Rex  v.  St.  Nicholas^  Gloucester ;  and 
accordingly  they  held,  that,  as  the  whole  was  let  as  an 
entirety,  the  house  and  engine  ought  to  be  rated  as  one 

{h)  R.     V.     St,     Nicholas,  however,  whether  or  not  the 

Gloucester,  Cald.  262.  engine  was  fastened  to  the 

(c)  R,  V.  Hogg,  Cald.  266.  wculs.     See  per  Ashhurst,  J., 

{d)  The  case  did  not  state,  at  p.  278. 

z2 
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^^^^'  entire  subject.  Again,  where  the  lessee  and  occupier  of  a 
By  a  steam-  coal  mine  erected  steam  engines  for  draining  and  working 
raS^ayTn  ^^®  mine,  and  laid  down  a  railway  for  the  use  of  the  mine, 
nmie ;  and  thereby  improved  its  annual  value,  these  forming  the 

machinery  without  which  the  mine  could  not  be  worked ; 
it  was  held  that  he  was  rateable  for  such  improved  value, 
at  the  amount  as  increased  by  reason  of  the  improvement 
from  the  engine  and  railway  {e). 
Or  by  any  To  the  like  effect  is  the  case  of  Bex  v.  Birmingham  and 

ooMtitutSg  Stafford  Oa^  Company  (/),  in  which  the  same  general 
mode  of  occa-  principle  was  adhered  to.  And  in  delivering  the  judgment 
in  that  case  Lord  Denman,  0.  J.,  said,  in  respect  of  ma- 
chinery attached  to  houses,  &c.,  "  Such  machinery  consti- 
"  tutes  a  mode  of  occupying  :  that  really  is  clear  from  the 
"  beginning  to  the  end  of  all  the  cases  on  the  subject. 
"  This  principle  has  never  been  called  in  question ;  and, 
"  even  where  the  machine  heis  not  been  attached,  a  house 
"  has  been  held  rateable  in  respect  of  it,  if  the  value  of  the 
"  house  was  increased  by  the  machine."  And  in  another 
case,  which  followed  shortly  afterwards  {g)y  the  rule  is  laid 
down  in  the  same  terms.  And  the  same  learned  judge  said, 
"  Real  property  ought  to  be  rated  according  to  its  actual 
**  value,  as  combined  with  the  machinery  attached  to  it, 
"  without  considering  whether  the  machinery  be  real  or 
"  personal  property,  so  as  to  be  liable  to  distress  or  seizure 
"  under  a  fieri  facias,  or  whether  it  would  descend  to  the 
"  heir  or  executor,  or  belong,  at  the  expiration  of  a  lease, 
"  to  landlord  or  tenant." 

Cranej,  &c.  The  two  last-mentioned  cases  were  followed  in  the  year 
1851  in  Begina  v.  Soulhampton  Dock  Co,  (/i),  in  which  Lord 
Campbell,  0.  J.,  who  gave  the  judgment  of  the  Court,  said 

(e)  B,  V.  Lord  Granville,  9  (/)  6  A.  &  E.  634. 

B.  &  C.  188.     It  does  not  ap-  (g)  B,  y.  Guest,  7  A.  &  E. 

pear  from  the  report  whether  951.     And  see  Brown  v.  Lor4 

the  engines  and  railway  were  Granville,  10  Bing.  69. 
annexed  to  the  realty  or  not.         (A)  14  Q.  B.  587. 
See  ante,  p.  5. 


in  dookfl. 
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that  they  saw  no  reason  why  the  rule  laid  down  in  those  ^*P'  ^« 
oases  should  be  disturbed.  The  Court,  therefore,  refused 
to  make  a  deduction  in  respect  of  the  cranes,  steam-engines 
and  other  fixed  machinery  used  in  the  business  of  the  com- 
pany. In  the  same  year  a  like  decision  was  given  in 
Regina  v.  Ha8lam{i).  There  the  occupiers  of  certain  Chambers  in 
chemical  works  claimed  that  they  ought  not  to  be  assessed  ^orks. 
at  an  increased  rate  for  certain  large  leaden  chambers, 
which  were  part  of  their  works  used  in  the  manufacture  of 
sulphuric  acid.  The  mode  of  erecting  the  chambers  was 
as  follows : — Foundation  walls  were  built  in  the  shape  of 
an  oblong,  and  the  space  inside  was  filled  with  sand  to  a 
level  with  the  top  of  the  walls.  Each  chamber  rested  on 
the  sand,  but  a  wooden  sill  was  laid  on  the  top  of  the 
walls,  and  on  this  was  fixed  a  framework  to  which  the 
chamber  was  riveted  (/).  The  chambers  were  connected 
by  pipes  with  buildings,  and  also  with  a  boiler  which  was 
fixed  to  the  freehold.  The  special  case  stated  that  the 
chambers  were  attached  in  manner  before  mentioned  to  the 
freehold,  but  were  not  affixed  thereto.  The  Court  said 
that  it  was  unnecessary  to  determine  whether  the  chambers 
were  or  were  not  annexed  to  the  freehold,  because  they 
were  of  opinion  that  according  to  the  principle  laid  down 
in  the  various  cases  on  the  subject,  the  rateable  value  of 
the  premises  was  undoubtedly  increased  by  the  use  of  the 
chambers.  It  had  been  urged  that  the  chambers  were 
rather  in  the  nature  of  moveable  utensils  or  machines,  or 
furniture  in  a  dwelling-house,  than  of  fixtures.  It  was, 
however,  plain  from  the  facts  stated,  that  they  were  used 
as  part  of  the  fixed  machinery  of  the  works,  attached  to  the 
other  buildings  for  the  purpose  of  being  so  used,  and  neces- 
sarily so  attached  in  the  use  of  them,  although  capable, 
perhaps,  of  being  removed  without  injury  to  the  other 
buildings. 

(t)  17  Q.  B.  220.  the  sills  were  placed  on  mortar 

(j)  In  some  cases,  however,      spread  on  the  walls. 
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In  Ttegina  v.  North  Staffordshire  Rail.  Co.  (i),  the  Court 
Articles  for      divided  the  articles  necessary  for  carrying  on  the  business 
which  railway  of  the  company  into  three  classes.     First,  things  move- 
rateable,         able — such  as  office  and  station  furniture ;  secondly  things 
so  attached  to  the  freehold  as  to  become  part  of  it  ]  and, 
thirdly,  things  which  though  capable  of  being  removed  were 
yet  so  far  attached  as  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the  railway,  or  the  pre- 
mises used  with  it,  and  remain  permanent  appendages  to 
it,  as  essential  to  its  working.     It  was  held,  that  a  deduc- 
tion should  be  allowed  in  respect  of  the  first  class,  but  that 
both  the  second  and  third  must  be  taken  into  account  in 
determining  the  rateable  value  (/). 


Articles  in 
gas  works. 


Court  must 
look  to  what 
hypothetical 
tenant  would 
give  for  pre- 
mises. 


So  it  has  been  held  that,  in  ascertaining  the  rateable 
value  of  land  used  for  gas  works,  the  value  of  the  retorts, 
purifiers  (m),  steam-engines,  gas-holders,  pumps  and  ex- 
hausters must  be  taken  into  account,  although  as  a  fact, 
according  to  the  practice  in  letting  and  hiring  gas  works, 
the  tenant  would  have  to  purchase  or  provide  all  these 
articles.  For  the  Court  must  look  to  what  a  hypothetical 
tenant  would  give  for  the  premises  as  they  stand,  with 
those  portions  which  are  annexed  to  the  property  so  as  in 


{k)  30  L.  J.,  M.  0.  68.  As 
to  the  principle  to  be  adopted 
as  the  proper  measure  of  the 
rateable  value  of  a  railway, 
see  this  case,  and  R.  v.  Grand 
Junction  Rail.  Co.,  4  Q.  B. 
18;  R.  V.  G.  W.  R.  Co.,  6 
Q.  B.  179 ;  G.  E.  R.  Co.  v. 
Haughley,  L.  B.,  1  Q.  B.  666  ; 
R,  V.  Llantrissant,  L.  H.,  4  Q. 
B.  354;  R.  v.  L.  8f  N.  W. 
R.  Co.,  L.  R.,  9  Q.  B.  134. 

(/)  As  to  the  rating  of  a 
factory  in  which  machinery  is 
kept,  although  not  in  use,  see 
Staley  v.  Castleion,  5  B.  &  S. 
605 ;  Ilarfer  v.  Salford,  6  B. 


&  S.  591.     And  see  Staunton 
V.  Powell,  1  Ir.  R.,  C.  L.  182. 

(m)  The  purifiers  were  mas- 
sive iron  vessels  standing  on  a 
brick  base,  but  not  fixed  there- 
to, being  retained  in  position 
by  their  own  weight.  Pipes, 
however,  were  attached  to 
them  on  each  side,  and  by  this 
means  connected  them  with 
the  retorts  and  gasholders.  It 
is  noticeable  that  the  Court 
made  no  distinction  between 
the  purifiers  and  the  articles 
which  were  actually  annexed 
to  the  freehold. 
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effect  to  become  part  of  the  rateable  subject ;  and,  there- 
fore, it  is  immaterial  that  the  actual  tenant  would  not  pay 
rent  for  portions  of  the  property,  but  would  purchase 
them  (n).  On  the  other  hand,  it  was  decided  that  gas 
meters,  which  stand  in  the  houses  of  the  consumers  and  are 
attached  merely  by  pipes  coming  through  the  walls,  should 
not  be  included  in  the  assessment  (o). 


Chap.  VI. 


It  must  be  borne  in  mind,  however,  that  a  distinction  Distinction 
has  been  made  between  things  which  are  rateable  per  se,  thin^rate- 
and  things  which,  although  not  themselves  rateable,  may  ^^}^  ^^ 
be  taken  into  account  as  enhancing  the  value  of  a  rateable  hanoing 
subject.     This  is  well  illustrated  by  the  two  following  ^*^^®* 
cases  : — In  Chidley  v.  Churchwardens  of  West  Ham  (p)  the  Chidleyy.JFesi 
Court  was  asked  to  determine  whether  certain  vessels  and  Ha^l^iB-^" 
utensils  in  a  distillery,  all  of  which  were  necessarily  used  in  tiUery. 
the  process  of  distilling,  were  liable  to  be  rated.  The  articles 
in  question  were  not  attached  to  the  premises  (^),  except  in 
the  sense  that  they  rested  by  their  own  weight  on  girders 
or  piers,  and  were  connected  with  pipes  which  again  were 
attached  to  fixtures.    The  Court  held  that  the  articles  were 
mere  chattels,  and  consequently  were  not  rateable  (r). 
But  Blackburn,  J.,  said,  *^  I  am  not  prepared  to  say  that 
^^  the  various  articles  described  in  the  present  case  may 


(«)  R.  V.  Lee,  L.  B.,  1  Q.  B. 
241. 

(o)  S.  a  It  is  difficult  to 
see,  however,  in  what  respect 
the  meters  differed  from  the 
purifiers  as  regards  the  mere 
mode  of  attachment.  See 
note  (m),  supra.  The  real 
distinction  lay,  it  would 
seem,  in  the  fact  that  the 
former  were  not  essential  to 
the  works.     See  post,  p.  345. 

(p)  32L.T.  486.  And  see 
a.  V.  Morrison,  1  E.  &  B.  150, 
161. 

{q)  Except  in  the  instance 


of  two  pumps,  as  to  which  see 
ante,  pp.  16,  17. 

(r)  The  better  opinion  would 
seem  to  be,  therefore,  that  an 
article  retained  in  position  by 
its  own  weight  does  not  be- 
come a  fixture  by  reason  only 
that  it  is  connected  with  the 
soil,  or  with  fixtures,  by  pipes. 
See  ante,  p.  14.  In  this  view 
the  decision  in  H.  v.  Lee, 
supra,  as  to  the  purifiers,  must 
be  supported  on  the  ground 
that  although  not  themselves 
rateable  they  enhanced  the 
value  of  the  rateable  premises. 
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Fart  I.       '^  not  be  taken  into  account  as  enhancing  the  value  of  the 

"  premises,  but  that  question  is  not  asked,  and  we  are  onlj 

**  to  say  whether  the  things  are  rateable.     That  depends, 

*'  as  is  stated  in  Holland  v.  Hodgson  (s),  on  whether  they 

"  are  annexed  to  the  freehold,  and,  if  they  are  annexed  in 

"  a  certain  sense,  with  what  intent  they  were  so  annexed/* 

The  remarks  of  the  learned  judge  appear,  therefore,  to 

coincide  with  the  view  taken  by  the  Court  in  the  above 

case  of  Heg.  v.  Haslnm  (t) ;  and  this  is  borne  out  by  the 

decision  in  the  still  more  recent  case  of  Laing  v.  Bishop^ 

LaingY.  Kearmouth  {u).     There  the  appellant  was  the  owner  and 

fwoM^A— plant    occupier  of   an   extensive   ship-buildmg    yard,   and  the 

in  shipbuild-    question  asked  of  the  Court  was  whether  certain  machinery 

ing-yard.  ^  ... 

and  plant  used  by  him  were  to  be  taken  into  consideration 
as  enhancing  the  rateable  value  of  the  hereditaments  (r). 
Much  of  the  machinery  was  so  annexed  to  the  freehold, 
by  being  bolted  to  foundations  or  sunk  in  the  ground, 
fis  to  have  ceased,  according  to  the  rules  laid  down  in 
an  earlier  portion  of  this  work,  to  be  chattels  (ic).  But 
amongst  the  other  articles  were  the  following: — (a)  A 
boiler  standing  on  a  cast-iron  plate  sunk  into  the  ground, 
but  not  itself  fixed  in  any  way  to  the  plate;  the  steam  pipes 
connected  with  this  boiler  were  carried  underground  (x)  : — 

(b)  A  portable  engine  with  boiler,  mounted  on  wheels  : — 

(c)  Other  machines  resting  on  but  not  attached  to  con- 
crete foundations,  wooden  sleepers,  or  blocks  of  wood  or 
stone  (y) : — (d)  A  weighing  machine  mounted  on  wheels, 
and  a  water  tank  placed  on  blocks  of  wood  laid  on  the  surface 


(«)  L.  E.,  7  C.  P.  328 ;  ante, 
p.  15. 

(t)  Ante,  p.  341. 

(m)  3  a  B.  D.  299. 

(r)  In  R,  V.  Morrisofi,  1  E. 
&  13.  150,  it  was  hold  that  a 
floating  dock  used  by  the  oc- 
cupier of  a  shipbuilding  yard, 
and  attached  thereto  and  to 
the  bed  of  a  river  by  chains 
and    moorings,   but  floating 


sometimes  in  the  parish  in 
which  the  yard  was  situate 
and  sometimes  in  an  adjoining 
parish,  could  not  be  taken  into 
account  as  enhancing  the  rate- 
able value  of  the  yard.  See 
post,  p.  347,  note  (/). 

{w)  Antey  Chap.  I.  pp.  6, 19. 

(x)  AntCt  p.  343,  note  (r) . 

(y)  Ante,  Chap.  I.  p.  4. 
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of  the  ground.     All  these  articles,  therefore,  must  be  taken      Ch^P-  "^^ 

to  haye  been  chattels  according  to  the  principles  mentioned 

in  the  first  chapter.      The  judgment  of  the  Court  was 

delivered  by  Cockbum,  C.  J.,  who  said,  "  The  law  on 

"  the  subject  of  rating  with  reference  to  premises  on  which 

**  machinery  has  been  erected  with  a  view  to  the  use  of 

"  such  premises  for  the  purpose  of  manufacture,  is  settled 

"  by  former  decisions  (2) Applying  the  rule  esta- 

"  blished  by  these  decisions  to  the  present  case,  it  appears 
"  to  us,  after  having  carefully  considered  the  character  of 
"  the  machinery  in  question,  that  the  whole  of  it,  though 
"  some  of  it  may  be  capable  of  being  removed  without 
"  injury  to  itself  or  the  freehold,  is  essentially  necessary  to 
"  the  shipbuilding  business  to  which  the  appellant's  pre- 
*^  mises  are  devoted,  and  must  be  taken  to  be  intended  to 
*^  remain  permanently  attached  to  them  so  long  as  those 
"  premises  are  applied  to  their  present  purpose.  The  case 
"  is  consequently  governed  by  the  decisions  which  have 
"  been  referred  to,  and  our  judgment  must  therefore  be 
"  for  the  respondents." 

There  is  no  doubt  that  moveable  furniture  is  not  to  be  Moveable  fur- 
taken  into  account  in  ascertaining  the  value  of  a  dwelling  Si*tilS  n^Lto 

(2)  His  Lordship  referred  to  it  was  not  intended  in  that  account, 
the  above-mentioned  cases  of  case  to  vary  the  rule  laid  down 
i?.  V.  The  Birmingham  &"  Staf-  in  R,  v.  Lee.  A  report  of  the 
ford  Gas  Co.,  6  A.  &  E,  634;  case  taken  from  the  shorthand 
R.  V.  Guesty  7  A.  &  E.  95  ;  R.  notes  will  be  found  in  Hed- 
V.  The  Southampton  Dock  Co.y  ley  on  Rating  of  Machinery, 
14  Q.  B.  587  ;  R.  v.  The  North  p,  43  et  seq.  No  reference  is 
Staffordshire  Rail.  Co.,  30  L,  made  to  this  decision  in  the 
J.,  M.  C.  68 ;  R.  v.  Lee,  L.  E,.,  judgment  in  the  principal 
1  Q.  B.  241.  In  the  course  of  case,  and  it  is  difficult  to  see 
the  argument  a  case  of  R.  v.  how  far  the  facts  (apart  from 
Halstead,  32  J.  P.  118,  was  re-  the  finding  of  the  Court  of 
f  erred  to,  in  which  it  was  held  Quarter  Sessions,  which  Cock- 
that  machines  used  in  a  silk  burn,  C.  J.,  considered  con- 
manufactory,  to  the  floor  of  elusive)  justified  the  deterr 
which  they  were  fixed  by  mination  that  the  machines 
screws,  were  not  to  be  included  were  not  part  of  the  freehold, 
in  the  rateable  value.  Upon  See  ante,  Chap.  I.  p.  12  et  seq. 
this,  Lush,  J.,  remarked  that 
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house  (a) ;  and,  therefore,  the  dictum  of  Willes,  J.,  in  Mex 
v.  St.  Nicholas  J  Gloucester  ((),  that  a  house  might  be  rate- 
able at  an  advanced  rate  by  reason  of  a  billiard  table 
standing  in  it,  cannot  now  it  is  apprehended  be  supported, 
unless  indeed  the  table  was  fixed  to  the  house. 

Upon  a  review  of  the  decisions  in  the  foregoing  oases 
the  reader  may,  it  is  thought,  infer  the  following  con- 
clusions:— 

(A)  All  articles  so  annexed  to  the  freehold  as  to  form 

part  of  it  are  to  be  taken  into  account  as  forming 
part  of  the  rateable  subject,  whether  or  not  they 
are  such  as  would  be  removable  by  the  person 
afl&xing  them,  or  his  representatives. 

(B)  Mere  chattels  are  not  rateable,  nor  are  they,  generally 

speaking,  to  be  taken  into  account  as  enhancing 
the  value  of  a  rateable  subject ;  but 
(G)  In  assessing  the  value  of  rateable  premises  specially 
adapted  for  the  carrying  on  of  a  particular  busi- 
ness, chattels  upon  such  premises  should  be  taken 
into  account  as  enhancing  the  value,  if  they  are 
intended  to  be  permanently  used  for  the  purposes 
for  which  the  premises  are  adapted,  and  if  they 
are  essential  to  the  use  of  the  premises  for  such 
purposes. 

The  proposition  involved  in  the  last  conclusion  is,  it  is 
submitted,  justified  by  the  foregoing  decisions.  It  must, 
however,  be  confessed  that  the  actual  decisions  do  not 
always  appear  to  coiacide  with  the  reasons  given  for  them 
in  the  judgments,  and  in  some  instances  the  language  of 
the  judgments  seems  opposed  to  the  view  that  anything 
can  be  taken  into  account  in  ascertainiag  the  rateable  value 
of  land  or  houses,  except  that  which  is  so  annexed  as  to  be 
a  part  of  the  freehold. 


(a)  R.  V.  Haslam,  17  Q.  B. 
220 ;  E.  V.  North  Staffordshire 
Rail.  Co.y  30  L.  J.,  M.  0.  68 ; 


R.  V.  Lee,  L.  E.,  1  Q.  B.  241, 
253,  per  Blackburn,  J. 
{b)  Cald.  262. 
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The  principles  above  considered  apply  also  to  another      Chap.  VI. 
class  of  cases.     Thus,  where  pipes  are  laid  in  the  ground  ^^Tand 
for  the  conveyance  of  water  or  eas,  and  profit  is  derived  water-pipes, 
thereby  to  the  proprietors,  the  pipes  are  to  be  deemed  a  telegraphs, 
part  of  the  soil,  and  are  rateable  as  such  in  the  parish  in  *°' 
which  they  are  situated,  although  the  ownership  of  the  land 
itself  may  be  in  other  individuals.     In  such  cases  the  pro- 
prietors of  the  pipes,  who  are  generally  gas  or  water- works 
companies,  are  in  possession  of  the  pipes  buried  in  the  soil, 
and  so  have  de  facto  a  beneficial  possession  of  the  space  in 
the  soil  which  the  pipes  fill  (c).  '  So,  too,  a  tramway  com- 
pany are  rateable  in  respect  of  their  occupation  of  the  portion 
of  the  highway  upon  which  the  tram  rails  are  laid  down  (d) ; 
and  for  the  same  reason  an  occupation  by  means  of  tele- 
graph wires  and  posts  is  rateable,  for  there  is  no  distinction 
in  principle  between  wires  passing  through  the  air  and 
pipes  passing  underground  ;  in  each  case  there  is  an  exclu- 
sive occupation  of  a  certain  portion  of  space,  whether  it  be 
above  or  below  the  surface  of  the  soil  (e).     Again,  there 
may  be  a  rateable  occupation  of  the  soil  of  the  bed  of  a 
river  by  means  of  a  floating  hulk  attached  to  permanent 
moorings  (/). 

But  to  constitute  a  rateable  beneficial  occupation,  such  Oocnpation 
occupation  must  be  both  permanent  and  exclusive.     In  J^^t  and" 
cases  such  as  have  been  just  mentioned,  where  the  subject  exduaive. 
of  occupation  is  not  a  surface  area  of  land,  but  only  a 
small  portion  of  the  soil,  the  element  of  permaiience  is 


(c)  R.  V.  Rochdale  Water- 
works Co.,  1  M.  &  S.  634  ;  R, 
V.  Birmingham  Gas  Co.,  1  B. 
&  C.  506  ;  R.  V.  Brighton  Gas 
Co.,  5  B.  &  C.  466;  R.  v.  West 
Middlesex  Waterworks  Co.^  1 
E.  &  B.  716  ;  Sheffield  United 
Gas  Co.  V.  Sheffield,  4  B.  &  S. 
135. 

{d)  Fimlico  Tramway  Co. 
V.  Greenwich,  L.  B.,  9  Q.  B.  9 ; 


in  which  it  was  held  that  the 
company  were  none  the  less 
the  exclusive  occupiers  of  that 
portion  of  the  soil  because 
the  public  had  a  right  to  use 
the  surface  of  the  highway. 

{e)  Electric    Telegraph    Co, 
V.  Salford,  11  Exch.  181. 

(y )  ^^ry  ^*  Bristow,  2  App. 
Cas.  262. 
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Part  I.       determined  by  the  way  in  whicli  the  pipes,  &c.,  are  oon- 

nected  with  the  soil.     Thus,  in  the  cases  of  water  mains, 

gas  mains,  telegraph  posts,  tramways,  moorings,  &c.,  where 
the  rateable  quality  has  been  afiSrmed,  the  decisions  have 
proceeded  upon  the  ground  that  by  the  mode  of  attach- 
ment the  chattel  has  been  merged  in  the  soil.  In  other 
words  there  has  been  such  an  annexation  to  the  soil  as  to 
constitute  a  fixture  {g).  Secondly,  the  person  whom  it  is 
sought  to  rate  must  be  the  exclusive  occupier  of  the 
rateable  subject,  and  not  merely  the  grantee  of  a  right  of 
enjoyment,  though  it  be  exclusive.  Therefore,  a  mere 
permissive  user,  in  the  nature  of  an  easement,  is  not 
rateable  (A). 


Occupation  as 
adjunct  to 
non-rateable 
subject. 


It  remains  to  remark,  that  in  applying  the  above  rules, 
it  has  been  decided  that  where  there  is  an  exclusive  occu- 
pation of  land,  though  it  be  solely  as  an  adjunct  to  a  non- 
rateable  subject,  the  occupier  is  rateable  where  the  land  is 
valuable  for  occupation,  and  would  be  rateable  in  the 
hands  of  another  occupier ;  for  the  rateable  quality  can 
not  be  affected  by  the  use  to  which  the  land  is  applied. 
Thus,  the  Metropolitan  Board  of  Works  are  not  rateable 
in  respect  of  their  sewers,  but  they  are  not  exempt  in 
respect  of  their  occupation  of  land  by  the  pumping  stations 
used  solely  in  connection  with  such  sewers  (t). 


{g)  R.  V.  *S^^  Pancras,  2  Q. 
B.  D.  581,  589,  per  Lush,  J. 
See  antey  Chap.  L  p.  27. 

(A)  Watkins  v.  Milton-next- 
Oravesend,  L.  R.,  3  Q.  B.  350; 
Smith  V.  Lambeth  Assessment 
Committee,  10  Q.  B.  J).  327. 
But  a  de  facto  occupation  is 
sufficient,  lor  rateability  does 
not  depend  upon  title,  Kittow 
V.  Liskeard  Unions  L.  R.,  10 
G.  B.  at  pp.  13, 15. 

(e)  R.  V.  Metrop.  Board  of 
Works,  L.  R.,   4   Q.  B.    15  ; 
Metrop.   Board  of  Works  v. 


West  Ham,  L.  R.,  6  Q.  B.  193. 
The  case  of  R,  v.  Bilston,  5  B. 
&  C.  851,  which  was  thought 
to  have  established  a  contrary 
proposition,  has  been  dis- 
cussed and  explained  in  seve- 
ral subsequent  cases.  See 
Talargoch  Lead  MiningCo.y, 
St.  Asaph,  L.  R.,  3  Q.  B.  478; 
Guest  V.  East  Dean,  L.  R.,  7 
Q.  B.  334  ;  Kittow  v.  Liskeard 
Union,  L.  R.,  10  Q.  B.  7.  As 
to  a  non-beneficial  occupation, 
see  Hare  v.  Putney,  7  Q.  B.  D. 
223. 
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Again,  in  questions  respecting  the  settlement  of  the  Chap.Yl. 
poor,  it  may  still  occasionally  be  necessary  to  refer  to  the  Fixtures  in 
doctrine  of  fixtures.  Thus,  in  the  case  of  an  alleged  settle-  relation  to 
ment  by  the  renting  of  a  tenement,  it  may  happen  that  ^ttlement. 
although  the  rent  actually  paid  amounts  to  10/.,  the  sum 
which  is  requisite  in  order  to  confer  a  settlement  by  this 
means  (/),  a  portion  of  that  rent  is  paid  in  respect  of  the 
pauper's  enjoyment  of  articles  which  are  annexed  to  the 
demised  premises.  In  such  a  case,  if  the  articles  are  so 
annexed  as  to  constitute  parcel  of  the  premises,  although 
they  are  fixtures  which  would  be  removable  by  a  tenant 
who  had  affixed  them,  the  whole  amount  of  the  rent  paid 
may  be  taken  into  account ;  and  therefore  it  is  immaterial 
that  a  deduction  of  the  sum  paid  as  rent  for  the  fixtures 
would  reduce  the  rent  to  a  sum  below  10/.  (/).  But  if  a 
portion  of  the  rent  be  paid  in  respect  of  mere  chattels  upon 
the  demised  premises,  and  the  deduction  of  such  portion 
will  reduce  the  rent  to  a  sum  below  10/.,  the  renting  of 
the  tenement  will  not  confer  a  settlement.  Thus,  a  pauper 
will  gain  no  settlement  by  tenancy  of  a  cottage  and  wind- 
mill, at  a  rent  for  the  whole  which  exceeds  10/.,  but  which 
for  the  cottage  alone  does  not  amount  to  that  sum,  if  the 
mill  is  so  constructed  as  not  to  be  affixed  to  the  freehold  {m). 


{k)  See  on  this  subject  the 
statutes  6  Geo.  4,  c.  57 ;  1  Will. 
4,  c.  18;  4  &5  Will.  4,  c.  76, 
88.  66,  68  ;  and  Burn's  Jus- 
tice, vol.  4,  tit.  Poor,  p.  521 
eC  seq.  (30th  ed.). 

(/)  R.  V.  St,  Dunstan's,  4  B. 
&  C.  686.  At  the  period  of 
this  decision,  and  that  of  R,  v. 
OtleVf  infra,  the  question  de- 
pended upon  the  value  of  the 
tenement,  and  not,  as  now, 
upon  the  rent  actually  paid  ; 
but  it  is  apprehended  that  this 
makes  no  difference. 

(m)  R.  V.  Otley,  1  B.  &  Ad. 
161  ;     ante^   Chap.    I.    p.   4. 


See,  too,  R,  v.  Londonthorpe^ 
6  T.  E.  377  ;  R,  v.  Minworth, 
2  East,  198,  and  the  judgment 
of  Le  Blanc,  J.,  in  that  case 
at  p.  201.  If  instead  of  bond 
fide  letting  there  is  a  mere 
licence  to  use  a  part  of  the 
machinery  of  a  mill,  or  a  mere 
standing  place  in  a  mill  for  a 
party's  own  machinery,  to  be 
worked  by  the  steam  power  of 
the  mill,  this  would  not  con- 
fer a  settlement,  R,  v.  Dod- 
derhill,  8  T.  E.  449  ;  R,  v. 
Mellor,  2  East,  189 ;  Robinson 
V.  Learoydy  7  M.  &  W.  48.  As 
to  settlements  by  estate,  see 
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FartL 

Parliamen- 
tary fran- 
chise in  re- 
spect of  pro- 
perty im- 
proved by 
annexations. 


Lastly,  the  prinoiples  whioh  have  been  discussed  in  the 
preceding  pages  would,  it  is  conceived,  apply  to  the  subject 
matter  of  the  qualifications  in  respect  of  property,  required 
by  statute  in  order  to  conier  the  right  of  voting  in  the 
election  of  members  of  parliament.  There  is,  however, 
only  one  case  to  be  found  upon  this  subject.  It  was  the 
case  of  a  vote  at  an  election  for  the  county  of  Bedford. 
A  voter  had  polled  for  a  windmill,  which  appeared  in 
evidence  to  be  fixed  on  a  post,  upon  pattens,  in  a  founda- 
tion of  brickwork,  and  to  be  upon  a  plot  of  ground  inclosed 
with  a  fence,  put  up  by  the  voter  in  a  common  field.  It 
did  not  appear  in  whom  the  title  to  the  ground  was, 
further  than  as  it  might  have  been  inferred  from  posses- 
sion.  The  vote  in  respect  of  this  mill  was  held  good  by 
a  committee  (n).  It  may  be  observed  of  this  case,  that 
the  committee  seem  to  have  recognized  the  principle,  that 
whatever  was  aflBxed  to  the  freehold  was  to  be  considered 
as  land ;  and  that  if  it  enhanced  the  value  of  the  land  to 
the  requisite  amoimt,  it  would  confer  a  right  of  voting. 
On  the  facts  as  stated  in  the  report,  it  does  not  appear 
satisfactorily  in  what  manner  the  windmill  was  connected 
with  the  soil.  The  case,  however,  does  not  warrant  an 
inference  that  the  right  of  voting  would  accrue  in  respect 
of  property,  the  value  of  which  is  increased  by  a  personal 
chattel  which  is  not  actually  affixed  to  the  freehold  (o). 


Nolan's  Poor  Law,  vol.  2,  p. 
69  (4th  ed.),  where  it  is  stated 
that  the  principle  upon  which 
these  settlements  are  founded 
goes  beyond  estates  in  land, 


and  seems  to  extend  this  right 
to  all  interest  in  things  im- 
moveable. 

(n)  2  Lud.  Gas.  p.  440. 

(o)  See  M.  v.  0//«y,  supra. 
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Section  I. 

Of  Actions  for  Waste,  as  applied  to  Fixtures. 

Having  in  the  preceding  division  of  the  work  treated  of  Chap.  I.  a.  1. 
the  rights  of  different  parties  with  regard  to  the  property 
in  fixtures,  the  next  subject  for  consideration  is  the  means 
by  which  those  rights  may  be  enforced,  and  the  remedies 
provided  by  the  law  when  they  are  infringed. 


The  owners  of  the  inheritance,  in  whom,  in  early  times.  Injury  to 
the  power  of  legislation  was  principally  vested,  secured  tothe^freehold 
themselves  against  injuries  to  the  freehold  committed  by  "  waste, 
their  particular  tenants,  by  means  of  the  law  of  waste. 
And  it  was  held  to  be  equally  waste  to  damage  or  remove 
a  personal  chattel  which  had  been  annexed  to  the  freehold, 
as  where  the  substance  of  the  freehold  itself  was  impaired. 
Accordingly,  Lord  Coke,  in  treating  upon  this  subject, 
observes,  that  '^  if  glasse  windowes  (though  glased  by  the 
'^  tenant  himself e)  be  broken  or  carried  away,  it  is  wast. 
'^  And  so  it  is  of  wainscot,  benches,  doores,  furnaces,  and 
''  the  like,  annexed  or  aflSxed  to  the  house  either  by  him 
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f  ftrt  II.  «  in  reversion  or  the  tenant  (a)"  Hence  it  is,  that  many 
of  the  questions  respecting  the  right  of  property  in  fix- 
tures have  come  before  the  Courts  in  the  form  of  an  in- 
quiry, whether  the  severance  or  removal  of  them  was  an 
act  of  waste  or  not.  And  agreeably  to  this  view  of  the 
subject,  the  decisions  relating  to  the  law  of  fixtures  are 
usually  classed  in  the  older  text-books  and  digests,  under 
the  head  of  Waste.  It  wiU  appear,  however,  from  what  is 
observed  in  a  subsequent  part  of  this  section,  that  such  a 
classification  is  not  comprehensive  enough  to  embrace 
many  important  determinations  which  constitute  a  part  of 
the  doctrine  of  fixtures. 

Writ  of  waste,      With  respect  to  the  remedy  for  waste,  the  old  method  of 
k^kyf  ^  ^™  proceeding  was  by  writ  of  waste.     And  it  may  be  proper 

shortly  to  notice  some  particulars  relative  to  this  ancient 
remedy,  because  it  is  the  foundation  of  the  more  modem 
form  of  action.  The  common  law  gave  an  action  for  waste 
in  three  cases  only;  tenancy  by  the  curtesy,  tenancy  in  dower, 
and  guardianship  in  chivalry.  These  estates  were  created 
by  act  of  law;  and  the  tenants  were  from  the  earliest 
times  restrained  from  an  abuse  of  what  the  law  thus  con- 
ferred (6).  Afterwards,  by  the  statutes  of  Marlebridge  (c) 
and  Gloucester  (a?),  an  action  for  waste  was  given  against 
lessee  for  life  or  years,  tenant  pour  auter  vie,  and  against 
the  assignee  of  tenant  for  life  or  years  for  waste  done 
after  assignment  {e).  By  a  liberal  construction  of  the  last- 
mentioned  statute,  tenants  from  year  to  year,  and  tenants 
for  a  part  of  a  year,  were  held  punishable  for  waste ; 


(o)  Co.  Lit.  53  a;  Greene 
V.  Cole,  2  Wms.  Saund.  259, 
n.  11. 

{b)  2  Inst.  145;  Co.  Lit.  53  a 
et  seq, ;  Doct.  &  Stud.  Dial.  2, 
ch.  1,  2;  2  Wms.  Saund.  252, 
n.  7.  Some  have  thought, 
that  at  common  law  waste  did 
not  lie  against  tenant  by  the 
curtesy,  2  Inst.  145,  301  ;  Br. 


Ab.  tit.  Waste,  88  ;  Harg.  Co. 
Lit.  53  b  (N.  356). 

(c)  52  Hen.  3,  c.  23.  But 
see  now  Stat.  Law  Eev.  Act, 
1881. 

{d)  6  Edw.  1,  ch.  5.  But 
see  now  42  &  43  Vict,  c,  59. 

{e)  2  Inst.  299;  Co.  Lit. 
54b;  2  Wms.  Saund.  252,  n.  7. 
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whioh  is  a  remarkable  instance  of  the  manner  of  construing  Chap.  L  ■.  1. 
statutes  by  equity  in  former  times  (/). 

The  ancient  action  of  waste  retained  several  vestiges  of  By  whom  it 
its  early  introduction;  and  as  it  came  into  use  before  ^' 
estates  were  commonly  subdivided  into  numerous  interests, 
it  was  not  allowed,  even  afterwards,  to  be  brought  except 
by  the  party  who  had  the  immediate  estate  of  inheritance, 
either  in  fee  or  in  tail.  Nor  could  any  person  maintain 
the  action  unless  he  had  the  inheritance  vested  in  him  at 
the  time  when  the  waste  was  committed  (^).  Upon  a 
judgment  against  the  defendant  the  plaintiff  recovered  the 
land  wasted  and  treble  damages  (h). 

The  remedy  by  this  proceeding  gradually  fell  into  dis-  Modern  in- 
use ;  and  the  case  of  The  Oovemora  of  Harrow  School  v.  ^J^^  ^     ^ 
Alderton  (t)  has  been  mentioned  as  the  only  instance  to 
be  met  with  in  modem  times,  imtil  it  was  revived  in  the 


(/)  As  to  the  equitable  con- 
struction of  this  statute,  see 
the  observations  at  the  end  of 
the  case  of  Eyston  v.  Studd, 
Plowd.  467  a.  See  also  Hat- 
ton  on  Statutes,  cap.  5.  The 
practice  of  construing  statutes 
by  equity,  of  which  so  much  is 
said  in  the  ancient  law  writers, 
was  a  necessary  consequence 
of  the  brief  and  sententious 
manner  in  which  the  early 
statutes  are  framed.  See 
further  respecting  a  tenant 
for  a  less  term  than  a  year, 
being  included  under  the  term 
"  tenants  for  years,"  in  Serjt. 
Hill's  notes  to  Vin.  Ab.  vol.  22, 
tit.  Waste;  Br.  Ab.  tit.  Waste, 
pi.  52.  In  one  case  Lord 
Ellenborough  refused  to  give 
a  similar  extension  to  the 
statute  4  Geo.  2,  c.  28,  which 

F. 


specifies  tenants  for  life,  lives, 
or  years,  Lloyd  v.  Roshee, 
2  Camp.  453. 

{g)  2  Inst.  303,  305;  Co. 
Lit.  53  b ;  2  EoU.  Ab.  tit. 
Waste,  833;  Com.  Dig.  tit. 
Wast  (C.  3) ;  id.  tit.  Pleader 
(3  0. 18).  As  to  an  action  of 
waste  lying  at  common  law  by 
a  tenant  in  tail,  it  should  be 
observed,  that  it  is  the  more 
common  opinion  that  what  is 
now  an  estate  tail  was  a  fee 
simple  conditional  before  the 
statute  De  Donis. 

{h)  As  to  what  is  to  be  con- 
sidered the  '^  locuB  vastatu8f^' 
see  2  Inst.  303,  304 ;  Co.  Lit. 
53  b;  Com.  Dig.  tit.  Wast 
(F.  2 ).  And  see  id.  tit.  Pleader 
(3  0.  22) ;  Finch,  bk.  1,  29  ; 
2  Inst,  ubi  sup. 

(0  2  Bos.  &  Pul.  86. 

A  A 
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Partn.  case  of  Redfern  v.  Smith  {j).  The  Court,  however,  on 
both  these  occasions,  distinctly  recognized  the  ancient  form 
of  proceeding,  and  adopted  some  of  the  important  prin- 
ciples of  the  old  doctrine  of  waste.  For,  in  the  former 
case,  they  held  that  injuries  of  a  very  trivial  kind  did  not 
amount  to  waste,  and  that  if  the  jury  found  a  verdict  for 
the  plaintiff,  and  gave  only  very  small  damages,  the  de- 
fendant was  entitled  to  judgment  {k) ;  and  in  the  latter 
case,  they  held  that  under  the  statute  of  GHoucester,  the 
jury  must  always  find  the  place  wasted,  and  for  a  defect 
of  the  verdict  in  this  particular,  they  granted  a  new 
trial  (/). 


Action  of  case 
in  the  nature 
of  waste. 


The  old  action  by  writ  of  waste  having  in  modem  times 
generally  given  way  to  another  remedy,  viz.,  an  action  on 
the  case  in  the  nature  of  waste,  the  former  proceeding  was 
at  length  abolished  by  3  &  4  Will.  4,  c.  27,  s.  36.  The 
action  of  case  for  waste  is  founded  on  the  ancient  form  of 
proceeding,  and  is  adapted  to  the  redress  of  the  same 
species  of  injuries  to  the  freehold  {m).  The  rule  as  to  the 
necessity  of  proving  real  damage  applies  equally,  therefore, 


{j)  2  Bing.  262.  And  see 
S,  C,  on  former  trial,  1  Bing. 
382. 

(Jk)  See  Doherty  v.  Allman,  3 
App.  Cas.  709,  where  the  ques- 
tion of  ameliorating  waste  is 
considered ;  especially  per  Lord 
Blackburn,  at  p.  733.  And 
see  Huntley  v.  Hussell,  13 
Q.  B.  572,  588. 

(l)  The  reader,  who  is  de- 
sirous to  be  more  particularly 
acquainted  with  the  nature 
of  the  proceeding  by  writ 
of  waste  will  find  it  fully 
treated  of  in  2  Inst.  145^  299 
et  seq. ;  Co.  Lit.  58  a ;  Fitz. 
N.  B.  tit.  Writ  of  Waste ;  Com. 
Dig.  tit.  Wast ;  Bl.  Com.  vol. 


2,  p.  281,  vol.  3,  p.  223  ;  Bui. 
N.  P.  119a;  Greene  y.  Colcy 
2  Wms.  Saund.  252.  It  may 
be  useful  to  caution  the  reader, 
that  much  confusion  upon  the 
subject  of  the  ancient  doctrine 
of  waste  has  arisen  from  an 
inattention  to  the  important 
distinctions  between  the  seve- 
ral remedies  at  common  law, 
under  the  statute  of  Marie- 
bridge,  and  under  the  statute 
of  Gloucester. 

(m)  The  rights  and  liabili- 
ties remain  as  before,  the 
remedy  only  being  changed, 
Bacon  v.  Smith,  1  Q.  B.  345 ; 
Woodhouse  V.  Walker j  5  Q.  B. 
D.  at  p.  407. 
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to  the  modem  form  of  action  (n).     The  latter  is  a  muoh  Chap.  I.  a.  l. 
more  easy  and  expeditious  remedy  than  the  writ  of  waste, 
and  is  applicable  to  many  cases  where  the  former  mode  of 
proceeding  altogether  failed  (o). 

An  action  for  waste  may,  therefore,  be  resorted  to  in  WHen  a 
many  instances  for  the  purpose  of  determining  whether  ^^^^"^ 
the  removal  of  articles  annexed  to  the  freehold  is  warranted  fixtaree. 
by  the  law  of  fixtures  or  not.    It  is  the  appropriate  remedy 
in  such  cases  for  the  reversioner  against  a  tenant  in  posses- 
sion, whether  for  life  or  for  years  (p).    The  proceeding  is 
founded  on  the  injury  occasioned  to  the  plaintiff's  rever- 
sionary interest  by  the  wrongful  act  of  the  party  in  im- 
mediate possession  of  the  land.     And  hence  it  would  be 
inapplicable  to  all  those  cases  in  which  an  executor  lays 
claim  to  remove  articles,  as  fixtures,  which  have  been  put 
up  by  his  testator,  whose  interest  in  the  land  is  deter- 
mined by  his  death ;  because,  in  such  cases,  there  exists  no 
privity  of  estate  between  the  parties  (q). 

By  3  &  4  Will.  4,  c.  42,  s.  2,  an  action  may  now  be  main-  Action  by 
tained  by  the  personal  representative,  for  injuries  to  the  ^^^  "' 
real  estate  committed  within  six  calendar  months  before 
the  testator's  death,  provided  such  action  is  brought  within 
a  year  after  his  decease  (r). 

(n)  Doherty  v.  Allman,   3  303,  305 ;  Vin.  Ab.  tit.  Waste 

App.  Cas.  709,  733.  (K.) ;  Doct.  &  Stud.  Dial.  2, 

(o)  As  to  the  advantages  of  ch.  4 ;  Attersoll  v.  Stevens,  1 

the  action  upon  the  case  com-  Taunt.  183  et  seq. 

pared  with  the  ancient  writ  of  {q)  See  Hitchman  v.  Wal- 

waste,  see  2  Wms.  Saund.  252,  ton,  4  M.  &  W.  409 ;  Bacon  v. 

n.  7.  Smith,  1  Q.  B.  345. 

(/?)  In  an  early  case  it  was  (r)  An  action  lies  also  by 

said  that  if  an  under  leasee  a  personal  representative  for 

takes  planks,  &c.,  fixed  to  the  injuries  to  the  fixtures  of  the 

freehold,  an  action  upon  the  deceased  whereby  the  personal 

ease  lies  against  him  by  the  estate  is  diminished,  Barnett 

lessee,  West  v.  Trefusye,  W.  v.  Lucas,  Ir.  R.,  6  C.  L.  247. 

Jones,  224.  As  to  the  liability  And  see  Hone  v.  Hamilton, 

in  waste  of  a  tenant  forthe  acts  Ir.  R.,  9  C.  L.  15. 
of  a  stranger,  see  2  Inst.  145, 

A  a2 
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Fart  II.  An  action  of  waste  could  not  be  maintained  against  the 

Liability  of""  personal  representative  for  waste  committed  by  the  testator 
executors  for   i^  j^ig  lifetime ;  because  waste  is  a  tort,  which  in  the  Ian- 

w&ste 

guage  of  the  law  "  wortYwr  cum  persond^^  {t).  However, 
the  executors  and  administrators  of  a  tenant  for  years  are 
punishable  for  waste  committed  by  them  while  they  are  in 
possession  of  the  land  (u).  And  if,  by  the  commission  of 
waste  by  a  testator,  his  personal  estate  has  been  benefited, 
his  executors  will  be  chargeable  for  it  to  the  value  of  the 
property,  although  not  in  this  form  of  action  (t?).  More- 
over, by  the  above-mentioned  statute,  an  action  is  given 
against  the  personal  representative  for  injuries  committed 
by  the  testator  to  the  real  estate  of  another  within  six 
calendar  months  previous  to  the  testator's  death,  provided 
the  action  is  brought  within  six  calendar  months  after  the 
personal  representative  has  taken  upon  himself  the  ad- 
ministration. In  the  case  of  a  continuing  injury  in  the 
nature  of  permissive  waste,  as  this  is  a  continuing  wrong 
giving  a  cause  of  action  de  die  in  diem  up  to  the  death  of 
the  testator,  the  period  of  limitation  for  bringing  the  action 
runs  from  the  death  of  the  testator  {w). 


Whether  In  respect  of  the  parties  between  whom  this  action  is 

?^««tiiOTeis  niQ^tainable,  it  has  been  held  that  the  right  to  support 
covenant  to     the  action  will  not  be  waived  by  entering  into  any  special 
covenant,  such  as  not  to  do  waste,  &c. ;  but  that  the  rever- 
sioner will  have  his  election  either  to  bring  an  action  upon 
the  case  in  tort  for  the  waste,  or  an  action  upon  the  special 


repair. 


{t)  2  Inst.  302 ;  Vin.  Ab. 
tit.  Waste  (S.  2). 

(m)  1  Cm.  Dig.  tit.  8,  ch.  2, 

§11- 

(v)  Powell  V.  Reesy  7  A.  & 

E.   426;     Hambly    v.    Trott, 

Cowp.    376  ;  Bishop   of  Win- 

cheater  v.  Knight^  1  P.  Wms. 

407;  Qarth  v.  Cotton^  Dick. 

at  p.  215. 


{w)  Woodhouse  v.  Walker, 
5  Q.  B.  D.  404,  408.  But 
where  an  action  is  commenced 
against  a  testator  in  his  life- 
time in  respect  of  acts  not  of 
a  continuing  nature,  and  he 
dies  more  than  six  months 
after  the  commencement  of  the 
action,  no  action  lies  against 
his  executors,  Kirk  v.  Todd, 
21  Ch.  D.  484. 
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covenant.  In  Kinlyside  v.  Thornton  {x)y  a  lessee  covenanted  Chap.  I.  a.  i. 
to  yield  up  the  demised  premises,  with  their  appurtenances, 
at  the  end  of  the  term.  During  the  term  waste  had  been 
committed  in  pulling  down  and  demolishing  certain  articles 
described  in  the  declaration  as  an  ale-house  bar,  and  divers 
doors,  partitions,  dressers,  &c.,  part  of  the  premises.  The 
plaintiff,  after  the  expiration  of  the  term,  brought  an  action 
of  case  in  nature  of  waste ;  and  upon  an  objection  that  he 
ought  to  have  sued  on  the  covenant,  the  Court  were  of 
opinion,  that  an  action  on  the  case  was  maintainable  as 
well  as  covenant ;  for  it  was  said  by  De  Gfrey,  C.  J.  that 
the  landlord,  by  acquiring  a  new  remedy  by  the  special 
covenant,  did  not  therefore  lose  his  old  (y). 

The  authority  of  this  decision  has,  however,  been  sup- 
posed to  be  impeached  by  some  later  cases.  In  Jones  v. 
Hill  (s),  the  plaintiff  declared  in  an  action  of  case  in  nature 
of  waste,  against  a  lessee  who  had  entered  into  a  special 
covenant  to  repair.  And  according  to  the  report  of  the 
case  in  1  Moore  (C.  P.),  100,  Gibbs,  C.  J.,  in  delivering 
judgment,  observed,  that  "  when  there  is  an  express  stipu- 
"  lation  or  contract  between  two  parties,  this  species  of 
'^  action  is  not  maintainable ;  for  such  contract  is  a  total 
"  waiver  of  tort,  and  it  therefore  ceases  to  bear  the  character 
"  of  waste."  But  it  is  to  be  observed  of  this  case,  that  in 
the  report  given  of  it  in  Taunton,  the  dictum  attributed  to 
Gibbs,  C.  J.,  is  wholly  omitted.  Indeed,  the  decision 
itself  turned  upon  a  particular  point,  which  did  not  involve 
the  general  question,  viz.,  that  the  injury  complained  of  by 


(x)  2  W.  Bl.  1111. 

(y)  See  2  Wms.  Saund. 
252  b.  In  Eltces  v.  MaiL\  3 
East,  38,  the  plaintiff  declared 
in  an  action  of  case  in  nature 
of  waste,  yet  it  appears  that 
the  tenant  held  under  a  lease 
in  which  there  was  a  special 
covenant  to  repair.     A  cove- 


nant to  repair  does  not  pre- 
clude an  injunction  in  equiiy 
for  waste,  Goodeson  v.  Galla- 
tin,  Dick.  455  ;  Mai/or  of  Lon- 
don V.  HedgcTf  1 8  Ves.  455  ; 
Kimpton  v.  Eve,  2  Ves.  &  Bea. 
349  ;  and  post,  p.  364. 
(z)  7  Taunt.  392. 
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Part  n.  the  plaintiff  could  not  in  any  view  be  considered  to  amount 
to  an  act  of  waste.  And  this  is  the  construction  put  upon 
the  case  in  Burnett  v.  Lynch  (a),  where  the  authority  of 
Kinlyside  v.  Thornton  is  supported  by  the  Court. 

There  is  also  another  case,  Heme  v.  Benboio  (6),  which 
has  been  thought  to  be  at  yariance  with  the  decision  of 
Kinlyaide  y.  Thornton;  and  is  considered  to  be  an  authority 
against  an  action  on  the  case  being  maintainable  where  an 
assumpsit  is  to  be  implied  between  a  landlord  and  tenant  (c). 
On  referring,  howeyer,  to  this  case,  the  determination  ap- 
pears to  haye  proceeded  altogether  upon  a  different  prin- 
ciple, yiz.,  that  an  action  on  the  case  is  not  maintainable 
for  permissive  waste  {d) .  Moreoyer,  in  Marker  y.  Kenrick  (e) , 
the  Court  of  Common  Pleas  unanimously  followed  the  case 
of  Kinlyside  v.  Thornton^  holding  that  an  action  on  the 
case  in  the  nature  of  waste  would  lie,  as  well  as  an  action 
for'breach  of  a  coyenant  contained  in  a  lease. 

(a)  5  B  &  C.  at  p.  603.  {d)  With    respect    to    the 

{hS  4  Taunt.  764.  question  whether  an  action  for 

(c)  See  Harg.  Co.  lit.  54  b,  permissiye  waste  can  be  sup- 

N.   359;  Leslie  y.   Wilson^  3  ported,  see  Appendix  (G.). 

Brod.  &  Bing.  171 ;  Torriano  {e)  13  C.  B.  188. 

y.  Fotiny,  6  C.  &  P.  8,  11. 
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Section  II. 

Of  Injunctions  J  Sfc^for  Waste  in  the  case  of  Fixtures. 

The  prooeedings  hitherto  described  are  remedies  of  a  cor-  Chap.  i.  >•  8. 
rective    nature;    and  thej  are,  in  reality,  methods    of 
recovering  a  compensation  for  injuries  already  sustained, 
and  for  which  the  party  aggrieved  can,  in  general,  only 
receive  satisfaction  by  pecuniary  damages  {a).     But  it  fre- 
quently happens  that  the  consequences  attending  injuries 
to  real  property  are  of  such  a  nature,  that  the  damages 
recoverable  in  an  action  are  a  very  inadequate  compensa- 
tion for  the  loss  incurred.     The  Court  of  Chancery  for-  Court  of 
merly  provided  a  very  beneficial  remedy  in  these  cases,  i^^^ 
whereby  injuries  to  real  property  might  be  anticipated  and  interfered 
prevented.     This  equitable  interposition  consisted  in  re-  injunction, 
straining  a  person  from  committing  waste,  either  threatened, 
or  which  he  might  be  in  the  act  of  committing,  by  means 
of  a  writ  of  injunction,  which  vas  a  prohibitory  writ, 
issuing  by  the  order  and  under  the  seal  of  a  Court  of 
Equity.      Prior  to   the    Common  Law  Procedure  Act, 
1854,  the  Courts  of  law  had  no  power  to  grant  an  injunc- 
tion (J),  but  by  that  Act  (c),  power  was  given  them  to 
grant  an  injunction  in  cases  where  an  injury  had  actually 
been  committed,  and  the  party  injured  had  brought  an 
action.     But  now,  by  the  Judicature  Act,  1873  (c?),  all  acts 
which  a  Common  Law  Court  or  a  Court  of  Equity  only 
could  formerly  restrain  by  injunction,  can  now  be  restrained 

(a)  By  the  old  writ  of  waste  Jefferson  v.  Bishop  of  Durham^ 

in  the  tenets  the  place  wasted  1  Bos.  &  Pul.  at  pp.  108, 121. 
was  recovered.  (c)  17   &  18  Vict.  c.   125, 

{h)  As  to  the  old  common  ss.  79 — 82. 
law  methods  of    restraining  {d)  36  &  37  Vict.  c.  66,  s.  25, 

waste  by  prohibition  and  writs  sub-s.  8.     And  see  Ord.  L, 

of  estrepement  of  waste,  see  rr.  3,  6,  11,  12(R.  S.  C.  1883). 
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Partn. 

Power  of 
High  Court 
to  grant 
injunotion. 


by  either  of  the  diyisions  of  the  High  Court  of  Justice ; 
and  if  an  injunction  is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter,  to  prevent  any  threat- 
ened or  apprehended  waste  or  trespass,  such  injunction 
may  be  granted,  if  the  Court  shall  think  fit,  whether  the 
person  against  whom  such  injunction  is  sought  is  or  is  not 
in  possession  under  any  claim  of  title  or  otherwise,  or  (if 
out  of  possession)  does,  or  does  not  claim  a  right  to  do  the 
act  sought  to  be  restrained  under  any  colour  of  title,  and 
whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable  (e). 


In  what  cafles 

injunction 

lies. 


It  has  been  seen  that  the  right  to  fixtures  is  frequently 
decided  upon  questions  of  waste.  And  as  the  remedy  by 
injunction  is  calculated  to  afford  very  prompt  and  effec- 
tual protection  in  cases  where  injury  to  this  species  of 
property  is  apprehended,  or  might  be  sustained,  it  will  be 
useful  to  consider  shortly  the  nature  and  application  of  the 
proceeding  (/). 

There  are  a  great  variety  of  cases  in  which  the  Court 
will  thus  interfere.  The  most  ordinary  occasion,  however, 
is  to  restrain  a  tenant  for  life,  or  tenant  for  years,  upon 
the  application  of  the  owner  of  the  inheritance.  And  an 
injunction  may  be  obtained  on  the  application  of  a  re- 
mainder-man for  life,  as  well  as  on  that  of  a  remainder- 
man in  fee,  notwithstanding  there  is  an  intermediate  estate 
for  life  {g)»    Formerly,  the  Court  of  Chancery  in  some 


{e)  See  the  jurisdiction  of 
the  High  Court  to  grant  in- 
junctions considered  in  Bed- 
dow  V.  Beddow,  9  Ch.  D.  89  ; 
Aslatt  V.  Southampton^  16  Ch. 
D.  143;  Quartz  Hill,  Sfc, 
Minitiff  Co.  v.  Beall,  20  Ch.  D. 
501;  The  North  London  R. 
Co,  V.  O,  N,  R,  Co.,  11  a 
B.  D.  30. 

(/)  It  would  be  unneces- 


sary for  the  present  purpose 
to  enter  into  a  detail  of  the 
various  cases  in  which  the 
remedy  by  injunction  applies. 
The  reader  will  find  them 
specified  in  Com.  Dig.  tit. 
Chancery  (D.  11);  Eden  on 
Injimctions ;  and  Kerr  on  In- 
junctions. 

(y)  1    Eq.  Cas.   Ab.    399; 
Bewick  V.  Whitjield,  3  P. Wms. 
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oases  restrained  a  person  even  where  he  was  dispunishahle  Chap.  i.  s.  2. 
of  waste,  either  from  the  nature  of  his  estate,  or  by  express 
grant  ^'without  impeachment  of  waste,"  and  it  is  now 
expressly  provided  by  the  Judicature  Act,  1873  (A),  that 
an  estate  for  life  without  impeachment  of  waste  shall  not 
be  deemed  to  confer  any  legal  right  to  commit  equitable 
waste,  unless  a  contrary  intent  appears  from  the  instru- 
ment  creating  the  estate  (t). 

If  waste  has  already  been  committed,  the  Court  will  at  Aocotmt  of 
the  same  time  that  it  enjoins  from  further  waste,  also  grant  mifcted?°™* 
an  account,  and  decree  satisfaction  for  waste  which  has 
been  actually  done  {k).  But,  on  the  other  hand,  the  Court 
will  not  grant  an  injunction  against  that  which,  though  it 
is  technically  waste,  is  what  is  called  ^'  ameliorating 
waste"  (/). 

The  relief  by  injunction  will  not  be  granted  on  slight  or  What  a  suf- 
uncertain  grounds ;  for  it  is  not  sufficient  that  the  plaintiff  for^j^^^''^ 
apprehends,  or  has  been  informed,  that  the  defendant  in-  tion. 
tends  to  commit  waste ;  but  there  must  appear  an  actual 
waste,  or  some  act  from  which  the  intention  is  fully 
evinced,  as  sending  a  surveyor  to  mark  out  trees,  &c.  (m). 
Threats,  however,  will  form  a  sufficient  ground  for  an  in- 
junction ;  for  it  is  not  necessary  to  stay  till  waste  is  actually 


268,  n.  (F)  ;  Farrant  v.  Leey 
Amb.  105,  n.  (2) ;  Perrot  v. 
Perrot,  3  Atk.  94. 

(A)  36  &  37  Vict.  c.  66,  s.  25, 
sub-s.  3. 

(i)  See  Baker  v.  Sehright^ 
13  Ch.D.  179,  and  ante,  p.  188, 
in  notis. 

{k)  Jesus  Coll.  V.  Bloom f 
a  Atk.  262  ;  S,  C.  Amb.  54 ; 
Doherty  v.  Allman,  3  App.  Cas. 
at  p.  722,  per  Lord  Calms,  C. 
But  the  general  rule  in  the 
Court  of  Chancery  was — no 
injunction,  no  account,  Jesus 


Coll.  V.  Bloom f  supra;  Parrott 
V.  Palmer,  3  My.  &  K.  632, 
640. 

(/)  Doherty  v.  Allman,  3 
App.  Cas.  709. 

(m)  Gibson  v.  Smith,  2  Atk. 
182  ;  Jackson  v.  Cator,  5  Ves. 
688;  Hanson  Y,  Gardiner,  7 
Ves.  307  ;  Etches  v.  Lance,  id. 
417;  Earl  of  Ripon  v.  Hohart, 
3  My.  &  K.  169;  Dunn  v. 
Bryan,  7  Ir.R..  Eq.  143,  158. 
And  see  Kerr  on  Injunctions 
(2nd  ed.),  p.  14. 
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PartU. 


Injunotion  to 
restrain  the 
removal  of 
things  fixed 
to  the  free- 
hold. 


Until  deter- 
mination of 
right. 


done  (n).  And  in  like  manner,  an  injunction  has  been 
granted  against  a  tenant  for  life  who  insisted  on  a  right  to 
oonunit  waste  where  he  had  none,  although  no  waste  was 
in  fact  committed  (o). 

From  the  view  here  given  of  the  nature  of  the  proceed- 
ing by  injunction,  it  appears  that  it  is  a  remedy  which  may 
frequently  be  adopted  by  the  reversioner  for  the  purpose 
of  restraining  a  tenant  for  life,  or  for  years,  who  intends, 
or  rather  threatens,  to  sever  things  from  the  freehold  under 
a  claim  arising  out  of  the  law  of  fixtures.  It  seems, 
indeed,  to  be  more  particularly  applicable,  where  a  tenant 
at  the  expiration  of  his  term  insists  on  a  right  of  taking 
away  substantial  buildings  which  the  owner  of  the  land 
contends  are  not  within  the  privilege  of  removsd. 

Thus,  in  one  case,  an  injunotion  was  granted  by  the  Vice- 
Chancellor  of  England  against  the  assignees  of  a  bankrupt 
lessee,  to  restrain  them  from  selling  a  steam-engine  and 
building,  or  removing  them  from  the  premises,  until  the 
claim  in  dispute  was  determined  at  law.  In  this  case  a  lease 
was  granted  to  the  bankrupt  of  a  mill,  buildings,  and  steam- 
engine  ;  in  which  lease  he  covenanted  to  repair  the  premises 
and  steam-engine,  and  to  leave  them  in  repcdr  at  the  end  of 
the  term,  reasonable  wear  and  tear  excepted.  It  appeared 
that  during  the  term  the  lessee  had  erected  a  warehouse, 
part  of  the  foundation  of  which  was  placed  upon  an  old 
building,  and  had  removed  all  the  works  of  the  engine, 
except  the  fly-wheel,  shaft,  &o.,  and  had  attached  to  them 
a  new  engine  of  greater  power.  The  Vice-Ohancellor  was 
of  opinion  that  although,  if  the  engine  had  been  worn  out 
by  wear  and  tear,  the  lessee  would  have  been  under  no 


(n)  Gibson  v.  Smithy  supra  ; 
UniversitUs  of  Oxford  and 
Cambridge  v.  Richardson^  6 
Ves.  706 ;  Packington  v.  Pack- 
ing ton,  Dick.  101  ;  Barry  v. 
Barry y  1  Jiic.  &W.  at  p.  65 1 . 


And  see  Hext  v.  Gill,  L.  B., 
7  Ch.  699  ;  Lord  Cowley  v. 
Byasy  5  Ch.  D.  at  p.  950. 

(o)  Gibson  V.  Smith,  supra  ; 
S.  a  Barnard.  Ch.  E.  at 
p.  497. 
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obligation  to  repair  it ;  yet,  having  taken  away  the  exist-  Chap.  i.  s.  2. 
ing  engine  and  substituted  another  for  it,  the  latter  was 
subject  to  the  same  stipulations  in  the  lease  as  the  old 
engine,  and  that  it  oould  not  therefore  be  remoyed.  His 
Honour  also  said  that  the  new  building  must  be  protected 
by  the  same  covenant  as  protected  the  old  one.  Accord- 
ingly, he  granted  an  injunction  against  the  assignees  to 
prevent  the  removal  of  either  the  engine  or  the  building; 
subject  to  an  action  to  be  brought  by  the  lessors  to  try  the 
right  (/)). 

Again,  it  seems  that  the  Court  wUl  grant  an  injunction  iDjunction'to 
to  restrain  a  sheriff  from  proceedinfi:  to  sell  fixtures  to  ^es^raii^  sale 

*  o  ^  ^  under  exeou- 

whioh  the  landlord  is  entitled,  under  an  execution  against  a  tion  against 

tenant  in  possession  (q).     In  granting  an  injunction  in  a      ^^  ' 

case  of  this  description  Lord  Bomilly,  M.  B.,  said,  ^*  I  am 

'^  of  opinion  that  if  the  sheriff  takes  part  of  the  fixtures 

"  belonging  to  the  landlord,  this  Court  will  interfere  to 

'^  prevent  him,  without  the  mere  statement  of  its  being  an 

"  irreparable  damage.     The  mere  fact  of  removing  the 

'^  landlord's  fixtures  is  in  itself  an  irreparable  damage. 

^'  It  is  waste  which  is  committed  upon  the  property,  and 

"  this  Court  will  interfere  to  prevent  it "  (r). 

But,  in  all  these  cases,  to  entitle  a  party  to  relief  by  in-  Property 
junction  on  the  specific  groimd  of  waste,  it  must  appear  ^tualiy 
that  the  property  in  dispute  is  actually  afi&xed  to  the  free-  affixed, 
hold.     For,  where  a  bill  was  brought  praying  an  injunc- 
tion and  account,  which  stated  that  the  defendant  had 
committed  waste,  by  destroying  a  dove-cote,  and  by  re- 
moving the  locks  from  the  doors  of  the  house,  the  chains 

(p)  Sunderland  v.  Newton^  Broderick,  9  L.  J.,  Eq.  321. 

3  Sim.  450.     GThat  a  tenant  is  {q)  Richardson   v.  Ardley, 

not  entitled  to  remove  sub-  38  Jj.  J.,  Ch.  508.     Compare 

stantial  buildings,    see   ante,  Jackson  v.  Stanhope,  15  L.  J., 

p.  62.     As  to  the  mode  of  de-  Ch.  446. 

ciding  the  right  to  fixtures  (r)  Richardson    v.  Ardley, 

on  injunction,  see  Hooper  v.  supra. 
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Part  II.  from  the  lawn,  the  statues,  images,  and  fenoes  from  the 
pleasure-gronnd,  wardrobes,  presses,  and  closets,  forming 
part  of  the  wainscot  of  the  house.  Lord  Eldon,  in  giving 
his  judgment,  said,  ''The  foundation  of  this  motion  to 
"  revive  the  injunction  is,  first,  a  clear  act  of  waste ; 
"  secondly,  another  act,  removing  things  supposed  to  be 

''  fixed  to  the  freehold,  wainscot,  presses,  &c As  to 

"*'  the  dove-cote,  a  clear  act  of  waste  is  proved ;  therefore 
"  against  waste  the  injunction  must  be  revived :  but  I 
''  cannot  grant  it  against  removing  the  presses,  eo  nomine^ 
"  if  not  fixed  to  the  freehold"  (s). 

Injunction  to  Besides  the  specific  remedy  by  means  of  injunction  to 
Srea^*  f  ^^^  waste,  as  above  described,  it  appears  that  there  are  a 
oovenant,  &o.  variety  of  other  methods  by  which  the  right  to  fixtures 
may  be  incidentally  determined.  For  instance,  by  means 
of  an  injunction  to  restrain  a  breach  of  covenant  {f) ;  or 
upon  a  decree  for  an  account,  &c.  And  from  a  reference 
to  several  of  the  cases  detailed  in  the  former  part  of  this 
work,  it  will  be  seen  that  many  important  questions 
relating  to  the  law  of  fixtures  arose  in  proceedings  insti- 
tuted in  the  Equity  Courts  (w). 

Prohibition  The  liability  of  ecclesiastical  persons  for  waste  has  been 

s^^oaTper-"  ^^pl^ined  on  a  former  occasion  (x).    And  with  respect  to 
sons.  the  remedy  in  such  cases,  it  is  to  be  observed,  that  besides 


(*)  Kimpton  v.  Eve,  2  Ves. 
&  Bea.  349  ;  and  see  Earl  of 
Bedford  v.  Smith,  2  Dy.  108  b ; 
Shirreff  v.  Barnard^  8  Sim. 
161. 

{t)  See  Doherty  v.  Allmatiy 
3  App.  Cas.,  pp.  718—721, 
per  Lord  Cairns,  C. ;  and  see 
Kerr  on  Injunctions  (2nd  ed.), 
p.  384  et  seq, 

(u)  See  Lawton  v.  Lawton,  3 
Atk.  13,  where  the  right  to 
fixtures  between  the  executor 
of  tenant  for  life  and  the  re- 


mainder-man was  determined 
on  a  bill  by  a  creditor  of  the 
deceased  tenant  for  life.  So, 
in  Lord  Dudley  v.  Lord  JVarde, 
Amb.  113,  a  bill  in  equity 
was  filed  by  the  executor  of  a 
tenant  for  life  against  the  re- 
mainder-man, to  have  fire- 
engines  delivered  up  as  apart 
of  the  personalty.  See,  too, 
D^Eyncourt  v.  Gregory ^  L.  R., 
3  Eq.  382  ;  Boyd  v.  Shorrock, 
L.  R.,  5  Eq.  72. 

(x)  See  aniey  p.  191  et  seg. 
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an  action  by  the  successor,  either  in  the  Spiritual  Court,  or  Cli>p.  I.  s.  2. 

in  the  Courts  of  Common  Law,  to  reooyer  damages  for 

waste  ah^ady    committed,  it  seems  that  the  Court    of 

Chancery  had  jurisdiction  to  issue  a  writ  of  prohibition 

of  waste,  to  restrain  such  persons  from  committing  waste 

in  their  ecclesiastical  possessions  (y).     And  by  analogy  to 

this  proceeding,  the  Courts  of  Equity  frequently  interfered 

by  injunction ;  as,  for  instance,  against  a  rector  at  the  suit 

of  the  patron  (z).    And  so  an  injunction  was  in  one  case 

granted  to  stay  waste,  against  the  widow  of  a  rector  at  the 

suit  of  the  patroness  during  a  vacancy  (a).      It  seems, 

also,  that  bishops,  deans,  and  chapters,  may  be  restrained 

by  injunction  at  the  suit  of  the  Crown  {b).    As  has  been 

stated  at  a  former  page  (c),  the  High  Court  of  Justice  has 

now  jurisdiction  over  all  acts,  which  either  the  Court  of 

Chancery  or  the  Common  Law  Courts  formerly  restrained 

by  injunction. 


(y)  2  EoU.  Ab.  tit.  Wast, 
p.  813.  And  see  the  ease  of 
Jefferson  v.  The  Bishop  of 
Durham f  I  Bos.  &  Pul.  105. 
See,  also,  2  Burn's  Eccl.  Law, 
tit.  Dilapidations ;  1  Cru.  Dig. 
tit.3,ch.2,§  14',  Bishop  of  Win- 
chester V.  Wolgar,  3  Swaust. 
493,  n. ;  Acland  v.  Attwelly 
id.  499,  n.  A  very  learned 
account  of  the  introduction  of 
the  writ  of  prohibition  of 
waste  will  be  found  in  Jeffer- 
son V.  The  Bishop  of  Durham, 
supra;  in  which  case  it  was 
determined,  after  much  dis- 
cussion, that  the  Court  of 
Common  Pleas  had  no  power 
to  issue  an  original  writ  of 
prohibition  to  restrain  a  bishop 


from  committing  waste  in  the 
possessions  of  his  see,  at  least 
at  the  suit  of  an  uninterested 
person;  and  it  was  doubted 
whether  the  Court  of  King's 
Bench  had  such  a  power. 

(z)  Strachy  v.  Francis,  2 
Atk.  217 ;  S,  C,  sub  nom,, 
Bradly  v.  Stratchy,  Barnard. 
Ch.  R.  399 ;  Knight  v.  Mose- 
ley,  Amb.  176;  Jefferson  v. 
Bishop  of  Durham,  1  Bos.  & 
Pul.  at  p.  119;  Sowerby  v. 
Fryer,  L.  R.,  8  Eq.  417. 

(a)  Hoskins  v.  Featherstone, 
2  Br.  Ch.  Cas.  552. 

{b)  Knight  v.  Moseley,  Amb. 
176;  Wither  v.  Dean,  Sfc,  of 
Winchester,  3  Mer.  at  p.  427. 

(c)  Ante,  p.  360. 
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Section  III. 
Of  other  Remedks  hy  Action  in  respect  of  Fixtures. 


OF  TRESPASS. 

^^^^^  ^'      Fixtures,  as  constituting  in  their  nature  a  part  of  the 
Trespass  to      land  while  in  a  state  of  annexation,  are  subjeot  to  the 
fwe  and  after  general  rules  which  govern  an  action  of  trespass  in  its 
severance.       application  to  injuries  to  real  property.   And  when  severed 
from  the  freehold,  and  after  their  personal  nature  is  re- 
vived, they  may  properly  be  sued  for  in  an  action  of  tres- 
pass to  goods  {de  bonis  asportatis). 

Trespass  9Mar«      Thus,  upon  the  same  principle  that  in  trespass  for  an 
for^TuSw!*'   injury  to  land,  it  is  essential  that  the  plaintiff  should  have 
actual  possession  of  the  land  at  the  time  of  the  act  com- 
plained of,  a  landlord  cannot,  during  a  subsisting  term, 
support  trespass  quare  clausum  /regit  against  a  stranger  for 
the  removal  of  fixtures  attached  to  his  freehold.     In  the 
case  of  the  tenant,  however,  this  would  be  the  proper  form 
of  action  in  which  he  might  recover  compensation  for  the 
Landlord        like  injury  {a).     So,   where   a  tenant,   under  colour  of 
pending  term.  ^^^  ^^^  ^f  fixtures,  Wrongfully  severs  from  the  freehold 

articles  put  up  by  himself  during  the  term,  or  which  have 
been  demised  to  him  together  with  the  premises,  the  land- 
lord cannot,  pending  the  term,  support  an  action  against 

(o)  As  to  analogous  cases  pass  (S.) ;  Gordon  v.  Harper , 

of  trespass  for  cutting  down  7  T.  E.  9 ;  Blackett  v.  Loives, 

trees,  see  Herlakenden^ s  case,  2  M.  &  S.  at  p.  499  ;  Pomfret 

4  Co.  63  a  ;  Br.  Ab.  tit.  Tres-  v.   Ricroft,    1    AVms.   Saund. 

pass,  pi.  273  ;  Com.  Dig.  tit.  322,  n.  5.     And  see  Davies  v. 

Trespass  (A.,  &  B.) ;  id,  tit.  Connop,  1  Price,  53. 
Biens  (H.) ;  Vin.  Ab.  tit.  Tres- 
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him  as  for  trespass  to  real  property  (6).     For  the  same  Chap.l.  s.  8. 
reason,  and  beoanse  in  respect  of  reel  property  there  is  no  Heir  before 
oonstruotive  possession,  the  heir  could  not,  till  after  entry,  ®^*^- 
try  the  question  with  the  executor,  whether  articles  descend 
with  the  inheritance  or  are  properly  fixtures,  in  an  action 
of  trespass  qiiare  clausum  /regit    After  entry,  however, 
this  would  be  the  proper  form  of  proceeding  (c) ;  and  upon 
entry  there  is  a  relation  back  from  the  time  of  actual  entry 
to  the  time  of  the  legal  right  to  enter  {d). 

But,  where  fixed  articles  have  been  severed  from  the  Trespass  <fe 

bouts  <UpOT» 

freehold  and  so  reduced  to  a  chattel  state,  the  party  in  tatis  for 
whom  the  right  of  property  is  vested  from  the  time  of  ^*"'®"' 
severance,  may  support  trespass  de  bonis  asportatis  for 
the  removal;  because  the  general  property  of  personal 
chattels  draws  to  it  the  legal  possession.  The  reversioner 
may,  therefore,  sustain  this  action  against  a  tenant  in 
possession  pending  a  lease,  for  the  removal  of  things  which 
the  tenant,  either  from  the  circumstance  of  their  having 
been  demised  to  him,  or  for  any  other  reason,  has  no  right 
to  sever  and  take  away(^).  And  so  a  tenant,  although 
the  property  in  fixed  articles  may  belong  to  the  landlord 
by  the  terms  of  the  demise  or  otherwise,  may  maintain 
this  action  against  a  stranger  who  wrongfully  removes 


(b)  See  Hitchman  v.  Waltotij 
4  M.  &  W.  409.  It  seems  that 
trespass  would  lie  in  such  a 
case  against  a  strict  tenant  at 
will,  because  it  is  said  his  term 
is  put  an  end  to  by  the  sever- 
ance. See  Yr.  Bks.  8  Edw.  4, 
p.  6,  12  Edw.  4,  p.  8;  Co.  Lit. 
57  a  ;  Walgrave  v.  Somerset ^ 
SaTiUe,  84  ;  Lord  Mountegle 
V.  Lady  JVorcesier,  Dy.  121  b. 

(c)  Anofu,  2  Mod.  7. 

{d)  BamettY.EarlofOuild" 
ford,  11  Exch.  19. 


(c)  For  this  principle,  see 
Letcis  Bowles*  case,  1 1  Co.  81b; 
Udal  V.  Udalf  Aleyn,  at  p.  82, 
postj  p.  370  ;  Evans  v.  Evans, 
2  Camp.  491  ;  Ward  v.  An- 
dretcs,  2  Chit.  636.  And  see 
Berry  v.  Heard,  as  cited  in 
20  Vin.  Ab.  tit.  Trespass  (S.), 
pi.  10  (as  to  which  see  Serjt. 
Hill's  MS.  note,  ibid,);  and 
15  tcf.  tit.  Maeresme  (A.)  See 
also  Farrant  v.  Thompsonj  5  B. 
&  Aid.  826  ;  Higgon  v.  Morti- 
mer,  6  C.  &  F.  616,  post,  p.  379, 
note  (y). 
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Part II.      them;  for  during  the  tenn  he  has  a  special  property 
therein  (/). 


Right  of 
tenant  after 
severanoe  of 
articles  to 
whioh  he  is 
not  entitled. 


It  would  seem,  that  a  tenant,  after  the  severance  of 
articles  to  which  he  is  not  entitled  as  fixtures,  could  not,  in 
general,  maintain  trespass  against  his  landlord  for  re- 
moving them.  In  one  case  (g),  indeed,  an  action  of  tres- 
pass was  brought  by  a  tenant  against  the  bailiffs  of  his 
landlord,  for  removing  certain  fixed  articles  which  it  ap- 
peared had  been  demised  to  him  together  with  the  house, 
and  for  which  he  recovered  damages.  But  no  objection  as 
to  the  form  of  action,  with  reference  to  the  plaintiff's 
interest,  seems  to  have  been  taken  on  that  occasion  {h) ; 
and  it  may  be  observed,  moreover,  that  the  articles  in 
question  had  been  wrongfully  severed  under  the  authority 
of  the  landlord  himself ;  and  it  might,  therefore,  be  con- 
sidered, that  the  landlord  and  the  defendants  who  acted 
under  him  were  estopped  from  insisting  that  the  tenant's 
interest  was  put  an  end  to  by  the  severance  (t). 


{/)  See  Hitchman  v.  Wal- 
ton, 4  M.  &  W.  409;  and 
per  Parke,  B.,  in  Boy  dell  v. 
M' Michael,  1  Cr.  M.  &  E.  177, 
179.  In  Evans  v.  Evans, 
2  Camp.  491,  Littledale,  J., 
was  of  a  contrary  opinion. 

{g)  Pitt  V.  Shew,  4  B.  &  Aid. 
206. 

(A)  This  case  was  prior  to 
that  of  Farrant  v.  Thompson, 
5  B.  &  Aid.  826,  in  which  it 
was  clearly  laid  down  that 
the  property  of  fixed  articles 
demised  with  the  premises, 
reverted  to  the  landlord  on 
severance,  post,  p.  379. 

{%)  In  the  case  of  trees,  it 
has  been  held  that,  where 
pollards  are  not  excepted  in 
a  demise,  and  the  tenant  would 
be  entitled  to  them  if  blown 


down,  and  has  the  usufruct 
in  them  during  the  term,  the 
lessor  cannot  by  wrongfully 
severing  them  acquire  a  right 
to  them ;  and  the  tenant  may 
maintain  an  action  against 
him  for  the  wrongful  cutting, 
Channon  v.  Patch,  5  B.  &  U. 
897.  And  see  Berriman  v. 
Peacock,  9  Bing.  384 ;  notes 
to  Pomfret  v.  Ricroft,  1  Wms. 
Saund.  322  (ed.  1871,  p.  566). 
As  regards  copyhold  estates, 
the  property  in  the  timber  is 
in  the  lord,  but  if  a  stranger 
cuts  down  the  trees  the  copy- 
holder can  maintain  trespass 
against  him,  as  also  against 
the  lord  if  he  does  so,  Eardley 
V.  Granville,  S  Oh.  D.  at  p.  832, 
per  Jessel,  M.  £. 
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An  auctioneer  who  is  put  into  possession  of  a  house  for  Chap.  I.  s.  3. 
the  purpose  of  selling  fixtures  therein,  cannot  be  considered  Right  of  auo- 
to  have  such  a  possession  of  the  house  and  fixtures  as  tioneer  to 
would  entitle  him  to  maintain  an  action  of  trespass  for  trespass  for 
injury  to  the  house,  nor  can  he  maintain  an  action  de  bonk  ^^*^*'^- 
asportatts  for  the  fixtures,  when  the  fixtures  were  to  be  sold 
whilst  unsevered  and  to  be  detached  and  removed  by  the 
purchaser.     For  in  such  a  case  he  has  no  possession  of  fix- 
tures as  chattels,  and  is  onlj  authorized  to  sell  the  right  of 
removing  them  {J). 

It  maybe  collected  from  the  foregoing  remarks  that -the  Right  to 
right  to  bring  an  action  of  trespass  de  bonis  asportatia  for  ^^^«^- 
diattels  which  have  been  disannexed  from  the  freehold,  and  after 
and  to  bring  trespass  quare  clausum  /regit  for  injuries  to  ®®^®™^*^- 
them  previous  to  the  act  of  severance,  will  frequently  re- 
side in  different  individuals.    And  this  proposition  may  be 
illustrated  by  the  case  of  Harrison  v.  JParker  (A).     In  that 
case  a  person  had,  at  his  own  expense,  erected  a  bridge  on 
the  soil  of  another  with  his  permission ;  part  of  the  bridge 
having  been  pulled  down,  and  the  materials  taken  away  by 
a  wrong  doer,  it  was  held,  that  the  original  owner  might 
maintain  trespass  for  the  asportation,  because  the  exclusive 
right  of  property  in  the  materitds  reverted  to  him  by  the 
act  of  severance.    But  it  appears  from  the  observations  of 
Lord  Ellenborough,  0.  J.,  that  the  case  would  have  involved 
a  different  question,  if  the  only  injury  complained  of  had 
been  to  the  materials  while  in  a  state  of  annexation.     In 
that  case  it  would  seem  that  the  right  of  action  would 
have  been  in  the  owner  of  the  soil. 

It  may  be  questionable  whether  an  action  of  trespass  Severance  and 
de  bonis  asportatis  for  the  removal  of  fixtures  after  their  asportation 

-^  one  oontinued 

act. 

(j)  Davis V.  Danks,  3  Exch.  8  Taunt.  602.     And  compare 

435.  Dyson  v.  Collick,  5  B.  &  Aid.    • 

{k)  6  East,  154.     See  also  600. 
Duke  of  Newcastle  v.   Clarkf 
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severance,  could  have  been  maintained  in  a  case  where 
the  severance  and  removal  were  one  continued  and  entire 
act.  In  the  case  of  Udal  v.  Udal  (/),  it  is  said,  that  the 
Court  agreed,  that,  '^  if  lessee  for  years  cut  down  timber 
'^  trees  and  lets  them  lye,  and  after  carries  them  away,  so 
'^  that  the  taking  and  carrying  away  be  not  as  one  con- 
'^  tinned  act,  but  that  there  be  some  time  for  the  distinct 
'^  property  of  a  divide  chatle  to  settle  in  the  lessor,  that 
'^  an  action  of  trespass  vi  et  armis  would  lye  in  such  csjae 
"  against  the  lessee.  And  that  in  such  case  felony  might  be 
"  committed  of  them,  but  not  where  they  were  taken  and 
'^  carried  away  at  the  same  time."  If  the  principle  con- 
tained in  this  passage  be  correct,  it  would  seem  to  apply 
equally  to  the  case  of  fixtures  {tn).  The  question,  however, 
does  not  appear  to  have  undergone  much  discussion  (n), 
and  is  not,  it  is  thought,  of  much  practical  importance  at 
the  present  day  (o). 


Fleadio^,  With  reference  to  the  form  of  pleading  in  actions  of 

fi^S^S^^'  trespass  for  injuries  to  fixtures, — ^it  maybe  observed  that 
it  will  be  well  to  give  an  appropriate  description  to  the 
property  in  question.  And  where  the  subject  matter  of 
complaint  arises  whilst  it  is  in  a  state  of  annexation  to  the 
freehold,  it  is  advisable,  in  order  to  meet  objections  upon 
this  point,  to  describe  the  property  in  terms  applicable  to 
it  in  a  fixed  state,  for,  as  we  have  seen,  they  do  not  fall 
within  the  general  description  "  goods  and  chattels  "  {p). 


(/)  Al.  at  p.  82. 

(m)  And  see  the  position  as 
laid  down  in  Bui.  N.  P.  84. 
See  also  Vin.  Ab.  tit.  Trees 
(A),  (a.);  Com.  Dig.  tit. 
Biens  (H.) ;  2  Eoll.  Ab.  tit. 
Mceresme,  119. 

(n)  Vide  Spooner  v.  Brew- 
ster, 3  Bing.  136;  Ward  v. 
^«(/r<?M?«,2Chit.  636;  Wheeler 
V.  Montejfiore,  2  Q.  B.  133. 

(o)  The    reader  will    find 


some  further  remarks  upon  it 
in  the  ensuing  division  re- 
specting the  action  of  trover, 
to  which  the  authorities  more 
immediately  relate,  post,  p. 
375. 

(p)  See,  however,  Bamett 
V.  Lucas,  It.  E.,  6  C.  L.  247, 
255,  and  post,  p.  374.  As  to 
amendment  of  pleadings,  see 
Ord.  XXVni.  (R  S.  C,  1 883). 
As  to  user  of  fixtiures  being 
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As  regards  the  damages  whioh  are  recoverable  in  an  Chap.  L  8.8. 
action  of  trespass  in  relation  to  fixtures,  the  case  of  n^^m^g^. 
Thompson  v.  Pettitt  (q)  may  be  referred  to.  This  was  an 
action  of  trespass  for  taking  fixtures,  stoves,  blinds,  &c. 
The  plaintiff  was  a  mortgagee  of  a  house  and  tenant's 
fixtures,  by  deposit  of  the  lease  accompanied  by  a  memo- 
randum; and  one  of  the  defendants,  as  assignee  under 
the  bankruptcy  of  the  mortgagor,  had  caused  the  fixtures 
to  be  sold  by  auction  by  the  other  defendant,  who  was  an 
auctioneer,  when  they  realized  the  sum  of  36/.  16^., 
which  was  their  fair  value  if  sold  in  that  manner.  The 
plaintiff  obtained  a  verdict,  with  damages  80/.,  the  proved 
value  of  the  fixtures  between  incoming  and  outgoing 
tenant.  The  Court  refused  to  reduce  the  damages  to 
36/.  16«. ;  and  Lord  Denman,  G.  J.,  said  that  the  defen- 
dants were  not  entitled  to  presume  that  the  plaintiff 
would  not  have  sold  the  fixtures  to  the  eventual  purchaser 
of  the  term,  and  that  he  was,  therefore,  entitled  to  claim 
the  full  value  which  he  would  have  realized  if  he  had 
sold  in  that  manner. 


TROVER  OR  CONVERSION. 

Where  fixtures  have  been  unlawfully  severed  from  the  Trover  lies  for 
freehold  and  carried  away,  an  action  of  conversion,  or  gev^d. 
trover,  may  be  brought  to  recover  their  value.  The  mere 
act  of  severance,  however,  is  not  a  sufficient  ground  for 
sustaining  the  action ;  there  must  be  a  subsequent  aspor- 
tation, or  some  unlawful  assumption  of  property  to  make 
the  conversion,  which  is  the  gist  of  the  action  (r). 


evidence  to  support  an  action 
of  trespass,  see  per  Crowder, 
J.,  in  argument  in  London  Sf 
Westminster  Loan,  Sfc,  Co.  v. 
Drake,  6  0.  B.  (N.'S.)  at  p. 
800,  and  see  post^  p.  378. 

(q)  lOQ.B.  101.  Compare 
London  and  Westminster  Loan, 
^c.  Co.  V.  Drake,  6  C. B.  (N.  S.) 


798,  and  cases  noted  post,  p. 
381,  note  {x). 

(r)  Bac.  Ab.  tit.  Trover  (B). 
And  seeMires  v.  Solehay,  2  Mod. 
at  p.  245  ;  Bui.  N.  P.  (7th  ed.), 
44  b.  See  else  Longstaff  v. 
Meagoe,  2  A.  &  E.  167  ;  Sim- 
mons  V.  Lillystone,  8  £xch. 
at  p.  442. 
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Part  n.  But  as  trover  is  not  maintaiiiable,  except  for  the  con- 


But  not  whilst  version  of  personal  chattels,  this  action  cannot  be  brought 
MawxST^  for  the  recovery  of  fixtures  so  long  as  they  are  annexed 
to  and  remain  parcel  of  the  realty.  Thus  in  Lee  ▼. 
Risdon  («),  Gibbs,  C.  J.,  observed  that  it  never  was  heard 
of  that  trover  could  be  brought  by  a  tenant  for  his  fix- 
tures remaining  unsevered  at  the  expiration  of  his  term. 
So  also,  in  the  case  of  Davis  v.  Jones  (t),  where  it  was  held 
that  trover  would  lie  for  certain  jibs,  which  were  detached 
pieces  belonging  to  some  fixed  machinery,  the  ground 
upon  which  the  action  was  sustained  was,  that  these 
articles  might  be  considered,  from  their  nature  and  con- 
struction, to  be  mere  moveable  chattels.  And  Abbott, 
C.  J.  said  that  if  the  jibs  were  to  be  considered  as 
annexed  to  and  parcel  of  the  freehold,  then,  admitting 
that  the  plaintiffs  might  have  removed  them  during  the 
term,  as  being  erections  for  the  benefit  of  trade,  yet  they 
could  not  after  the  term  maintain  trover  for  them,  because 
the  action  of  trover  was  maintainable  in  respect  of 
personal  chattels  only  (u). 


Minahall  y. 
Lloyd, 


The  same  principle  governed  the  decision  of  Minshall  v. 
Lloyd  {v)^  in  which  trover  was  brought  for  certain  steam 
engines,  and  other  fixed  machinery  of  a  ooUiery.  A 
lessee  while  in  possession  of  the  premises  erected  the 
machinery,  and  having  forfeited  his  interest  during  the 
term,  the  lessor  obtained  possession  under  a  proviso  for 
re-entry.  Afterwards  the  machinery  was  seized  under  a 
fi,  fa.  at  the  suit  of  an  execution  creditor,  and  trover  was 
brought  for  it  against  the  sheriff  by  certain  trustees  claim- 
ing under  an  assignment  made  prior  to  the  lessor's  re- 
entry. .  The  decision  of  the  case  turned  upon  the  principle 


(*)  7  Taunt,  at  p.  191. 

\t)  2B.  &  Aid.  165.  As  to 
this  case,  see  ante,  Chap.  I. 
p.  9. 


(w)  And  see  Colegrave  v. 
Bias  Santos,  2  B.  &  C.  at  p.  79, 
per  Abbott,  C.  J. ;  Wood  v. 
Smith,  Cro.  Jac.  129. 

(r)  2  M.  &  W.  450. 
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that  the  right  of  the  tenant  having  determined  while  the  Chap.  1. 1. 8. 
articles  continued  fixed,  he  could  not  maintain  an  action 
of  trover  for  them  as  goods  and.  chattels  (w).  So  neither 
oould  parties  claiming  imder  him  by  the  assignment 
recover  in  trover,  as  the  machinery  was  never  goods  and 
chattels  at  all,  so  as  to  pass  to  them ;  and  they  had  no 
greater  right  than  the  tenant  himself,  which  was  only  that 
of  removing  the  property  during  the  term.  In  conformity 
with  the  same  rule,  and  on  the  authority  of  the  case  last 
mentioned,  it  was  held,  on  a  subsequent  occasion,  that 
even  during  the  term  a  tenant  cannot  maintain  trover  for 
fixtures  which  remained  unsevered  when  the  action  was 
brought  {x) ;  and,  of  course,  if  he  leaves  them  tinsevered 
upon  quitting  possession  on  the  expiration  of  his  tenancy, 
he  cannot  maintain  this  action  against  the  incoming 
tenant  {y). 

"We  have  seen  that  an  erection,  though  of  great  weight,  Trover  lies  if 
may  be  so  constructed  as  to  be  a  chattel,  as  in  Wambrough  Sere^SiSktel. 
V.  Mat(m{z)^  where  an  action  of  trover  was  brought  for  a 
bam.  This  bam  appeared  to  be  a  wooden  building  erected 
on  a  foundation  of  brick  and  stone ;  the  superstructure  of 
the  bam  rested  by  its  own  weight  alone  upon  certain 
stone  staddles  or  blocks,  and  in  part  on  a  foundation  of 
brickwork ;  both  the  stones  and  the  brick  foundation  were 
let  into  the  ground,  but  the  bam  was  not  attached  to  them 
either  with  mortar  or  otherwise.  It  was  held  that  an 
action  of  trover  would  lie  for  a  bam  so  constructed ;  be- 
cause not  being  united  to  the  freehold  it  was  not  part  of 
it,  and  no  fixture  at  all  (a). 


(w)  See  Leader  v.  Home- 
wood,  5  C.  B.  (N.  S.)  546. 

{x)  Mackintosh  v.  Trotter^ 
3  M.  &  W.  184.  See  also 
Lyde  v.  Russell^  1  B.  &  Ad. 
394,  in  which  case  a  tenant 
on  quitting  the  premises  left 
his  fixtures,  and  although  they 
were  afterwards  severed  by 


the  landlord,  it  was  held  that 
the  tenant  could  not  maintain 
trover  for  them. 

(y)  Wilde  Y.  Waters,  16  0. 
B.  637  ;  Roffey  v.  Henderson, 
17  Q.  B.  574. 

(z)  4  A.  &  E.  884  J  ante, 
Chap.  I.  p.  4. 

(a)  In  11  Vin.  Ab.  tit.  Exe- 
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Fartn. 


Term  "fix- 
tures" in 
pleading. 


In  trover,  it  will  not  be  intended  that  the  property  in 
demand  is  connected  with  the  freehold,  unless  that  fact 
expressly  appears  (6).  Nor  does  the  term  '' fixtures,"  in 
pleading,  necessarily  mean  things  affixed  to  the  freehold. 
For  where  a  declaration  in  trover  was  for  certain  goods, 
chattels,  and  fixturesy  to  wit,  beds,  &c.,  stoves,  ranges, 
shelves,  grates,  closets,  cupboards,  and  ovens,  it  was  held 
that  the  term  fixtures  did  not  necessarily  mean  things 
affixed  to  the  freehold,  but  might  and  should  qfter  verdict 
receive  an  interpretation  which  would  support  the  declara- 
tion. And  per  Parke  B.,  ''the  objection  is,  that,  the 
''  damages  having  been  assessed  generally  on  the  whole 
''  reoord,i;he  judgment  ought  to  be  arrested,  on  the  ground 
''  that  a  part  of  the  subject  matter  of  the  action,  viz.  the 
''  fixtures,  was  such  as  could  not  be  made  the  subject  of  an 

''  action  of  trover If  it  had  clearly  appeared  that 

''  the  plaintiff  meant  to  sue  in  respect  of  '  fixtures ' 
"  properly  so  called — things  affixed  to  the  freehold — ^the 
''  declaration  would  be  bad  after  the  assessment  of 
**  general  damages ;  but  after  verdict,  we  ought  to  make 


cutors,   154y  it  is  said  that  a 

ganary  built  on  pillars  in 
ampshire,  is,  by  custom,  a 
chattel  which  goes  to  the 
executors,  and  may  be  re- 
covered in  trover. 

(b)  Wood  V.  Smith,  Cro.  Jac. 
129 ;  Com.  Dig.  tit.  Action  on 
the  Case,  Trover  (Or,  1).  See 
also  £arl  of  Bedford  v.  Smith, 
2  Dy.  108  b  ;  Kimpton  v.  Eve, 
2  Ves.  &  Bea.  349.  And  see 
the  principle  upon  which  the 
case  of  Nihlet  v.  Smith,  4  T. 
R.  504,  was  decided.  It  was 
said  in  Pyot  v.  Lady  St,  John, 
Cro.  Jac.  329,  of  shelves  in  a 
house,  that  they  shall  be  in- 
tended fixed.  So,  of  racks 
in  a  stable.  Anon.,  2  Vent. 
214.     As  to  the  latter,  see 


Wilde  V.  Watert,  16  C.  B. 
637.  That  trover  lies  for 
trees  planted  in  boxes  in  a 
garden,  see  Oliver  v.  Vernon, 
6  Mod.  170.  It  will  have 
been  observed,  that  several 
of  the  most  important  early 
questions  respecting  fixtures 
have,  in  fact,  been  determined 
in  actions  of  trover ;  as  in  the 
instance  of  the  cider-mill  be- 
fore Chief  Baron  Comyns ; 
the  hangings  and  tapestry  in 
Harvey  v.  Harvey;  and  the 
saltpans  in  Lawton  v.  Salmon ; 
see  ante,  pp.  217,  221,  244. 
It  does  not  distinctly  appear 
whether  the  property  in  these 
cases  had  been  separated  from 
the  land  before  the  commence- 
ment of  the  actions. 
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"  every  reasonable  intendment  in  favour  of  the  declara-    Chap,  i.  ■■  8. 

"tion"((?). 

Although  trover  does  not  lie  for  fixtures  whilst  they  are  Action  lies  for 
annexed  to  the  freehold,  an  action  may  be  maintained  for  ezer^  of 
preventing  a  person  from  exeroiEong  his  right  to  sever  "glit  to  sever, 
them.    Thus  in  The  London  and  Westminster  Loan^  Sfc,  Co. 
V.  Drake  (d),  the  plaintiffs  were  the  grantees  under  a  bill 
of  sale  of  tenant's  fixtures,  and  subsequently  to  such  bill 
of  sale  the  grantor,  the  tenant,  surrendered  his  interest  to 
his  landlord.     Thereupon  the  landlord  granted  a  fresh 
lease  to  the  defendant,  who  refused  to  deliver  up  to  the 
plaintiffs  the  fixtures,  which  remained  unsevered.     The 
Court  held  that  such  an  action  was  maintainable. 


From  the  nature  of  the  action  of  trover  as  applied  to  Whether 
the  subject  of  fixtures,  a  question  arises,  whether  this  ^h^the 
action  could  be  supported,  if  the  severing  and  carrying  aeveramse  and 
away  of  the  article  is  one  continued  and  entire  act  P   There  aroone  oon- 
does  not  appear  to  be  any  case  in  which  this  question  has  ^^^^  a®*- 
been  discussed  with  reference  to  the  doctrine  of  fixtures ; 
but  it  seems  to  have  arisen  incidentally  in  respect  of  the 
cutting  down  and  carrying  away  of  timber.     In  BoUe's 


(c)  Sheen  v.  Richie,  5  M.  & 
W.  175.  This  case  was  fol- 
lowed in  Bamett  v.  Lucas, 
Ir.  R.,  6  C.  L.  247,  255,  where 
the  plaintiff  sued  for  injuries 
to  personal  chattels,  and  it 
was  held  in  the  Irish  Court 
of  Exchequer  Chamber,  that 
he  was  entitled  to  retain  a 
verdict  in  respect  of  injuries 
to  trade  fixtures.  The  ruling 
in  these  cases  would  seem  to 
be  clearly  applicable  now, 
notwithstanding  the  change 
in  procedure.  It  seems  that 
an  equally  wide  construction 
may  sometimes  be  given  to 


the  term  fixtures  in  a  con- 
veyance. Thus,  in  Wiltshear 
V.  Coitrell,  1  E.  &  B.  674,  the 
Court  of  Queen's  Bench  held 
that  a  granary,  which  they 
found  to  be  a  mere  chattel, 
might  pass  under  this  term, 
considering  the  length  of  time 
it  had  been  put  up,  and  the 
fact  that  it  had  always  been 
demised  with  the  &eehold, 
and  they  referred  with  ap- 
proval to  the  above  case  of 
Sheen  v.  Richie.  Compare 
cases  cited,  post,  p.  384, 
note  («). 

{d)  6  C.  B.  (N.  S.)  798. 
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Fart  IX.  Abridgement  (e)^  it  is  laid  down,  that  if  leasee  for  life  or 
years  outs  timber  trees,  and  immediately  barks  them  and 
carries  them  away,  yet  they  belong  to  the  lessor  who  has 
the  inheritance:  for  they  are  parcel  of  the  inheritance; 
and  the  lessor  may  have  trover  and  conversion  for  them» 
although  he  never  seizes  them  before  the  carrying  them 
away,  and  that  the  lessee  carried  them  away  immediately 
after  the  felling  and  barking,  so  that  all  was  hut  one  entire 
Berry  y.  act.   This  is  said  to  have  been  adjudged  between  Beny  and 

^'^  *  Heardy  upon  a  special  verdict.     This   case  is  found  in 

several  of  the  books  of  reports,  and  is  stated  in  a  manner 
somewhat  differently  in  each  of  them  (/).  It  established 
a  principle  which  had  been  for  a  long  time  doubted ;  viz., 
that  a  landlord  has  such  a  possession  of  timber  cut  down 
during  the  continuance  of  a  lease,  that  he  could  maintain 
trover  for  it ;  because  the  lessee  had  only  an  interest  in  it 
while  it  was  growing,  which  determined  the  instant  it  was 
cut  down.  This  was  in  fact  the  principal  question  raised 
in  the  case,  and  the  observations  of  the  Court  are  for  the 
most  part  applied  to  this  point.  It  appears,  however,  from 
a  reference  to  the  case,  that  the  Court  did  also  take  into 
consideration  the  objection  as  to  the  cutting  and  carrying 
away  of  the  trees  being  one  continued  act.  For  they  ad- 
vert to  the  rule  of  the  common  law,  that  in  criminal  cases 
such  a  taking  would  be  no  felony ;  and,  according  to  the 
report  of  the  case  in  Palmer^  Doderidge,  J.,  is  said  to  have 
remarked,  that  in  respect  of  the  barking  of  the  tree,  there 
must  have  been  an  interval  between  it  and  the  cutting 
"     down  of  the  tree  {g), 

jTdaiY.  Udai.  There  is  another  case,  Udal  v.  Udal{h)y  in  which  the 
same  poiat  arose,  and  which  has  been  mentioned  on  a  former 
occasion.     In  the  discussion  of  that  case,  it  is  said  to  have 

{e)  Vol.  n.,  tit.  Moeresme,  242. 

p.  119.  {g)  And  see  per  Houghton, 

(/)  Palm.  327  ;  W.  Jones,  J.,  in  the  same  report. 

255;   Bend.   141  ;    Cro.   Car.  (A)  Al.  81,  ante,  p.  370. 
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been  agreed  by  the  Court,  that  an  action  of  trespass  vi  et  Chap.  1. 1. 8. 
armis  would  lie  against  a  lessee  for  the  taking  and  carrying 
away  of  trees,  if  the  same  be  not  as  one  oontinaed  act. 
The  case  itself  was  an  action  of  trover;  and  the  effect  of 
the  decision,  according  to  the  note  in  Comyn's  Digest  («), 
was,  that  a  lessor  may  maintain  trover  for  the  bark  of  trees 
cut,  although  they  are  carried  away  or  converted  at  the 
time  of  cutting,  or  afterwards.  It  is  observable,  that  in 
the  judgment  of  this  case,  the  above-mentioned  decision  of 
Berry  v.  Heard  was  referred  to  by  the  Court,  and  in  terms 
which  in  substance  correspond  with  the  abridgment  of  it 
given  by  BoUe.  Since  the  determination  of  these  early 
cases,  the  point  does  not  appear  to  have  been  the  subject 
of  legal  discussion  in  this  country  (/ ).  It  was,  however, 
adverted  to  by  the  Court  of  Common  Fleas  on  one  occa- 
sion; for,  in  the  case  of  Clark  v.  Calvert  (A;),  Dallas,  C.  J., 
is  reported  to  have  proposed  the  question,  whether  an 
action  of  trover  could  be  maintained  for  trees  cut  down 
and  carried  away  at  the  same  timeP  In  criminal  law, 
indeed,  it  is  a  clearly  established  rule  that  there  must  be 
an  interval  between  the  severance  and  removal  of  a  thing 
to  make  the  taking  of  it  a  felony  (/).  But  the  piinciple 
upon  which  tins  rule  proceeds  in  criminsd  cases  seems,  in 
some  essential  particulars,  to  be  inapplicable  to  proceedings 
of  a  civil  nature.  Perhaps  the  subsequent  ^detention  of  the  Sabaequent 
article  in  a  chattel  state  may  be  thought  to  amount  to  a  article  ^  ^ 
conversion,  for  which  an  action  of  trover  might  be  bus-  cl^ttel  state. 


8 


>•)  Tit.  Biens  (H.). 

J )  There  is  an  American 
authority,  however,  to  the 
effect  that  trover  lies  for  com 
standing  and  growing,  which 
a  defendant  has  cut  and 
carried  away  at  one  and  the 
same  time.  The  Court  said : 
''  If  the  defendant  was,  in 
''  fact,  sT trespasser  in  entering 
''  the  dose  and  cutting  down 
"  the  com,  the  property  in  the 


''  com  when  cut  was  in  the 
"  plaintiff,  and  the  taking  it 
"  away  was  a  wrong  for  which 
"  trover  well  lay."  Nelson  v. 
Burt,  15  Mass.  196. 

{k)  3  Moore  (C.  P.),  at  p. 
107.  And  see  Davies  v.  Con- 
nop,  1  Price,  53. 

(/)  But  see  now  the  statu- 
tory provisions  referred  to  in 
Chap,  m.,  post,  p.  400  et  seq» 
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Part  n.  tained.  And,  at  all  events,  a  very  short  interval  between 
the  act  of  severing  and  taking  away  the  fixture  would  be 
Buffioient  to  remove  an  objection  so  very  technical  in  its 
nature,  and  one  which,  perhaps,  under  a  non-artificial 
system  of  pleading,  can  scarcely  arise  {m).  In  practice,  it 
may  be  found  a  useful  precaution  to  make  a  demand  of 
the  property  previous  to  bringing  the  action,  because  a 
refusal  after  demand  would  probably  be  deemed  evidence 
of  a  new  conversion. 


What  will 
amount  to 
oonvendon. 


Next,  as  regards  the  question,  what  will  amount  to  a 
conversion  so  as  to  support  this  action,  it  may  be  said, 
speaking  generally,  that  a  demand  and  refusal  of  an 
article  will  be  evidence  of  conversion  sufficient  to  go  to 
the  jury.  But  where  an  outgoing  tenant  has  left  upon 
the  demised  premises  articles  not  annexed  to  the  freehold, 
a  mere  refusal  by  the  landlord,  or  by  the  occupier,  to  de- 
liver such  articles  to  him,  will  not  amount  to  a  conversion, 
unless  it  is  accompanied  by  that  which  amounts  to  a  re- 
fusal to  allow  the  outgoing  tenant  himself  to  remove 
them ;  for  the  occupier  has  the  option  on  demand  either 
to  let  the  tenant  remove  them,  or  to  remove  them  him- 
self (n).  In  Wamhrough  v.  Maton  (o),  a  tenant,  after  the 
expiration  of  his  term,  left  a  bam  on  the  premises,  which 
he  was  entitled  to  remove  as  not  being  attached  to  the 
freehold.  He  demanded  it  afterwards  of  the  landlord  off 
the  premises.  The  latter  refused  to  allow  the  removal, 
and  afterwards,  when  a  succeeding  tenant  was  in  posses- 


{m)  See  the  remarks  of 
Bramwell,  B.,in  Hiort  v.  Bott, 
L.  R,  9  Ex.  at  p.  90. 

(n)  Wilde  v.  Waters,  as  re- 
ported, 24  L.  J.,  C.  P.  193; 
S.   a   \Q  C.  B.  637;  Thoro- 

food  V.  Robinson,  6  Q.  B.  769. 
n  Wilde  v.  Waters^  the  Court 
seems  to  have  been  of  opinion 
that  removable  fixtures  were 


not  part  of  the  freehold^  and 
that,  therefore,  trover  would 
lie  for  them ;  that  this  is  not 
so,  see  ante.  Chap.  I.,  p.  29. 
As  to  what  is  not  a  con- 
version, see  too,  Longstaff  v. 
Meagoe,  2  A.  &  E.  167. 

(o)  4  A.  &  E.   88*4,  cited, 
antey  p.  373. 
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fiion,  oame  thereon  and  prevented  the  first  tenant  from   Chap.  L  ■.  8. 
entering  to  take  the  bam  away.     This  was  held  to  be  a 
conversion  so  as  to  support  an  action  of  trover  against  the 
landlord. 

With  respect  to  the  particular  cases  in  which  the  action  In  what  oases 
of  trover  may  be  resorted  to  as  a  mode  of  determining  the  ^t^tea^  ^' 
right  of  property  in  fixtures,  it  is  only  necessary  to  con- 
sider the  general  principles  which  govern  this  form  of 
action,  with  reference  to  the  interest  of  the  plaintiff  and 
the  nature  of  the  injury  complained  of.     Thus,  in  the  case  By  landlord 
of  landlord  and  tenant,  where  certain  mill  machinery  had  ^^q^^"'^^^ 
been  demised  with  the  mill  for  a  term,  and  the  tenant  machinery 
himself,  without  permission  of  his  landlord,  severed  the 
machinery  from  the  mill,  and  it  was  afterwards  seized  and 
sold  under  an  execution  against  the  tenant,  it  was  held 
that  the  property  in  the  machinery  instantly  vested  in  the 
landlord,  when  separated  by  the  wrongful  act  of  the 
tenant ;  and,  therefore,  that  the  landlord  was  entitled  to 
bring  trover  for  it  against  the  purchaser,  even  during  the 
continuance  of  the  tenant's  term  (p). 

So  where  a  tenant  a  short  time  before  his  tenancy  ex-  By  landlord 
pired,  in  taking  away  a  dung  heap  belonging  to  himself,  f^'^J^!^* 
dug  into  and  took  away  a  quantity  of  the  virgin  soil  be-  boU  ; 
neath,  it  was  ruled  by  Parke,  B.,  that  the  landlord  might 
maintain  trover  (or  trespass  de  bonis  asportatis)  for  the  re- 
moval of  the  earth.     His  Lordship  was  of  opinion  that  by 
such  wrongful  act  the  soil  became,  by  operation  of  law, 
the  personal  property  of  the  landlord,  and  was  so  com- 
pletely revested  in  him  as  to  enable  him  to  maintain  tres- 
pass de  honk  asportatis  and,  d  fortiori^  trover  {q).    Again, 
in  the  case  of  Weeton  v.  Woodcock  (r),  it  was  held  that  a  Against  the 

assigneeB  of 

{p)   Farrant  v.  Thompsofif  (q)  Higgon  v.  Mortimer,  6 

5  B.  &  Aid.  826  ;  3  Stark,  at     C.  &  P.  616.    And  see  Natham 
p.    131 ;    Daviea  v.    Connop,      v.  Bowden,  11  Exch.  70. 
1  Price,  53,  and  ant^j  p.  376.  (r)  7  M.  &  W.  14,  referred 

to,  ante,  p.  138. 
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Part  II.  landlord,  who  had  entered  for  a  forfeiture  of  a  lease 
tenant,  after"  (wherein  WES  a  proviso  that  the  term  should  cease  on  the 
entry  for  for-  bankruptcy  of  the  tenant),  might  recover  in  trover  against 
the  assignees  in  bankruptcy  of  the  tenant,  who  having, 
before  the  landlord's  entry,  taken  possession  under  the 
bankruptcy,  had  afterwards,  and  while  in  possession,  re- 
moved and  sold  a  trade  fixture. 

Trover  lies  by  But  if  fixtures  are  wrongfully  severed  and  removed  by 
^^^^™ng  a  third  party,  the  tenant  has  during  the  term  a  sufficient 
interest  in  them  to  entitle  him  to  maintain  trover ;  and 
this,  although  at  the  end  of  the  term  he  may  be  bound  by 
the  terms  of  the  demise  to  leave  them  for  the  use  of  the 
landlord  (5).  And  so,  where  a  landlord  under  a  distress 
for  rent  seized  and  severed  certain  fixtures,  and  afterwards 
sold  them,  it  was  held  that  trover  would  lie  by  the  tenant, 
and  that  the  articles  might  be  described  in  the  declaration 
as  '^  goods  and  chattels."  For  the  landlord  could  not 
wrongfully  distrain  and  sever  the  fixtures,  and  then  take 
advantage  of  such  wrong,  and  defend  the  distress  by 
insisting  that  the  plaintiff  having  (for  the  purposes  of  the 
action)  treated  the  things  as  goods  and  chattels,  had 
thereby  waived  the  illegality  of  the  distress  (t). 

Trover  a  con-      But  upon  these  subjects  the  reader  is  referred  to  the 
remedy  with    remarks  in  the  preceding  division  respecting  the  action  of 


(«)  Hitchman  v.  Walton,  4 
M.&W.atpp.414,  416;  Boy- 
deU  V.  M' Michael,  1  Cr.  M.  & 
R.  1 7  7 .  See  also  from  the  for- 
mer case  that  the  reversioner 
may,  during  the  term,  main- 
tain trover  for  fixtures  after 
they  are  wrongfully  removed. 
But  in  the  case  of  the  ab- 
straction of  that  which  is  not 
a  fixture,  e.  g,j  a  granary 
merely  resting  upon  staddles, 
an  action  for  injury  to  the 


reversion  is  inapplicable,  and 
trover  cannot  be  maintained 
because  the  interest  during 
the  term  is  not  in  the  re- 
versioner. Wiltshear  v.  Cot- 
trell,  1  E.  &  B.  674. 

(0  Dalton  V.  Whtttem,  8  Q. 
B.  961.  See  also  Ttdgg  v. 
Potts,  1  Cr.  M.  &  R.  89; 
Clarke  v.  Hol/ord,  2  0.  &  K. 
540;  McGregor  v.  High,  21 
L.  T.  803. 
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trespass  (u).  And  as  trover  may  be  supported  whenever  Chap.  1. 1.  8. 
trespass  de  bonis  asportatis  would  have  been  maintainable,  trespass,  but" 
the  observations  which  have  been  offered  relative  to  the  ^^^  exten- 
latter  form  of  action  will  sufficiently  point  out  by  and 
against  whom  an  action  of  trover  may  be  maintained,  for 
the  tortious  conversion  of  property  after  its  severance  from 
the  realty.  The  action  of  trover,  however,  is  in  some 
respects  a  more  extensive  remedy  than  trespass,  and  is 
sometimes  a  preferable  mode  of  proceeding  in  the  case  of 
fixtures.  For  example,  where  a  sheriff  had  illegally 
taken  in  execution  a  furnace  fixed  to  the  land,  and  sold 
and  delivered  it  to  a  third  person,  it  was  held  that  trespass 
could  not  be  maintained  against  the  latter,  because  he 
came  to  the  possession  without  any  fault  on  his  part  {v). 
In  this  case,  however,  an  action  of  trover  would  have  been 
maintainable,  after  a  demand  and  refusal;  for  an  un-* 
authorized  act  which  deprives  another  of  his  property, 
though  innocently,  constitutes  conversion  (tr). 

It  follows  from  the  rule  that  trover  does  not  lie  for  Damages, 
unsevered  fixtures,  that  the  plaintiff  in  a  mere  claim  for 
conversion  cannot  recover  their  value  as  affixed,  though  it 
be  considerably  more  than  when  they  are  detached.  He 
cannot,  therefore,  recover  their  value  as  between  outgoing 
and  incoming  tenant  {x).  In  The  London  and  Westminster 
Loan^  Sfc.y  Company  v.  Drake  (y),  already  referred  to,  the 
Court  held  that  in  an  action  for  preventing  the  plaintiffs 
from  exercising  a  right  to  sever  fixtures,  the  plaintiffs, 
who  were  grantees  of  the  fixtures  under  a  bill  of  sale, 

(tt)  Ante,  p.  366  et  seq,  L.  R.,  7  H.  L.   757.      See  a 

(r)  2  Roll.  Ab.  tit.  Tresp.  point  as  to  the  form  of  the 

556,  pi.  50 ;  Br.  Ab.  tit.  Tresp.  demand  for  fixtures,  in  Cole- 

&48 ;  Day  v.  Bisbitch,  Cro.  grave  v.  Dias  Santos,  2  B.  & 

z.  374  ;  Yr.  Bks.  16  Hen.  C.  76.     See  also  ante,  p.  378. 

7,  p.  3,    21  Hen.    7,   p.    39.  (x)  Clarke  v.  Hol/ord,  2  0. 

And  see  Tomkinson  v.  Russell,  &  K.  540  ;  Jf  *  Gregor  v.  High, 

9  Price,  287.  21  L.  T.  803. 

{to)  Hiort  V.  Bait,  L.  R.,  9  (y)  6  0.  B.  (N.  S.)798,  ante, 

Ex.    86 ;    HoUins  v.  Fowler,  p.  375. 
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Part  n.  oould  reoover  their  value  as  severed  (s).  But  in  an  action 
of  trover,  the  jury  should  estimate  the  fair  vsdue  of  the 
fixtures  as  severed,  and  they  are  not  oonfined  to  the  prioe 
actually  realized  at  a  forced  sale  (a). 


Addons  ex 
amtraetUf  in 
respect  of 
fixtures. 


"Waiver  of 
tort. 


ACTIONS   FOUNDED   UPON   CONTRACT. 

Fixtures  frequently  become  the  subject  of  an  action  in 
form  ex  contractu.  For  not  only  does  the  transfer  and 
disposition  of  them  arise,  in  general,  out  of  the  particular 
stipulations  of  parties,  which  can  only  be  enforced  in  an 
action  of  this  nature,  but  the  right  of  property  in  them 
depends  in  numerous  instances  upon  express  or  implied 
agreements,  by  which  the  general  law  of  fixtures  is  modi* 
fied  or  controlled.  Thus  a  tenant,  by  reason  of  the  specisd 
terms  of  his  lease,  &c.,  may  be  restricted  from  removing 
articles  which  by  the  general  law  of  fixtures  he  would  be 
entitled  to  take  away  (6).  So  an  injury  committed  by  a 
tenant  to  things  fixed  to  the  freehold  may,  in  some  cases, 
be  regarded  as  an  untenantlike  use  of  the  demised  pro- 
perty, which  would  amount  to  a  breach  of  an  implied 
contract  under  which  the  premises  are  held.  And  in  like 
manner  there  are  a  variety  of  cases  in  which  agreements 
are  made  between  landlords  and  tenants,  respecting  the 
purchase  and  valuation  of  fixtures  at  the  beginning  or  end 
of  a  lease,  for  which  an  action  in  form  ex  contractu  is 
the  proper  remedy.  Again,  where  things  fixed  to  the 
freehold  have  been  tortiously  removed  and  converted, 
the  party  in  whom  the  property  is  vested  may  sometimes 
waive  the  tort  in  respect  of  the  unlawful  taking,  and 
proceed  as  upon  an  implied  contract  to  pay  the  value  of 
the  articles.  Upon  this  principle,  compensation  may  be 
recovered  in  the  case  of  waste  committed  by  a  testator  in 
wrongfully  severing  articles  affixed  to  the  freehold ;  for  if  it 
can  be  shown  that  the  personal  estate  has  thereby  received 


(z)  Compare  Thompson  v. 
Fettitt,  10  Q.  B.  101,  ante, 
p.  371. 


(a)  McGregor  v,  High^  21 
L.  T.  803. 

(b)  Ante  J  p.  145  et  seq. 
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any  benefit,  his  executor  will  be  answerable  to  that  extent   Chap.  1. 1. 8. 
in  an  action  for  money  received  for    the  use  of    the 
plaintiff  {c). 

» 

With  respect  to  the  form  of  pleading  in  cases  of  this  Heading, 
nature,  it  is  to  be  observed  that  wherever  it  is  necessary  fi^^^  hi!  ^ 
in  pleading  to  describe  property  existing  in  a  state  of 
imion  with  the  freehold,  it  ought  not  to  be  referred  to  in 
terms  which  are  applicable  to  personsdty  merely  (d).  Thus, 
under  the  former  system  of  pleading,  the  value  of  fixtures 
sold  could  not  be  recovered  under  a  count  for  "  goods " 
sold  and  delivered.  This  point  was  so  ruled  by  Lord 
Ellenborough,  G.  J.,  at  nisi  prius  in  the  case  of  Nutt  v. 
Butler  {e).  There,  an  outgoing  tenant  had  left  on  the 
premises  certain  fixtures,  consisting  of  grates  and  other 
fixed  articles,  which  the  defendant,  the  incoming  tenant, 
had  agreed  to  take  and  pay  for.  The  plaintiff  declared, 
in  assumpsit  (/),  for  "goods  sold  and  delivered;"  and 
Lord  Ellenborough  held  that  the  price  of  the  articles 
could  not  be  recovered  under  this  count,  inasmuch  as  they 
did  not  come  within  the  description  of  goods  sold  and 
delivered,  being  fixed  to  the  freehold,  and  not  separate 
and  undivided  chattels.  The  same  point  was  afterwards 
adjudged  by  the  Court  of  Common  Pleas,  in  the  case  of 
Lee  V.  Risdon  {g).  And  the  importance  of  attending  to 
the  distinction  taken  in  these  cases,  as  arising  out  of  the 
peculiar  nature  of  fixtures  prior  to  an  actual  severance,  is 
further  shown  by  the  following  decision.  In  an  action  of 
replevin,  the  declaration  was  for  taking  goods  and  chattels, 


(c)  Hamhly  v.  Trott,  Cowp. 
371 ;  Powell  v.  Rees,  7  A.  & 
E.  426.  In  the  latter  case  it 
was  held  that  the  plaintiff 
might  recover  in  this  form  of 
action,  notwithstanding  that 
he  had  already  had  recom*8e 
to  an  action  under  3  &  4 
Will.  4,  c.  42,  8.  2,  as  to  which, 
see  ante,  p.  356. 


(rf)  Ante,  p.  370. 

{e)  5  Esp.  176. 

(/)  As  to  this  form  of  action, 
see  Bullen  and  Leake,  Free. 
PL  (3rd  ed.),  p.  35. 

{g)  7  Taunt.  188.  And  see 
Salmon  v.  Watson,  4  Moore 
(0.  P.),  73;  Knowles  Y.Michel, 
13  East,  249. 
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PartlL 


Term  "fix- 
tures" Bul- 
fident. 


to  wit,  a  lime  kiln.  To  an  avowry  for  rent  arrear,  tliere 
was  a  plea  in  bar  that  the  lime  kiln  was  affixed  to  the 
freehold ;  and  it  was  held  that  the  plea  was  inconsistent 
with  the  deolaration,  and  a  departure  in  pleading.  For . 
the  Court  considered  that  treating  the  lime  kiln  as  a 
chattel  would  have  been  correct  only  if  speaking  of  a 
moveable  thing,  as  a  portable  oven  for  baking  lime  (A). 

Therefore,  it  will  not  be  correct  in  ordinary  cases  to  de- 
scribe the  property  as  goods  and  chattels,  unless  the  entire 
cause  of  action  arises  after  a  severance  of  the  fixtures  from 
the  freehold ;  but  in  every  case  of  a  contract  executed,  it 
will  be  safe  to  adhere  to  the  popular  term  of  ^'  fixtures." 
Thus,  in  an  action  by  a  tenant  for  the  price  and  value  of 
''  fixtures,"  bargained  and  sold,  and  sold  and  delivered,  it 
was  held  that  the  action  was  maintainable,  although  the 
fixtures  were  never  severed  from  the  freehold  (i). 


(A)  Nihlet  V.  Smith,  4  T.  E. 
504.  See  Dalton  v.  Whittemy 
3  O.  B.  961 ;  Twigg  v.  Potts, 
1  Cr.  M.  &  R.  89.  But  see 
Pitt  V.  Shew,  4  B.  &  Aid.  206, 
where,  however,  it  is  proba- 
ble that  the  fixtures  in  dis- 
pute had  been  severed  from 
the  freehold  before  the  sale 
by  the  defendant.  This  view 
of  the  case  is  approved  by 
Parke,  B.,  in  HaUen  v.  Runder, 
1  Cr.  M.  &  R.  at  p.  276.  See 
also,  by  the  same  judge,  in 
Twigg  v.  Potts,  supra, 

(»)  Hallen  v.  Runder,  1  Cr. 
M.  &  E.  266,  ante,  p.  329.  In 
this  case  Bayley,  B.,  observed, 
that  the  sale  effects  a  sever- 
ance when  the  purchase  is 
complete,  but  not  before;  and 
Lord  Lyndhurst,  C.  B.,  and 
Bayley,  B.,  seem  to  draw  a  dis- 
tinction between  cases  where 
the  action  is  brought  by  the 
owner  of  the  inheritance,  and 


by  a  tenant.  See  Mackintosh 
V.  Trotter,  3  M.  &  W.  at  p. 
186,  per  Parke,  B.,  in  argu- 
ment. In  Sleddon  v.  Cruik- 
shank,  16  M.  &  W.  at  p.  72, 
it  was  said  by  the  same 
learned  judge,  that  it  is  not 
properly  ^x/wrM,  but  only  a 
right  to  detach  the  erection 
during  the  term,  which  the 
Courts  have  held  may  be  re- 
covered in  such  an  action  (see 
ante,  p.  31).  In  that  case 
the  Court  held  that  a  contract 
for  the  assignment  of  a  lease, 
and  for  the  sale  of  a  green- 
house, was  entire,  and  that 
the  plaintiff  could  not  recover 
for  the  greenhouse  unless  he 
procured  an  assignment  of 
the  lease.  And  see  Neal  v. 
Viney,  1  Camp.  471.  Aa 
to  the  meaning  of  the  term 
'^  fixtures "  in  pleading,  see 
ante,  p.  374. 
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Where  a  person  has  agreed  to  take  fixtures  at  a  valua-  Chap.  L  ■.  8. 
tion,  as  was  the  case  in  Hallen  v.  Runder  (y),  and  a  Effect  of 
valuation  has  accordingly  been  made  by  appraisers,  it  is  p,J^ia^ce^f 
in  effect  an  ascertainment  of  the  price  by  the  parties  them-  agreement, 
selves  {k) ;  and  it  will,  therefore,  in  most  cases,  be  final,  so 
that  an  action  will  not  lie  for  the  recovery  of  a  part  of 
such  price,  as  having  been  paid  by  mistake  (/). 

It  will  not  be  necessary  on  the  present  occasion  to  enter 
more  minutely  upon  the  subject  of  actions  founded  on  con- 
tracts concerning  fixtures;  because,  except  as  regards  the 
points  already  noticed,  there  does  not  appear  to  be  any 
distinction  between  actions  of  this  description  and  such  as 
relate  to  any  other  subject  matter  of  agreement. 

U )  Supra.  (J)  FreemanT.  JefrieSf  L.  R., 

(k)  Salmon  v.  Watson^  4  4  Ex.  189.  Compare  Eobin- 
Moore  (0.  P.),  73.  son  v.  Anderiony  Peake,  94. 


F.  cc 
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exemption. 


Section  I. 
On  the  Exemption  of  Fixtures  from  Diatress. 

It  is  an  established  rule  of  law,  that  things  adhering  to 
the  freehold  cannot  be  taken  under  a  distress,  whether  for 
rent,  services,  fines,  or  duties,  &c.  (a).  And  this  rule  holds, 
not  merely  in  respect  of  things  which  are  so  annexed  as 
not  to  be  afterwards  severable,  but  it  applies  to  fixtures  of 
whatever  nature  or  construction,  and  whether  put  up  for 
trade  or  for  any  other  purpose. 

The  reasons  for  this  exemption  are  thus  explained  by 
Chief  Boron  Gilbert  (6) : — "  A  distress  .  .  .  was  an- 
"  ciently  no  more  than  a  pledge  in  the  hands  of  the  lord, 
"  to  compel  the  tenant  to  pay  the  service,  or  perform  the 
"  duty,  for  which  it  was  token  ;  and  therefore  at  common 
'^  low  could  not  be  sold,  but  like  all  other  pawns  or  pledges 
"  was  to  be  restored  to  the  owner  when  the  service  or  duty 


(a)  Qu<Bre,  as  to  a  distress 
for  poor  rates f  or  other  similar 
demands  which  are  in  the 
nature  of  executions?  See 
Hutchins  V.  Chambers f  1  Burr. 
at  p.  588  ;  Com.  Dig.  tit.  Dis- 
tress (C). 


{h)  Gilb.Di8t.(ed.  1757)p. 
34,  (4th  ed.  p.  31).  And  see 
the  reasons  assigned  in  Simp- 
son V.  Hartopp,  Willes,  at  p. 
514  et  sea, ;  and  Pitt  v.  Shew, 
4  B.  &  Aid.  206. 
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"  was  perfonned  (c).    The  nature  then  of  contracting  by  Chap.  n.  1. 1. 

"  pawns  or  pledges  being  that  upon  payment  of  the  money 

"  for  security  whereof  they  were  given,  the  pawn  or  pledge 

'^  ought  to  be  restored  to  the  owner  in  the  same  plight  and 

"  condition  it  was  delivered."    Afterwards  ((/),  he  observes, 

"  Whatever  is  part  of  the  freehold  cannot  be  distrained,  for 

"  what  is  part  of  the  freehold  cannot  be  severed  from  it 

^^  without  detriment  to  the  thing  itself  in  the  removal;  and 

''  consequently  that  cannot  be  a  pledge  that  cannot  be  re- 

"  stored  in  statu  quo  to  the  owner.     Besides,  what  is  fixed 

^^  to  the  freehold  is  part  of  the  thing  demised ;  but  the 

'^  nature  of  the  distress  is  not  to  resume  part  of  the  thing 

"  itself  for  the  rent,  but  only  the  inducta  et  illata  upon  the 

"  soil  or  house"  {e). 


The  rule  upon  this  subject  is  mentioned  in  very  early 
authorities.  In  the  Tear  Book  20  Hen.  7,  p.  13,  the  Court, 
in  discussing  the  right  of  the  heir  to  take  furnaces,  fixed 
tables,  the  covering  of  beds,  &c.,  treat  such  things  as  being 
clearly  exempt  from  distress ;  and  a  similar  opinion  is  ex- 
pressed in  the  Tear  Book  21  Hen.  7,  p.  26  (/).  And  in 
conformity  with  these  cases.  Lord  Coke  lays  it  down 
generally,  that  furnaces,  cauldrons,  or  the  like,  fixed  to  the 


(c)  Upon  the  origin  of  the 
right  of  distress,  and  the  prin- 
ciples by  which  it  ought  to  be 
governed,  see  Pothier,  Traits 
du  Contrat  de  Louage,  part  4, 
ch.  1. 

{d)  Gilb.Dist.  (ed.  1757)p. 
42,  (4th  ed.  p.  38). 

{e)  The  above  passages  have 
been  cited  with  approval  in 
modem  authorities.  See  Hel- 
lawell  V.  Eastwood,  6  Exch.  at 

E,  311;  lurner  v.  Cameron, 
.R,5Q.B.atp.312.  What 
is  subsequently  erected  is  con- 
sidered in  law  as  part  of  the 
demised  premises,  and  is  said 


to  be  potentially  demised;  and 
therefore  an  action  of  waste 
lay  against  a  lessee  for  not 
repairing  a  house  erected  by 
himself  on  the  demised  land, 
and  the  writ  might  be  in 
domibus  dimtssts.  Lord  Darcy 
V.  Askwithy  Hob.  234.  Upon 
this  subject,  see  Hohy  v.  Roe- 
buck,  7  Taunt.  157.  And  see 
Serj.  Hill's  MS.  note  in  Vin. 
Ab.  tit.  Waste  (E.),  in  Lin- 
coln's Inn  Library. 

(/)  See  also  Br.  Ab.  tit. 
Chattels,  pi.  7;  id,  tit.  Dis- 
tresse,  pi.  29, 
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Partn. 


Things  fixed 
to  freehold, 
absolutely 
priyileged. 


freehold,  cannot  be  distrained  {g).  Indeed,  all  the  autho- 
rities concur  in  stating  this  principle  to  be  a  part  of  the 
common  law  (A),  although  it  should  be  mentioned  that 
there  is  one  case  in  which  a  learned  Yice-Chancellor  seems 
to  have  been  under  a  slight  misapprehension  as  to  the  law 
upon  this  point  (i).  And  it  is  to  be  observed,  that  the 
privilege  in  these  cases  is  absolute ;  for  things  fixed  to  the 
freehold  cannot  be  distrained,  even  though  there  is  no 
other  distress  upon  the  premises.  In  this  respect,  therefore, 
the  privilege  is  of  a  higher  nature  than  that  in  favour  of 
instruments  of  trade  and  agriculture ;  for  these  are  only 
partially  exempted,  and  are  liable  to  be  taken  when  there 
is  no  other  sufficient  distress  to  be  found  (J). 


So  of  things  The  Same  principle,  it  may  also  be  remarked,  extends 
annexed  ;^^^  ^  ^0  things  which  are  only  constructively  annexed  to  the 
freehold.  For  the  doors  and  windows  of  a  house,  hanging 
only  upon  hooks,  and  which  are  moveable,  are  not  distrain- 
able.  And  so  of  a  millstone,  which,  though  not  annexed 
to  the  freehold,  is  yet  essentially  parcel  of  the  mill  (A-),  and 
the  same  thing  may  be  said  of  a  moveable  part  of  a  fixed 


(y)  Co.  Lit.  47  b. 

(A)  Vide  1  EoU.  Ab.  tit. 
Diet.  (H.) ;  Com.  Dig.  tit. 
Diet.  (C.) ;  Daviea  v.  Powell, 
Willes,  46 ;  Simpson  v.  Uar- 
topp,  id,  at  p.  514  ;  Gorton  v. 
Falkner,  4  T.  R.  at  pp.  567, 
569  ;  Pitt  V.  Sheto,  4  B.  &  Aid. 
206.  See,  too,  Clarke  v.  Hoi- 
ford,  2  C.  &  K.  540 ;  M'  Gregor 
V.  High,  21  L.  T.  803.  And 
see  as  to  a  lime-kiln,  Niblet  v. 
Smith,  4  T.  R.  504.  That  a 
replevin  does  not  lie  for  things 
affixed  to  the  freehold,  see 
Bac.  Ab.  tit.  Replevin  (F.). 

(0  Viz.,  Wood,  V.-C,  in 
Mather  v.  Fraser,  2  K.  &  J. 
536.     As  to  which  see  Walms- 


ley  V.  Milne,  7  C.  B.  (N.  S.)  at 
p.  129 ;  Holland  v.  Hodgson, 
L.  R.,  7  C.  P.  at  p.  338. 

(J)  Vide  Simpson  v.  Har» 
topp,  Willes,  at  p.  514,  I'Sm. 
L.  C.  at  p.  453  (8th  ed.) ; 
Gorton  v.  Falkner,  4  T.  R.  at 
p.  569 ;  Fenton  v.  Logan,  9 
Bing.  676. 

{k)  Yr.Bk.l4Hen.8,p.25; 
Finch,  Bk.  2,  p.  135.  And  see 
ante,  pp.  20,  277.  Charters, 
&c.,  cannot  be  distrained,  for 
they  are  not  chattels  in  law, 
Br.  Ab.  tit.  Dist.  pi.  29 ;  id. 
tit.  Replevin,  pi.  34  ;  Brown- 
low,  168;  ante,  p.  249.  As  to. 
hop  poles,  see  ante,  p.  8, 
note  (c). 
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taachine  (/).    And  it  is  held,  that  even  a  temporary  re-  Chap.  ll.  s.  i. 
moval  of  such  things  for  purposes  of  necessity  is  not  though  re- 
sufficient   to   destroy  the  privilege.     Thus,  in    Wystoic^s  f^ovedfora 
case  (m)  it  was  adjudged,  that  if  a  millstone  is  severed  and  purpose, 
lifted  out  of  its  place,  in  order  to  be  picked,  it  is  not  dis- 
trainable ;  for  it  still  continues  parcel  of  the  mill,  as  it  lies 
all  the  time  on  the  other  stone,  and  the  removal  is  of 
necessity  and  for  the  good  of  the  commonwealth  («). .  And 
it  was  further  said,  that  it  would  be  the  same  although  the 
stone  was  detached  and  carried  away  for  the  purpose  of 
picking  (o). 

In  the  report  of  the  last-mentioned  case  a  qucBre  is  sub-  Smith's  anvil, 
joined,  whether  the  anvil  of  a  smith  would  be  free  from  ^^®*^^i  ^" 
distress.  And  in  Brooke's  Abridgement  there  is  the  like 
qucere  {p).  Chief  Baron  Gilbert,  in  alluding  to  this  ques- 
tion, states  expressly,  that  the  anvil  would  be  protected ; 
for,  he  says,  it  is  accounted  part  of  the  forge,  though  it  be 
not  actually  fixed  by  nails  to  the  shop  (q).  So,  also.  Sir 
Jolm  Eomilly,  M.  E.,  on  a  modem  occasion  held  that  an 
anvil,  though  not  fixed,  formed  part  of  a  steam  hammer 
with  which  it  was  used,  upon  the  ground  that  it  essentially 
formed  a  part  of  the  machine  (r).  Lord  Kenyon,  however, 
appears  to  consider  that  the  ancient  authorities  respecting 


(l)  Mather  v.  Fraser,  2  K. 
&  J.  536,  559.  And  as  to 
duplicate  parts  of  a  machine, 
see  Ex  parte  Astburi/,  L.  R., 
4  Ch.  630,  634;  an/e,  p.  21. 

(m)  Yr.  Bk.'  14  Hen.  8, 
p.  25. 

(n)  And  as  to  this,  see  Br. 
Ab.tit.Dist.  pi.  23  ;  Finch,  ubi 
supra ;  Liford's  case,  1 1  Co. 
50  b  ;  Gilb.  Dist.  p.  39  (4th 
ed.) ;  E.  v.  Wheelery  6  Mod. 
187  ;  Place  v.  Fagg,  4  M.  & 
E.  277. 

(o)  AntCy  p.  20.  But  if  it 
is  wholly  severed  and  removed 


from  the  mill,  then  it  is  not 
part  of  the  mill,  and  is  dis- 
trainable.  Finch,  ubi  supra. 
And  so,  if  a  man  has  two  mill^ 
stones,  and  one  only  is  in  use, 
and  the  other  lies  by,  not  used. 
Simpson  v.  Hariopp,  Willes, 
at  p.  516,  1  Sm.  L.  0.  at  p. 
455  (8th  ed.).  Compare  Ex 
parte  Astbury^  supra, 

(p)  Tit.  Distresse,  pi.  23. 
(g)  Gilb.  Dist.  ubi  supra, 
(r)  Metrop,     Counties,  ^'c, 
Society  v.  Brown,    26   Beav. 
454,  459. 
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Part  n.      the  smith's  anvil,  piooeeded  upon  the  ground  of  its  being 
aflSxed  to  the  freehold  («). 


Kule  applies  In  a  case  before  the  Court  of  Exchequer  (^),  it  was 
artic^may  ^^gued  upon  oneoocasion,  that  the  rule  above  laid  down, 
be  restored  in  of  chattels  annexed  to  the  freehold  being  protected  from 
tau quo.  distress,  was  not  to  be  taken  as  a  genersd  rule,  but  was  to 
be  understood  only  of  things  which  could  not  be  restored 
to  the  owner  in  statu  quo.  And,  therefore,  it  was  insisted 
that  certain  machinery  put  up  in  a  factory  by  a  tenant, 
which  was  fixed  only  by  bolts  and  screws  to  the  floor, 
might  be  distrained;  because  it  could  be  removed  and 
replaced  without  sustaining  any  injury  whatever.  But  it 
was  answered,  that  the  instance  of  the  millstone,  above 
noticed,  established  a  principle  which  admitted  of  no  such 
exception ;  for,  in  that  case,  the  article  might  be  taken  away 
without  detriment  either  to  itself  or  the  principsd  thing. 
The  determination  of  the  case  ultimately  proceeded  upon  a 
different  ground,  and  the  point  was  not  noticed  in  the 
judgment  of  the  Court.  But  in  Darby  v.  Harris  (u)  the 
strict  rule  of  law,  as  it  was  laid  down  by  the  earlier  autho- 
rities, was  adopted  by  the  Court  of  Queen's  Bench.  For 
it  was  there  expressly  held  that  tenant's  fixtures,  viz., 
kitchen  ranges,  stoves,  coppers,  and  grates,  were  not  dis- 
trainable  for  rent.     Moreover,  the  reason  for  the  rule,  as  it 


Tenant's 
fixtures. 


(*)  Gorton  v.  Falkner,  4  T. 
R.  at  p.  567.  And  see  Com. 
Dig.  tit.  Distress  (C).  So  in 
Jollie  and  Broad's  case,  2  EoUe, 
at  p.  202,  where  it  is  said  that 
millstones  and  anvils  cannot 
be  distrained,  it  is  on  the 
ground  of  their  being  instru- 
ments of  trade.  See  Twigg  v. 
PottSy  as  reported  3  Tyr.  969, 
where  trespass  was  brought 
for  seizing,  imder  a  distress 
for  rent,  fixtures,  as  anvils, 
bellows,  vices,  &o. ;  the  point, 
however,  was  not  raised  in 


this  case. 

(0  DuckY.  BraddyU,  M'Clel. 
217. 

(m)  1  Q.  B.  895.  And  see 
Twigg  v.  Potts,  1  Cr.,  M.  &  R. 
89.  See  also  Dalton  v.  Whit- 
tern,  3  Q.  B.  961,  where  held, 
that  if  a  landlord  under  a  dis- 
tress for  rent  severs  fixtures 
and  disposes  of  them,  he  is 
liable  in  trover.  Upon  this 
point,  see,  too,  Clarke  v.  HoU 
ford,  2  C.  &  K.  540 ;  M'  Gregor 
V.  High,  21  L.  T.  803. 
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has  been  above  explained,  was  on  that  occasion  declared  by  Chap.  n.  1. 1. 
the  Court  to  be  the  correct  one. 

The  question  again  arose  in  the  Court  of  Exchequer  in  Decision  in 
the  case  of  Helhicell  v.  Eastwood  (t?),  with  reference  to  cer-  ;^^rf  ^n- 
tain  machines  called  "  mules  "  in  a  cotton  mill,  which  sldered. 
were  fixed  by  means  of  screws,  some  into  the  wooden  floor, 
some  into  lead  which  had  been  poured  in  a  melted  state 
into  holes  in  the  stone  flooring.  The  Court  there  held  that 
the  machines  in  question  were  distrainable  for  rent,  but 
they  so  decided  in  consequence  of  their  having  formed  an 
opinion  that  the  "  mules "  had  not  lost  the  character  of 
moveable  chattels ;  and  it  is  plain  from  the  language  of 
the  judgment  that  the  Court  did  not  mean  to  decide  that 
tenant's  fixtures  were  distrainable,  for  they  admitted  that 
what  was  a  part  of  the  land  could  not  be  distrained.  With 
reference  to  this  case,  moreover,  it  should  be  noticed  that, 
as  has  been  stated  in  the  first  chapter  {w),  the  later  deci- 
sions show  that  machines  affixed  in  a  similar  manner  to 
that  above  described,  do  cease  to  be  chattels  and  become  a 
part  of  the  land.  It  has  since  been  decided  by  the  Court  Turner  v. 
of  Queen's  Bench  that  the  rails  and  sleepers  of  a  rtdlway  ^^^dfiepers. 
connected  with  a  coal  mine,  having  by  reason  of  their 
annexation  to  the  freehold  become  fixtures,  could  not  be 
distrained  by  the  landlord  (a?).  And  the  Court  there  said  : 
"  The  simple  question  is,  did  these  railways,  notwithstand- 
"  ing  such  annexation  as  is  described  in  the  case,  retain 
"  the  character  of  personal  chattels ;  for,  if  they  did  not, 
"  they  were  not  liable  to  be  distrained  for  rent "  (y). 

The  service  by  a  landlord  upon  his  tenant  of  a  notice  of  Mere  threat  of 
distress,  which  states  that  the  former  has  distrained  certain  a^omtble.*^ 

(v)  6  Exch.  295,  310 ;  ante,  plates  and  sleepers  of  which 

p.  10.  are  merely  laid  on  the  surface 

(u?)  Ante,  pp.  15,  18.  of  them'ound.   Duke  of  Beau- 

(a?)  Turner  v.  Cameron,  L.  fort  y,  nates,  3  D.,  F.  &  J.  381. 

R.,   5   Q.  B.  306  ;  ante,  p.  5,  (y)   Turner  v.  Cameron,  L, 

note  (o).     It  would  be  other-  B.,  5  Q.  B.  at  p.  311. 

wise  of  a  railway,  the  tram- 


392 


REMEDIES. 


Part  n.  fixtures  upon  the  demised  premises,  in  addition  to  articleB 
which  are  properly  the  subject  of  a  distress,  is  not  sufficient^^ 
even  where  the  landlord  has  gone  so  far  as  to  advertise  the 
fixtures  for  sale,  to  give  a  cause  of  suction  to  the  tenant;  for 
the  mere  intention  to  do  a  wrong  is  not  in  itself  actionable. 
The  tenant  should  not,  therefore,  commence  an  action  in 
respect  of  a  tortious  distress  upon  fixtures,  until  something 
has  been  done,  as  by  actual  seizure,  to  make  them  of  less 
Tenant  may  value  (z).  A  tenant  can,  however,  obtain  an  injunction  to 
tio^  "*^^^"  restrain  a  threatened  distress,  although  the  Court  may,  in 
the  exercise  of  its  discretion,  only  grant  it  upon  the  terms 
of  his  bringing  the  rent  due  into  Court  (a). 

Growing  com      It  may  perhaps  deserve  to  be  mentioned  in  this  place, 
diatrainable.     ^^^^  ^.j^^  principles  of  the  common  law  were  so  repugnant 

to  any  distress  being  levied  upon  the  freehold  itself,  that 
even  frudm  industrialeSy  as  com,  hops,  and  other  things 
growing  upon  the  soil,  could  not  be  distrained.  This, 
however,  was  altered  by  the  statute  11  Geo.  2,  c.  19,  s.  8, 
as  between  landlord  and  tenant.  For,  by  that  statute, 
landlords  are  enabled  to  distrain  com,  grass,  hops,  &c.,  or 
other  produce  growing  on  the  demised  premises,  for  arrears 
of  rent.  The  provisions,  however,  of  this  statute  have 
Konery  trees  received  a  strict  construction.  For  it  has  been  decided, 
not^distrain-    j.^^^^  ^.j^^y  apply  only  to  produce  of  a  similar  nature  to  that 

specified  in  the  Act ;  and,  therefore,  it  was  held  that  trees 
and  shrubs  growing  in  a  nursery  ground  i:0main  as  at 
common  law,  and  are  not  distrainable  (6). 


(z)  Beck  V.  Denbigh,  29  L. 
J.,  C.  P.  273.  The  statement 
attributed  to  Willes,  J.,  in 
this  report,  that  fixtures  can 
be  removed  under  a  distress 
for  rent,  is  clearly  a  clerical 
error. 

(a)  Shatv  v.  Earl  of  Jersey , 


4  C.  P.  D.  120,  359.  As  to  an 
injunction  generally,  see  ante, 
p.  359  et  seq, 

{b)  Clarke  v.  Gaskarth,  8 
Taunt.  431.  Ace.  Clark  v. 
Calvert,  id.  742.  See  generally 
on  this  subject  Woodf all's  L. 
&  T.  p.  404  et  seq,  (12th  ed.) 
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Section  II. 

On  Taking  Fixtures  under  Legal  Process. 

It  Beems  to  have  been  formerly  considered  that  things  Chap.  n.  i.  2. 
annexed  to  the  freehold  were  not  liable  to  be  taken  in 
execution,  like  the  moveable  goods  and  chattels  of  the 
debtor  (a).  But  this  rule  of  law  has  given  way  to  a  more 
liberal  construction  in  favour  of  creditors  in  modem  times ; 
and  for  their  benefit,  fixtures  are  now  considered  to  be  so 
far  in  the  na.ture  of  personal  chattels,  that  in  certain  cases 
they  may  be  seized  and  removed  under  a  writ  oi  fieri  facias^ 
or  other  similar  process  {b).  Thus  it  was  holden,  in  Poolers 
Case  {c)y  that  articles  put  up  by  a  tenant  in  relation  to  his 
trade,  and  which  he  was  entitled  to  remove  at  the  end  of 
his  t«rm,  might  be  seized  in  execution  by  a  sheriff  under 
a  fi,  fa.  But  the  sheriff  can  only  seize  for  removal  as 
chattels  (d)  things  which  the  judgment  debtor  could 
himself  remove ;  and,  therefore,  if  a  tenant  has  precluded 
himself  from  exercising  the  right  of  severance,  the  fix- 
tures cannot  be  so  seized  at  the  suit  of  the  judgment 
creditor  {e). 


Fixtures  seiz- 
able  under 
process. 


Bnt  not  if 
judgment 
debtor  has  no 
right  to  sever. 


(a)  Yr.  Bks.  20  Hen.  7,  p. 
13,  21  Hen.  7,  p.  26  ;  Bay  v. 
Bisbitch,  Cro.  EHz.  374.  And 
see  1  Roll.  Ab.  tit.  Execution 
(Y.),  p.  891  ;  Com.  Dig.  tit. 
Execution  (C.  4) ;  id,  tit.  Pro- 
cess (D.  6);  Gilb.  Exec.  19. 
Under  the  writ  of  attachment 
in  real  actions,  the  sheriff 
could  only  take  the  moveable 
goods  of  the  defendant,  and 
not  a  chattel  real,  or  a  thing 
affixed  to.  the  freehold.  Com. 
Dig.  tit.  Process  (D.  6) ;  Vin. 
Ab.  tit.  Attachment  (B.),  (C.) ; 
2  Inst.  254. 


(5)  Approved  by  Parke,  B., 
in  Horsfall  v.  Hey^  2  Exch.  at 
p.  779.  That  they  are  not 
chattels  for  all  purposes,  see 
Hallen  v.  Runder,  1  Cr.,  M.  & 
B.  at  p.  275  ;  and  antSf  p.  28. 

(c)  1  Salk.  368.  And  see 
RyaJl  V.  RolUy  1  Atk.  at  pp. 
171,176;  Gibson  v.  Hammer- 
smith  RaiL  Co,,  32  L.  J.,  Ch. 
at  p.  341. 

(d)  See  post,  p.  396. 

(e)  Dumergue  v.  Rumseg, 
2  H.  &  C.  777  ;  R.  v.  Topping, 
M*ael.  &  Y.  544.  And  see 
Richardson  y,Ar diet/ J  38  L.  J., 
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Partn.  And  sdthough  the  decision  in  Poole^B  Case  related  to 


Kule  not  oon-  trade  utensils,  and  a  distinction  seems  to  have  been  taken 
fined  to  trade  \yj  Ix)rd  Holt  on  this  partioular  ground  (e),  yet  it  is 
now  generally  understood  that  the  rule  is  the  same  with 
respect  to  other  fixtures,  whether  put  up  for  ornament 
or  any  other  purpose,  and  that  all  are  alike  to  be  con- 
sidered as  goods  and  chattels  for  the  benefit  of  execution 
creditors  (/). 


Whether  erec- 
tions of  great 
magnitude 
fleizkble. 


It  is  not,  however,  decided  by  any  of  the  cases  that  aU 
articles  and  erections  of  whatever  magnitude  and  construc- 
tion, if  put  up  by  a  tenant  for  trade  or  other  privileged 
object,  are  liable  to  be  seized  in  execution.  Indeed,  in 
the  case  of  Steward  v.  Lombe  {g)y  Burrough,  J.,  expressed 
himself  of  opinion,  that  such  a  structure  as  the  mill  which 
was  then  the  subject  of  dispute  (A)  could  not  be  taken  in 
execution,  although  it  might  be  erected  by,  and  was  in  the 
rpu-  J.  possession  of,  a  tenant.     And  it  is  to  be  observed,  that  it 

able  by  virtue  is  Only  in  the  peculiar  case  of  fixtures  that  the  law  regards 
noHSzSle^ '  things  attached  to  the  realty  as  personal  chattels  in  favour 
of  creditors.     For  the  same  privilege  does  not  exist  in 


Ch.  508  ;  Duke  of  Beaufort  v. 
Baten,  3  D.,  F.  &  J.  381, 
where  it  was  held  that  tram- 
plates  and  sleepers  merely  laid 
upon  the  surface  of  the  ground 
were  not  within  a  covenant  to 
yield  up  "ways"  and  **  roads" 
at  the  end  of  the  term,  and 
that  they  might,  therefore, 
be  taken  in  execution.  As  to 
an  injunction  to  restrain  the 
sheriif,  see  Richardson  v. 
Ardlet/j  supra. 

(e)  See,  too,  per  Kindersley, 
V.-C,  in  Gibson  v.  Hammer- 
smith B,  Co.,  32  L.  J.,  Ch.  at 
p.  341. 

(f)  See  Place  v.  Faff^j  4  M. 
&  K.  277  ;  Winn  v.  Ingilbyj 
5  £.  &  Aid.  625  ;  Barnard  v. 


Leigh,  1  Stark.  43;  Pitt  v. 
Sheio,  4  B.  &  Aid.  at  p.  207, 
per  Abbott,  C.  J. ;  and  per 
tarke,  B.,  in  Minshall  v. 
Lloyd,  2  M.  &  W.  at  p.  459. 
In  the  case  of  Allen  v.  Alleti, 
Mosely,  112,  it  seems  admit- 
ted in  argument,  that  marble 
chimney-pieces  and  glasses 
are  ornaments  every  day  taken 
down  by  tenants,  and  also 
upon  executions. 

iff)  1  Brod.  &  Bing.  506, 
512. 

(A)  The  null  was  a  wooden 
edifice  raised  on  a  casement  of 
brick  work,  and  anchored  into 
the  ground  by  spores  and  land 
ties  ;  but  the  jury  had  foimd 
that  it  was  not  a  fixture. 


EXECUTION.  395 

lespeot  of  artides  whioh  are  remoyeable  under  powers  ap-  Chap.  n.  i.  2. 
pendant  to  estates,  or  by  virtue  of  the  private  agreement 
of  parties.  And,  therefore,  it  was  observed  by  Lord  Holt, 
in  Pook^a  Case  above  dted,  that  there  was  a  difference  be- 
tween a  oommon  tenant  and  a  tenant  for  years  without 
impeaohment  of  waste ;  for  in  the  latter  case,  he  said  that 
the  sheriff  could  not  cut  down  and  sell,  though  the  tenant 
himself  might. 

Moreover,  it  has  been  held  that  a  sheriff  is  not  allowed  nor  things 
to  take  in  execution  articles  which  have  been  set  up  by  the  J|^?  m  fee. 
owner  in  fee  upon  his  own  freehold.  In  the  case  of  Winn 
V.  Ingilby  (t),  a  sheriff  had,  under  a  writ  of  fi.  fa.y  seized 
certain  fixed  articles,  consisting  of  set  pots,  ovens,  and 
ranges ;  and  it  appeared  that  the  house  to  which  they  were 
attached  was  the  freehold  of  the  person  against  whom  the 
writ  issued.  The  Court  of  King's  Bench  determined  that 
the  articles  in  question  were  not  liable  to  be  seized  in 
execution.  And  they  said  that  the  freehold  belonging  to 
the  party  made  it  different  from  other  cases,  and  that,  as 
against  him,  the  articles  could  not  be  taken  as  goods  and 
chattels.  So,  also,  in  the  above-mentioned  case  of  Steward 
V.  Lombcj  where  a  person  seised  in  fee  of  land  with  a 
windmill  erected  thereon,  mortgaged  the  land  and  mill,  it 
was  holden  that  the  mill  could  not  be  taken  in  execution 
by  a  creditor  of  the  mortgagor,  although  he  continued  in 
possession  after  the  mortgage.  The  Court  indeed  in  this 
case  confined  their  attention  principally  to  another  point ; 
but  Bichardson,  J.,  seemed  to  think  that  there  might  have 
been  a  difference  if  the  mortgagor  had,  as  tenant  for  years, 
erected  the  mill  {J).  The  same  point  was  again  ruled  in  Whether 
the  case  of  Pface  v.  Fagg  (k).  Nevertheless,  it  does  not  £^^''® 
appear  to  be  satisfactorily  established  by  any  of  these  cases,  ahle. 

(0  5  B.  &  Aid.  625.  {k)  4  M.  &  E.  277.     See 

Ij)  1  Brod.  &  Bing.  at  p.      also  per  Bayley,  B.,  in  Hallen 

513.  V.  Hunder,  1  Or.,  M.  &  E.  at 

pp.  268,  269. 


seiz- 
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^^^  ^^*  that  articles  erected  by  the  owner  of  the  freehold  can  in  no 
instance  whatever  be  taken  in  execution  by  virtue  of  a 
writ  of  Jl.  fa.  The  judgment  of  the  Court  in  the  case  of 
Winn  V.  Ingilhy  has  indeed  been  supposed  to  have  decided 
this  point.  But  it  is  observable,  that  the  Court  in  that 
case,  as  well  as  in  the  case  last  referred  to,  assumed  that 
the  property  in  question  would  descend  to  the  heir  as  an 
essential  part  of  the  freehold,  and  would  not  pass  as  per- 
sonalty to  the  executors.  And  Wood,  V.-C,  in  Mather  v. 
Fraser  (/),  appears  to  base  the  distinction  in  the  case  of 
the  owner  of  the  freehold  upon  the  same  groimd ;  viz.,  that 
the  articles  which  it  is  sought  to  seize,  would  as  between 
heir  and  executor  pass  to  the  former.  The  decisions, 
therefore,  cannot  perhaps  be  regarded  as  authorities  for 
the  exemption  generally  of  fixtures  which  tenants  for  life, 
in  tail,  or  even  in  fee,  may  set  up,  and  which  their  exe- 
cutors would  be  entitled  to,  as  partaking  of  the  nature  of 
personalty  (m). 

When  fixed  It  remains  only  to  observe,  in  respect  of  another  class  of 
mise/may'be  fix®^  articles,  viz.,  those  which  are  demised  to  a  tenant 
taken  in  together  with  the  premises  to  which  they  are  attached  (as 

in  the  case  of  a  brewery  leased  with  the  plant  and  ma- 
chinery), that  the  sheriff  is  authorized  to  seize  and  convey 
the  lessee's  interest  in  the  fixed  property,  of  whatever 


(/)  2  K.  &  J.  at  p.  550.  And 
see  Scorell  v.  Boxallj  1  Y.  &  J. 
at  p.  398,  per  HuUock,  B. 

{m)  See  Evans  v.  RohertSj 
5  B.  &  C.  at  p.  841,  per  Littlo- 
dale,  J.  ;  Ex  parte  King^  1  M. 
D.  &  D.  at  p.  129.  Growing 
crops  which  are  fructus  in- 
dustrialeSy  and  go  to  the  exe- 
cutor, are  seizable  in  execu- 
tion as  goods  and  chattelsy 
Gilb.  Exec.  19;  Poolers  case^ 
1  Salk.  368 ;  Peacock  v.  Purvis, 
.  2  Bred.  &  Bing.  at  p.  368, 
per  Bichardson,  J. ;  Evans  v. 


RohertSy  supra.  As  the  right 
of  seizing  things  attached  to 
the  realty  seems  to  be  closely 
connected  with  the  right  of 
removal  under  the  law  of  fix- 
tures, it  may  be  useful,  in 
determining  questions  of  this 
description,  to  inquire  into  the 
nature  of  the  power  under 
which  the  party  himself  might 
remove  the  articles  in  ques- 
tion. As  to  the  distinctions 
upon  this  subject,  see  ante, 
p.  186  et  seq. 
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nature  it  may  be ;  although  he  cannot  sell  the  articles  as  Chap.  n.  i.  2. 
divided  chattels  in  separation  from  the  freehold  (n).  But 
if  a  tenant  has  wrongfully  severed  things  which  have  been 
demised  to  him  together  with  the  premises,  in  this  case  the 
sheriff  cannot  afterwards  take  them  under  an  execution 
against  the  tenant ;  because  the  property  when  reduced 
into  a  chattel  state,  immediately  vests  in  the  landlord, 
even  during  the  continuance  of  the  tenant's  term  (o). 

Where  a  sheriff  has  taken  fixtures  in  execution  together  When  sheriff 
with  a  lease  of  the  premises  to  which  they  are  attached,  fixtures  sepa- 
and  is  authorized  to  sever  them  from  the  freehold  to  satisfy  rately. 
the  writ,  he  is  bound  to  sell  the  fixtures  separately,  if  he 
cannot  find  a  purchaser  for  the  whole  (/?). 

(n)  See  Ryall  v.  Rolhy   1  (o)  Farrant   v.    Thompsony 

Atk.  165  et  seq,:  Went.  Off.  5  B.  &  Aid.  826. 

Executors,  p.   150.     See  also  (/?)  Barnard    v.    Leigh,    1 

Gordon  v.  Harper,  1  T.  R.  at  Stark.  43. 
pp.  11,  12. 
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CHAPTEE  in. 


OP     CRIMINAL     LAW    IN     ITS     APPLICATION     TO     PROPERTY 

AFFIXED  TO  THE  FREEHOLD. 

^^rt  IL  Fixtures  are  not  the  subject  of  larceny  at  common  law. 
Fixtures  not  For  to  Constitute  larceny  there  must  be  a  felonious  taking 
S^y  ^t  ^*  ^^^  carrying  away  the  personal  goods  of  another  (a) ;  and 
common  law,  fixtures,  by  re«won  of  their  adherence  to  the  freehold,  can- 
not be  regarded  as  personal  goods.  Accordingly,  in  the 
case  of  Lee  v.  Risdon  (J),  Gibbs,  C.  J.,  referring  to  this 
species  of  property,  says,  "  felony  cannot  be  committed  of 
'^  these  things  ;  for,  if  a  thief  severs  a  copper,  and  instantly 
"  carries  it  off,  it  is  no  felony  at  common  law."  He  then 
adds,  ^'  if,  indeed,  he  lets  it  remain  after  it  is  severed  any 
"  time,  then  the  removal  of  it  becomes  a  felony,  if  he 
"  comes  back  and  takes  it ;  and  so  of  a  tree  which  has 
"  been  some  time  severed  "  (c).  But  this  must  be  under- 
stood of  a  case  in  which  there  has  been  an  actual  abandon- 
ment by  the  wrongdoer,  and  not  a  mere  cessation  of  his 
physical  possession  of  the  article.  Thus,  if  a  thief,  after 
severing  a  fixture,  hides  it  with  the  intention  of  coming 
back  to  remove  it,  and  after  a  short  interval  returns  and 
carries  it  away,  the  subsequent  removal  will  not  make  the 
offence  larceny.  In  such  a  case,  the  severance  and  removal 
are  regarded  as  one  continuous  act,  and  therefore  there 


(a)  Vide  Bract.  Lib,  iii. 
c.  32  ;  3  Inst.  107. 

(5)  7  Taunt,  at  p.  191.  And 
see  per  Bayley,  J.,  in  Colegrave 
V.  Dias  Santos,  2  B.  &  C.  at 
p.  80. 

(c)  So,  if  a  man  cut  and 
carry  away  com  at  the  same 
time,  it  is  trespass  only  and 
not  felony,  because  it  is  but 


one  act ;  but  if  he  cut  it  and 
lay  it  by,  and  carry  it  away 
afterwards,  it  is  felony.  Em- 
merson  v.  Anmson,  1  Mod.  89, 
per  Hale,  C.  J. ;  and  see  Hale, 
P.  C.  510.  That  dung  spread 
upon  land  is  not  the  subject 
of  felony,  see  Yearworth  v. 
Pierce^  Al.  31  ;  and  ante, 
p.  215,  note  (t). 
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cannot  be  a  oonviotion  for  larceny  for  taking  that  which  is     ciiap.  m. 
not  capable  in  its  original  state  of  being  the  subject  of 
larceny  (rf). 

The  principle,  that  the  taking  of  property  fixed  to  the  Gronnd  of 
freehold,  even  though  done  animo  furandiy  does  not  amount 
to  felony  unless  an  interval  elapses  between  the  severance 
and  removal,  has  been  recognized  by  all  the  writers  upon 
cnminsd  law  {e).  It  is  thus  explained  by  Sir  William 
Blackstone  in  his  Commentaries  (/) : — "  Lands,  tenements, 
"  and  hereditaments  (either  corporeal  or  incorporeal)  can- 
''  not  in  their  nature  be  taken  and  carried  away.  And  of 
'^  things  likewise  that  adhere  to  the  freehold,  as  com,  grass, 
"  trees,  and  the  like,  or  lead  upon  a  house,  no  larciny 
'^  could  be  committed  by  the  rules  of  the  common  law ; 
^^  but  the  severance  of  them  was,  and  in  many  things  is 
"  still,  merely  a  trespass,  which  depended  on  a  subtilty 
"  in  the  legal  notions  of  our  ancestors.  These  things  were 
"  parcel  of  the  real  estate  ;  and  therefore,  while  they  con- 
"  tinned  so,  could  not  by  any  possibility  be  the  subject  of 
"  theft,  being  absolutely  fixed  and  immovable.  And  if  they 
"  were  severed  by  violence  so  as  to  be  changed  into  move- 
'*  ables,  and  at  the  same  time,  by  one  and  the  same  con- 
"  tinned  act,  carried  off  by  the  person  who  severed  them, 
"  they  could  never  be  said  to  be  taken  from  the  proprietor^ 
"  in  this  their  newly  acquired  state  of  mobility,  (which  is 
"  essential  to  the  nature  of  larciny,)  being  never,  as  such, 
"  in  the  actual  or  constructive  possession  of  any  one,  but  of 
*'  him  who    committed  the  trespass.      He  could  not  in 


{d)  R,  V.  TownleOy  L.  R., 
1  0.  C.  R.  315  ;  and  see  R,  v. 
Read,  3Q.  B.D.  131.  It  has 
been  held  that  the  buried 
carcass  of  a  diseased  pig  is 
not  so  far  attached  to  the  boH 
as  to  necessarily  cease  to  be 
the  subject  of  larceny.  R,  v. 
Edwards,  13  Cox,  C.  C.  384. 

{e)  See  3  Inst.  109 ;  Hale, 


P.  C,  510;  Hawk.  P.  C.  Bk. 
1,  ch.  19,  §  34  (8th  ed.) ; 
East,  P.  C.  (ch.  16,  §  27), 
p.  587.  And  see  Emerson  v. 
AmeU,  Freem.  K.  B.  22; 
Udal  V.  Udal,  Al.  83 ;  Berry 
V.  Heard,  Palm.  327  ;  R.  v. 
Westbeer,  Str.  1134;  R,  y. 
Be  Veaux,  2  Leach,  C.  C.  587. 
(/)  Vol.  IV.  p.  232. 
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*'  strictness  be  said  to  have  taken  what  at  that  time  were 
"  the  personal  goods  of  another,  since  the  very  act  of 
"  taking  was  what  turned  them  into  personal  goods." 
The  reasoning  conttdned  in  this  passage  may  not,  per- 
haps, be  deemed  very  satisfactory  at  the  present  day; 
indeed,  it  has  very  recently  been  stigmatized  by  a  high 
authority  as  "  essentially  absurd"  (g).  The  rule  itself, 
however,  must  still  be  understood  as  the  established  rule  of 
common  law  (A) ;  and  it  is  applicable  to  every  species  of 
property  annexed  to  land,  except  in  certain  cases  which 
have  been  made  the  subject  of  express  legislative  provision. 

But  the  principle  that  fixtures  are  to  be  deemed  parcel 
of  the  freehold,  seems  to  have  been  relaxed  in  cases  where 
it  would  operate  to  the  prejudice  of  a  prisoner.  For  it  has 
been  doubted  whether  a  press  or  cupboard,  let  into  the- 
walls  of  a  house,  is  to  be  so  far  deemed  a  part  of  the  house, 
as  to  make  the  breaking  it  open  to  be  burglary,  or  an 
offence  within  the  statutes  relating  to  house-breaking.  Sir 
Michael  Foster  was  of  opinion  that  it  ought  not ;  and  he 
thought  that  in  capital  cases,  such  fixtures,  which  merely 
supply  the  place  of  chests  and  other  ordinary  utensils  of 
household  furniture,  should  t'nfatorem  vitcB  be  considered  in 
no  other  light  than  as  mere  moveables,  partaking  of  the 
nature  of  those  utensils  and  adapted  to  the  same  use  (t). 

Legislative  There  are,  however,  certain  cases  in  which  the  Legisla- 

proviaioM  m    ^^jpg  j^^g^  ^t  different  periods,  interfered  to  afford  proteotioa 

'    °'  (y)  Mr.  Justice  Stephen  in      out    of   the    earth   under 


Fixtures  not 
considered  a 
part  of  the 
freehold,  in 
favorem  vita. 


a 


his  History  of  the  Criminal 
Law,  Vol.  ni.  p.  148. 

(A)  It  was  proposed  by  the 
Criminal  Code  Commissioners 
of  1879  to  abolish  the  common 
law  nile,  by  enacting  that  all 
inanimate  things  being  the 
property  of  any  person,  and 
either  being  moveable,  or 
which  might  be  made  move- 
able, except  things   growing 


shilling  in  value,  should  be 
capable  of  being  stolen.  Ste- 
phen's Hist.  &iminal  Law, 
Vol.  in.  p.  162.'  No  doubt  an 
enactment  of  this  nature  will 
form  part  of  the  Criminal 
Code,  whenever  it  is  passed. 

(0  Fost.  C.  C.  109:  and 
see  Hale,  P.  C.  Vol.  I.  p.  554, 
Vol.  II.  pp.  355,  358 ;  East, 
P.  C.  489 ;  Kel.  C.  C.  59,  69. 
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to  property  fixed  to  the  freehold,  where,  from  its  nature,  it 
would  be  particularly  exposed  to  theft  or  injury.  The 
earlier  enactments  made  with  this  view  have  been  wholly 
repealed,  and  other  provisions,  having  the  same  general 
object,  but  of  a  more  comprehensive  nature,  have  been 
introduced  by  the  Larceny  Act,  1861  (7),  and  by  another 
statute  passed  at  the  same  period. 


Chap.  III. 


By  sect.  31  of  the  former  Act,  to  steal,  rip,  cut,  sever,  stealing  fixed 
or  break  with  intent  to  steal,  any  glass  or  woodwork  (k)  P^P®^y- 
belonging  to  any  building  whatsoever  (/),  or  any  lead, 
iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fix- 
ture, whether  made  of  metal  or  other  material,  or  of  both, 
respectively  fixed  in  or  to  any  building  whatsoever  (m)  ; 
or  any  thing  made  of  metal  fixed  in  any  land  {n)y  being 
private  property,  or  for  a  fence  to  any  dwelling-house, 
garden,  or  area,  or  in  any  square  or  street,  or  in  any  place 
dedicated  to  public  use  or  ornament,  or  in  any  burial 
ground  (0),  is  made  felony,  and  is  punishable  as  in  the 


{j  )  24  &  25  Vict.  c.  96. 

(k)  In  H.  V.  Hedges,  1  Leach, 
C.  C.  201,  it  was  held  that 
window-sashes,  which  were 
neither  hung  nor  beaded  in 
the  frames,  but  only  fastened 
to  the  frames  by  laths  nailed 
across,  were  not  fixed  to  the 
freehold.  But  this  section 
appears  to  comprehend  all 
cases  of  this  description. 

(J)  As  to  what  is  a  building, 
see  R.  V.  Worrall,  7  C.  &  P. 
516;  R,  V.  Rice,  Bell,  C.  C. 
87 ;  R.Y.  Hickman,  1  Leach, 
C.  C.  318  ;  R.  V.  Norris,  Euss. 
&  Ey.  69.  These,  and  some 
of  the  cases  in  the  following 
notes,  were  cases  under  the 
repealed  statutes,  but  as  these 
latter  were  in  many  respects 
similar  to  those  now  in  force 


such  decisions  may  be  usefully 
referred  to. 

(m)  See  R.  v.  Gooch,  8  C. 
&  P.  293.  An  indictment  for 
stealing  a  copper  pipe  fixed 
to  the  dwelling-house  of  A. 
and  B.,  is  not  supported  by 
proof  of  stealing  a  pipe  fixed 
to  two  rooms,  of  which  A.  and 
B.  are  separate  tenants  in  the 
same  house.  R.  v.  Finch , 
1  Moo.  C.  0.  418. 

(n)  Metal  screwed  on  a  post, 
fixed  in  the  soil,  is  within  the 
section.  R.  v.  Jones,  27  L.  J., 
M.  C.  171. 

(o)  In  R.  V.  Jones,  supra, 
a  case  under  7  &  8  Geo.  4, 
c.  29,  it  was  decided  that  a 
copper  sun-dial,  fastened  by 
screws  to  a  post  fixed  in  a 
churchyard,  was  within  the 
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case  of  eimple  larceny  {p) ;  and  in  the  case  of  any  such 
thing  fixed  in  any  such  square,  street,  or  place  as  afore- 
said, it  is  not  necessary  to  allege  the  same  to  be  the  pro- 
perty of  any  person  (q). 


Stealing  fix- 
tures let  with 
hooae. 


By  sect.  74  it  is  made  felony  (punishable  as  therein 
directed  (r) )  for  tenants,  &c.,  to  steal  any  fixtures  let  to  be 
used  in  or  with  any  house  or  lodging  ;  and  in  every  case 
of  stealing  such  a  fixture,  an  indictment  may  be  preferred 
in  the  same  form  as  if  the  ofiPender  were  not  a  tenant  or 
lodger,  and  the  property  may  be  laid  in  the  owner  or 
Stealing  person  letting  to  hire.     By  sect.  32,  and  following  sec- 

frSt^.      '  tions  (s),  it  is  made  felony  in  certain  cases  to  steal  or  cut, 
&c.,  with  intent  to  steal,  growing  trees  {t),  saplings,  shrubs, 


protection  of  sect.  44  of  that 
Act.  This  enactment  did  not 
contain  any  mention  of  a 
burial-groxmd,  and  Bramwell, 
B.,  therefore,  in  the  above 
case,  doubted  whether  a 
churchyard  was  for  **  public 
use  or  ornament." 

(p)  That  a  defendant  can- 
not be  conricted  of  simple 
larceny  upon  an  indictment 
under  this  section,  see  i?.  v. 
Goock,  8  C.  &  P.  293.  See,  too, 
7?.  V.  Millar,  7  C.  &P.  665.  In 
the  very  recent  case  of  i?.  v. 
O'Brien,  15  Cox,  C.  C,  29, 
the  prisoners  were  indicted  at 
commoti  law  for  larceny  and 
receiving  the  goods,  &c. ;  they 
were  acquitted  on  the  ground 
that  the  thing  stolen  was  a 
copper  furnace  fixed  in  wood 
and  brick  in  a  building.  Upon 
being  indicted  under  the  above 
section  they  pleaded  autrefois 
acquit,  but  were  convicted.  It 
was  held  by  the  Court  for 
Crown  Cases  Reserved,  that 
the  conviction  was   right,  as 


the  prisoners  were  never  in 
jeopardy  on  the  first  indict- 
ment. 

{q)  By  sect.  28  the  stealing, 
or  for  any  fraudulent  purpose 
destroying,  &c.,  any  document 
of  title  to  lands  (see  sect.  1 ) 
is  made  felony.  At  common 
law  there  could  be  no  larceny 
of  such  documents,  because 
they  were  said  to  savour  of 
the  realty.  To  obtain  a  con- 
viction under  this  section  there 
must  be  such  a  taking  of  the 
document  as  woidd  constitute 
larceny  but  for  the  conunon 
law  ride.  JR,  v.  John,  7  C.  & 
P.  324. 

(r)  But  see  27  &  28  Vict, 
c.  47,  s.  2. 

(«)  Sects.  33,  36  and  37. 

(t)  Where  there  is  a  con- 
tinuous act,  the  value  of  seve- 
ral trees,  &c.,  may  be  added 
together  in  estimating  the 
amount  of  injury  under  this 
section.  7?.  v.  Shepherd,  L.  B. 
1  C.  C.  E.  118. 
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underwood,  plants,  roots,   fruits,   or    vegetable    produc-     Chap.  III. 

tion8(w).      In    certain,   however,   of    the  like   cases  the 

oflEence  is  made  punishable  on  summary  conviction  (r).  And  Fences,  gates, 

by  sect.  34  of  the  same  Act,  provision  is  made  against  the 

offences  of  stealing,  or  cutting,   breaking,   or  throwing 

down  with  intent  to  steal,  any  part  of  any  live  or  dead 

fence,  or  any  wooden  post,  pale,  wire,  or  rail,  &c.,  or  any 

stile  or  gate,  &c.     Again,  by  sect.  38,  the  stealing  the  Ores,  coals, 

ores  of  any  metal,  &c.,  or  coal,  from  any  mine,  bed,  or  n^es.  ™ 

vein,  is  declared  to  be  felony  (w). 

In  like  manner  with  respect  to  malicious  injuries  com-  Malicious  in- 
mitted  to  fixtures,  or  to  private  property  of  a  like  de-  &dtures,  &c. 
scription,  provision  is  made  by  the  statute  24  &  25  Vict, 
c.  97.  For  by  sect.  13  of  that  statute,  the  unlawful  and 
malicious  pulling  down  or  demolishing  of  any  dwelling- 
house  or  other  building  by  a  tenant  for  years  or  at  will, 
or  person  holding  over  after  the  termination  of  any 
tenancy,  or  the  unlawful  and  malicious  pulling  down  or 
severing  from  the  freehold  by  such  persons  of  any  fixture 
fixed  in  or  to  such  dwelling-house  or  building,  is  declared 
to  be  a  misdemeanour.  So  by  sect.  14,  the  unlawful  and 
malicious  cutting,  &c.,  or  damaging  silk  and  other  articles 
(as  specified)  in  the  loom  or  frame,  or  on  any  machine  or 
engine,  &c. ;  or  cutting,  damaging  (.r),  &c.,  any  loom, 
frame,  machine,  engine,  &o.,  whether  fixed  or  moveable, 
employed  in  manufacturing  the  above  goods,  is  declsu^ed 
to  be  felony. 

(m)  In  E,  Y,  Hodges y  Moo.  Geo.  4,  c.  29,  respecting  mines, 

&  M.  341,  it  was  held  that  the  see  R,  v.  Webb,  1  Moo.  0.  C. 

words   '*  plant   or   vegetable  431.     But  see  now  sect.  39  of 

production  "     in    the     42nd  24  &  25  Vict.  c.  96.     See,  too, 

section  of  7  &  8  Geo.  4,  c.  29,  R.  v.  Trevemier,  2  Moo.  &  E. 

did  not  include  young  fruit  476,  a  case  under  the  repealed 

trees.  sect.  10  of  2  &  3  Vict.  c.  58. 

(«)  See  42  &  43  Vict.  c.  49.  {x)  R.  v.    Taceij,   Russ.  & 

{w)  For  a  decision  on  the  Ry.  452. 
corresponding  section  in  7  &  8 
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Malicious  in- 
juries to 
machinoiy, 
&o. ; 


In  mines. 


Also  by  sect.  15  it  is  made  felony  unlawfully  and 
maliciously  to  cut,  break,  destroy,  or  damage,  &c.  (a?),  any 
machine  or  engine,  whether  fixed  or  moveable,  used  for 
agricultural  operations  or  employed  in  any  manufacture 
whatsoever  (except  such  as  are  provided  for  in  the  fore- 
going section)  {y).  Again,  by  sect.  29  of  the  same  statute, 
provision  is  made  against  the  like  mischief  committed  in 
mines ;  and  it  is  thereby  made  felony  maliciously  to  pull 
down  or  destroy,  or  damage  with  intent,  &o.,  any  steam 
engine  or  other  engine  for  working,  &o.,  mines ;  or  any 
staith,  building  or  erection  used,  &c.,  in  a  mine  (s) ;  or  any 
bridge,  waggon- way,  or  trunk  for  conveying  minerals  from 
a  mine. 


Injuries  to  go,  with  regard  to  offences  committed  against  property 

&o.,  by  riotous  of  this  nature  by  riotous  assemblies  of  persons: — By  the 
assemblies.  same  statute,  sect.  11,  the  demolishing  or  pulling  down  by 
persons  riotously  assembled,  of  mills,  &o.,  or  any  machinery, 
whether  fixed  or  moveable,  employed  in  any  manufacture ; 
or  any  steam  engine  or  other  engine  for  mines;  or  any 
'staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for  con- 
veying minerals  from  mines,  is  declared  to  be  a  felony,  with 
a  maximum  punishment  of  penal  servitude  for  life. 


Kemedy 
against  the 
hundred. 


Lastly,  by  7  &  8  G.  4,  c.  31,  extended  by  2  &  3  W.  4, 
c.  72,  a  remedy  is  given  against  the  hundred  for  injuries  of 
this  description. 


{x)  R,  V.  Fisher,  L.  B.,  1  C. 
C  R.  7. 

(y)  The  destruction  of  a 
part  of  a  threshing  machine 
which  has  been  taken  to  pieces 
and  separated  is  within  the 
statute.  R.  v.  Mackerel,  4  C. 
&  P.  448  ;  R.  V.  Fidler,  id.  449. 
And  see  further,  upon  the  con- 
struction of  this  statute,  R. 


V.  Bartlett  and  R,  v.  Chub,  2 
Dea.  C.  L.  1517  ;  i?.  V.  West, 
id.  1518. 

(z)  As  to  what  is  an  erection 
used  in  conducting  the  busi- 
ness of  a  mine,  see  R.  v.  Whit- 
tingham,  9  C.  &  P.  234.  And 
for  other  points  upon  the  stat., 
see  S,  C,  and  R.  v.  Norris, 
9  C.  &  P.  241. 
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The  ordinance  referred  to  at  tlie  end  of  tlie  Introduction  was 
enacted  in  the  mayoralty  of  Adam  Bury,  39  Edw.  3  (1365). 
It  may  not  be  uninteresting  to  the  reader  to  see  a  copy  of  this 
curious  document.  It  is  therefore  added  in  its  original  form ; 
together  with  a  confirmation  of  it  by  the  Mayor  and  Aldermen 
of  London.  • 

The  Ordyimunce  of  the  Cite  for  Tenaunt}  of  Souses,  tchat 
thingis  they  shall  not  remeue  att  theyr  departinge, 

Intrat'  in  libro  cum  littera  Q^.  folio  c.  Ixxiiij.  tem- 

5 ore  Ade  Bury  tunc  Majoris  AP  Reg  3  Edwardi 
'ereij.  xxxix. 

Ordinatum  est  quod  si  aliquis  oodicat  tentm  vel  domos 
in  ciuitate  Londen  vel  in  subbarbijs  eiusdem  ciuitatis 
tenendum  ad  terminum  vite  vel  annorum  vel  de  anno  in 
annum  vel  de  q'rterio  in  q'rteriu,  si  huius  inteneus  aliqua 
appencia  seu  alia  asiamenta  in  huiusmodi  tentiu}  vel  in 
domibus  fecerit,  eciam'ad  mereniu}  dcoj^  tntoj  vel  domos 
clauos  ferios  aut  ligneos  attachiamet  nolicebit  tali  tenenti 
huiusmodi  appecicia  seu  asiamenta  in  fine  terminu  vel 
aliquo  alio  tempore  abradicare  sed  semper  permanebut  drio 
soli  vt  perceUi  eiusdem. 

A  Confirmacion  of  the  same  Acte  be  the  Mayre  and 

Aldermen, 

Where  as  nowe  of  late  amonge  dyuers  people  was 
sprongen  a  mater  of  dowt  vpon  the  most  olde  custume  had 
&  vsed  in  this  cyte  of  Lodon  of  suche  thingis  which  by 
tenatis  terme  of  lyf  or  y eris  ben  affixed  vnto  houses  wythout 
speciall  licence  of  the  ownar  of  the  soyle,  whether  they 
owe  or  remayne  vnto  the  ownar  of  the  soyle  as  pereell  of  y® 
same  or  ellis  wheder  it  shalbe  lefull  vnto  such  tenauntis  on 
thende  of  her  termo,  all  such  thingis  affixed  to  remeue. 
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Wherupon  olde  bokis  seen,  and  many  recordis  olde  pro- 
cessis  and  iugementis  of  the  sayde  cyte,  it  was  declared  by 
the  Mayre  and  th'  Adermen  for  an  olde  prescribed  custnm 
of  the  cyte  aforesayde.  That  alle  suche  easmentis  fixed 
vnto  houses  or  to  soile  ¥y  suche  tenement3  wythout  special 
and  expresse  lycence  of  the  ownar  of  the  soile.  Yf  they  be 
affixed  w*  naj^es  of  ime  or  of  tree  as  pentises,  glasse  lockis 
benchis  or  ony  suche  other,  or  of  ellis  yf  they  bee  affixed  w* 
morter  or  lyme  or  of  erther  or  ani  other  morter  as  fomeis 
leedis  candorus  chemyneis  corbels  pauemettis  or  such  other, 
or  ellis  yf  plant}  be  roetid  in  the  groud  as  vynes  trees 
graffe  stouk)  trees  of  frute  &c.  ji:  shal  not  be  leeful  vnto 
such  tenauntis  in  y®  ende  of  her  terme  or  any  other  tyme 
therin  nor  any  of  them  to  put  away  moue  or  pluk  vp  in 
any  wyse,  but  y*  they  shall  alwey  remayn  to  the  owner  of 
the  soyle  as  percels  of  y®  same  soyle  or  tenement. 

See  AnwliVs  Chronicle,  fol.  137,  138. 

It  is  worthy  of  remark  that  Mr.  Serjeant  Hill  in  his  valu- 
able MS.  notes  to  the  15th  vol.  of  Viner's  Abridgment,  in  the 
Library  of  Lincoln's  Inn,  p.  43,  notices  this  document;  and  he 
calls  it  an  Ordinance  of  Parliament.  He  refers  to  Entick's 
History  of  London,  vol.  i.  p.  258,  where  it  is  in  like  manner 
called  an  Ordinance  of  Parliament.  Entick  appears  to  have 
extracted  his  account  from  Maitland's  History,  vol.  i.  book  1. 
p.  131;  but  it  is  observable  that  it  is  there  described  simply 
as  an  Ordinance.  The  document  in  question  appears  to  be 
merely  an  Ordinance  of  the  citizens  of  London,  enacted  at  one 
of  their  deliberative  courts,  or  general  assemblies;  and  after- 
wards confirmed  by  an  act  of  the  Court  of  Mayor  and  Alder- 
men. It  can  hardly  be  considered  an  original  act  of  the 
Common  Council.  For  it  was  not  tiU  the  reign  of  Edward  III. 
that  an  attempt  was  first  made  towards  the  regular  constitu- 
tion of  the  Court  of  Common  Council  as  a  legislative  and 
representative  body ;  and  it  was  not  fuUy  established  upon  the 
present  representative  system  till  the  reign  of  Eichard  II.  As 
to  the  nature  of  an  ordinance,  see  4  Inst.  25. 
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General  Rules  respecting  Fixtures  between  Landlord  and 
Tenant ;  pointing  out  what  Fixtures  a  Tenant  may  take 
away ;  the  Time  within  which  they  must  be  removed,  8fc.  Sfc. 

I.  A  TENANT  may  take  away  certain  things  which,  he  has 
himself  affixed  to  the  premises  for  the  purposes  of  his  trade 
and  manufacture.  This  rule  may  be  illustrated  by  the  follow- 
ing examples  of  removable  articles,  which  are  to  be  met  with 
in  decided  cases,  and  which  have  been  noticed  in  Part  I., 
Chap,  n.,  Sect.  1 : — 

(A)  Vessels  and  utensils  of  trade,  such  as  furnaces,  coppers, 

brewing  vessels,  fixed  vats,  salt-pans,  tables,  par- 
titions, and  the  like  {ante,  pp.  45,  49,  57). 

(B)  Machinery  in  factories,  breweries,  collieries,  mills,  &c. ; 

as  steam-engines,  cider-mills,  aud  the  like  {ante, 
pp.  51,  55,  57). 

(C)  Certain  erections  for  trade,  such  as  a  varnish  house 

built  on  plates  laid  on  brick-work  ;  or  sheds  formed 
of  uprights  rising  from  a  foundation  of  brick- work. 
And  so,  it  seems,  a  building  which  is  merely  an 
accessory  to  a  removable  thing,  such  as  an  engine- 
house  built  merely  to  protect  a  steam-engine  {ante, 
pp.  58,  60,  63). 

By  reference  to  these  particular  instances,  the  tenant  must 
be  guided  as  to  his  right  to  remove  the  ordinary  articles  which 
he  puts  up  in  the  course  of  his  trade  (a). 


(a)  The  following  may  be  cited 
among  the  numerous  examples  of 
erections  which  ordinarily  occur  in 
practice,  and  which  seem  to  be  of 
the  nature  of  trade-fixtures: — the 
plant  of  a  brewer,  distiller,  &c. ; 
pumps,  engines,  cisterns,  crane?, 
forges,  presses,  &o. ;  shop-fittings, 


such  as  counters,  desks,  drawers, 
shelves,  partitions,  glass-fronts, 
gas-pipes,  &o. ;  iron  wfes,  dosets 
or  repositories ;  with  other  thines 
of  the  same  description,  as  usually- 
erected  in  manufactories,  shops,  or 
warehouses,  for  the  convenience  of 
trade. 
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But  it  has  never  been  established  that  a  tenant  may  remove 
substantial  and  extensive  additions  to  the  premises,  although  he 
may  have  built  them  exclusively  for  the  convenience  of  his 
trade ;  such  as  lime-kilns,  pottery  or  brick-kilns,  "wind  or 
water-mills,  work-shops,  store-houses,  and  other  buildings  of 
that  description  {ante^  p.  62).  Nor,  indeed,  must  it  be 
assumed  that  in  all  cases  trade  erections,  even  of  a  less  sub- 
stantial nature  than  these,  are  removable  by  a  tenant.  Thus, 
whenever  the  removal  of  the  property  would  materially  injure 
the  freehold  to  which  it  is  attached,  it  may  safely  be  considered 
that  the  tenant  has  no  right  to  inflict  that  injury  upon  his 
landlord  {ante,  p.  69  et  seq.).  And  so,  where  the  structure  or 
substance  of  the  thing  itseK  will  be  destroyed  in  taking  it 
away,  it  must  be  a  matter  of  considerable  doubt  whether  the 
tenant  has  a  right  to  remove  it  {ante,  pp.  65,  71). 

II.  Besides  trade-fixtures,  a  tenant  may  also  remove  certain 
fixtures  which  he  has  put  up  at  his  own  expense,  for  the  ortia- 
ment  and/urniture  of  his  house.  And  under  this  heading,,  certain 
articles  are  comprehended,  which  are  not  strictly  of  an  orna- 
mental nature,  but  which  are  set  up  by  the  tenant  for  ordinary 
domestic  use  and  convenience. 

Of  the  first  class,  the  following  examples  are  found  in  the 
authorities : — 

Hangings,  tapestry,  and  pier-glasses,  nailed  or  screwed  to 
the  walls  or  panels  of  a  house  (see  ante,  pp.  8,  116 
note  (») ) ;  ornamental  cliimney-pieces,  whether  of  marble  or 
other  material ;  wooden  cornices  ;  marble  slabs  ;  window 
blinds,  and  the  like ;  and  even,  it  has  been  said,  wainscot 
fixed  to  the  walls  by  screws  {ante,  j>p.  107 — 109,  114, 
119—121). 

But  articles  of  this  description  can  be  removed  only  where 
they  are  so  attached  to  the  premises,  as  not  to  have  become 
part  of  the  substance  and  fabric  of  the  house.  For  it  appears 
that  a  tenant  cannot  remove  an  article,  tliough  put  up  for 
ornament,  if  he  has  so  substantially  united  it  to  the  house, 
that  its  removal  would  materially  impair  the  freehold  {ante^ 
pp.  118,  123  et  seq.).  So  neither  will  he  be  allowed  to  take 
away  erections  which  may  be  considered  as  permanent  addi- 
tions or  improvements  to  the  estate  {ante,  p.  122).  Thus  it 
has  been  held,  that  he  is  not  entitled  to  pull  down  a  conserva- 
tory built  on  a  brick  foundation,  and  intimately  connected 
wi^  the  dwelling-house  {ante,  p.  110);  nor  even  a  greenhouse 
erected  on  brickwork,  although  standing  apart  in  a  garden 
and  in  no  way  affixed  to  the  house  {ante,  p.  113). 
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With  respect  to  the  second  class  of  fixtures,  viz.,  those  put 
up  by  a  tenant  for  ordinary  use  and  convenience,  the  following 
articles,  to  be  met  with  in  the  authorities,  may  be  enumerated 
as  being  amongst  those  removable  by  a  tenant  (a)  : — 

Grates,  ranges,  and  stoves  fixed  in  brickwork ;  iron  backs 
to  chimneys  ;  beds  fastened  to  the  ceiling ;  bookcases  (but 
see  p.  8) ;  bells ;  fixed  tables ;  furnaces,  coppers ;  pumps ; 
iron-fences  and  hurdles  ;  mash-tubs  and  water  tubs  ;  cup- 
boards fixed  with  holdfasts ;  clock  cases  (but  see  p.  8) ; 
iron  ovens ;  and  the  like  ;  and  even,  it  seems,  a  system  of 
heating  pipes  in  an  irremovable  green-house,  if  they  are 
connected  only  by  screws  {antcj  pp.  59,  106,  108 — 110, 
113,  114,  247). 

But  with  respect  to  these  fixtures,  also,  it  is  particularly  to 
be  observed,  that  they  must  be  so  affixed  and  connected  with 
the  premises  as  to  occasion  but  little  damage  in  their  removal; 
otherwise  the  tenant  will  not  be  allowed  to  take  them  away 
{ante^  p.  118  f^  seq.). 

III.  A  tenant  in  hushandry  had  not  formerly,  and,  except  in 
cases  provided  for  by  statute,  has  not  now,  the  same  privilege 
as  a  tenant  in  trade.  For  he  cannot  take  away  things  which 
he  has  affixed  to  the  demised  premises  at  his  own  expense,ybr 
purposes  which  are  merely  agriculiuraL  Thus,  it  was  long 
since  held,  that  a  tenant  could  not  remove  a  beast-house,  car- 
penter* s-shop,  fuel-house,  cart-house,  pump-house,  or  fold- 
yard  wall,  erected  for  the  use  of  his  farm,  even  though  he  left 
the  premises  exactly  in  the  same  state  as  he  found  them  on  his 
entry  {ante,  p.  73). 

The  application  of  this  general  rule  has,  however,  been 
considercubly  limited  by  the  Legislature  in  the  statutes  14  &  15 
Vict.  c.  25,  s.  3 ;  38  &  39  Vict.  c.  92 ;  46  &  47  Vict.  c.  61 
(see  ante^  p.  77  et  seq,).  For  a  sunmiary  of  the  general  position 
of  an  agricultural  tenant  at  the  present  day,  the  reader  is  re- 
ferred to  p.  96  of  the  text. 

But  the  above  common  law  inile  was  confined  to  articles  of 
a  strictly  agricultural  nature.  For,  if  the  object  and  purpose 
of  an  erection  has  also  relation  to  a  trade  of  any  description, 

(a)  The  following  examples  are  planned     and     fitted  ;      dreBsers, 

of  frequent  occurrence  in  practice ;  presses,  bins  ;    fixed  cisterns  and 

and  although  there  has  been  no  sinks  ;     iron    chests  ;    turret    and 

legal    decision    respecting    them^  other  clocks  ;  gas  fittings  [see  an  to, 

they  seem  to  be  of  the  same  na-  p.  114,  note  (r)],  lamps,  and  other 

ture  as   the   instances   mentioned  articles  of  similar  nature  and  con- 

in  the  text :  —shelves,  cabinets,  &c. ,  Rtniction. 
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the  tenant  may  remove  such  erection,  notwithstanding  it  is  the 
means  or  instrument  of  obtaining  the  profits  of  the  land ;  sub- 
ject, however,  to  the  former  obsei'vations  as  to  the  extent  and 
character  of  the  addition.  Thus,  a  tenant  may  take  away  a 
mill  for  making  cider  ;  or  machinery  for  working  mines  and 
collieries ;  or,  as  it  would  seem,  utensils  set  uj)  for  manufac- 
turing salt  from  springs  upon  the  demised  promises.  Fixtures 
of  this  description  belong  to  a  class  of  cases  whidi  have  been 
denominated  mixed  cases.  With  respect  to  the  right  of  re- 
moval in  these  instances,  the  reader  is  referred  to  Part  I., 
Chap,  n.,  Sect.  3  (p.  97  et  seq.). 

IV.  Tenants  of  nursery  gardens  and  y rounds  are  legally  enti- 
tled, before  the  end  of  the  term,  to  remove  and  dispose  of 
the  young  trees,  shrubs,  &c.,  whic^  they  have  planted  for  the 
purpose  of  sale.  And  so  also  fruit  trees,  though  of  full  bear- 
ing age,  if  they  are  nursery  trees  such  as  the  tenant  might 
fairly  deal  with  in  his  trade  {anie,  p.  100).  A  nurseryman 
cannot,  however,  at  the  close  of  his  term,  plough  up  straw- 
berry-beds in  fidl  bearing,  without  any  reasonable  oDJect  in 
view  (an/tf,  p.  101).  There  seems  to  be  no  reason  why  a 
nurseryman  shoiild  not  be  allowed  to  take  down  hot-houses, 
green-houses,  forcing-pits,  &c.,  which  he  has  built  during  his 
tenancy,  for  the  puqwses  of  his  business,  although  a  private 
person  could  not  do  so  (as  to  this  see  ante^  p.  103). 

The  Agricultural  Holdings  Act,  1 883,  confers  upon  market- 
yardefiers  a  right  to  compensation  for  the  erection  of  build- 
ings, the  making  of  gardens,  &c. ;  and,  under  and  subject  to 
the  provisions  of  the  same  statute,  such  persons  may,  in  some 
cases,  claim  to  remove  buildings  and  fixtures,  but  not  things 
growing  in  the  soil  (antej  pp.  80  et  seq,,  101). 

A.  private  person  is  not  at  liberty  to  sell  and  remove  young 
fruit  trees,  shrubs,  &c.,  planted  by  himself,  not  in  the  way  of 
trade  ;  nor  even  a  border  of  box  ;  nor  flowers  {ante^  p.  102). 

V.  A  tenant  must  remove  his  fixtures  before  the  expiration 
of  his  tenancy ;  for  he  is  not  at  liberty  to  insist  on  his  claim 
afterwards  {ante,  p.  127  et  seq.).  This  must  be  considered  as 
the  rule  in  general  cases.  But  if  a  tenant  continues  in  posses- 
sion of  the  premises  after  the  end  of  his  term,  it  seems  that  he 
may  be  entitled,  during  such  further  period  of  possession,  as  h(» 
holds  the  premises  under  a  right  still  to  consider  himself  as 
tenant,  to  remove  the  fixtures  which  he  had  previously  neg- 
lected to  take  away.  As,  however,  there  is  considerable  diffi- 
culty in  saying  what  are  the  cases  falling  within  this  qualifi- 
cation  of  the  general  rule,  it  will  be  well  to  refer  to  the  pages 
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of  the  text,  where  the  subject  has  been  fully  discussed.     (See 
ante,  p.  134  et  seq,). 

If  the  interest  which  the  tenant  ha«  in  the  demised  premises 
is  uncertain,  as,  if  Jie  is  tenant  strictly  at  will,  or  tenant  pour 
outer  vie,  &c.,  in  this  case  he  will,  in  general,  be  allowed  a 
reasonable  time  to  remove  his  fixtures  after  the  actual  deter- 
mination of  his  tenancy  {ante,  p.  143). 

VI.  The  several  rules  laid  down  in  the  foregoing  pages  are 
alike  applicable,  whether  the  tenant  holds  by  lease  under  seal, 
or  by  parol  demise.  With  respect  also  to  the  description  of  fix- 
tures which  a  tenant  is  authorized  to  remove  as  against  his 
landlord,  there  is  no  distinction  whether  the  party  is  lessee 
for  life,  for  years,  or  merely  tenant  from  year  to  year,  &c. 

But  in  applying  these  rules  to  practice,  it  should  be  ob- 
served, that  the  rights  both  of  landlord  and  tenant,  in  respect 
of  fixtures,  are  fi-equently  varied  and  controlled  by  the 
express  terms  of  the  demise,  or  by  the  circumstances  under  which 
the  tenancy  was  originally  created.  Thus,  if  a  tenant  cove- 
nants to  repair  the  demised  premises  and  all  erections,  &c., 
built,  or  that  may  be  afterwards  built  thereon,  such  a  covenant 
will  prevent  the  tenant  from  taking  down  an  erection  put  up 
by  himself,  although  it  was  intended  for  the  purpose  of  trade, 
and  might  have  been  removed  but  for  the  covenant  in  ques- 
tion.    (See  ante,  Part  I.,  Chap.  11. ,  Sect.  6,  p.  145  et  seq,). 

Therefore,  before  a  tenant  severs  an  article  from  the  free- 
hold, it  is  necessary  that  he  should  examine  his  claim,  not  only 
with  reference  to  the  general  law  of  fixtures,  but  also  as  it 
may  be  affected  by  any  covenant  or  stipulation,  express  or  im- 
plied, in  his  lease,  &c.  So,  if  a  tenant,  at  the  expiration  of  his 
term,  is  desirous  of  renewing  it,  or  if  he  enters  into  any  fresh 
agreement  respecting  the  premises,  he  should  be  careful  to 
make  a  stipiilation  as  to  his  fixtures ;  otherwise,  by  making 
such  fresh  engagement,  he  may  lose  his  property  in  them 
altogether  {ante,  p.  155  et  seq.). 

VII.  A  tenant  may  so  put  up  machinery,  or  so  construct  an 
erection  or  building,  that  it  will  not  be  considered  to  be  alSixed 
to  the  freehold  in  contemplation  of  law.  And  then,  whatever 
its  purpose  may  be,  and  however  substantial  it  is  in  itself,  the 
landlord  will  have  no  right  to  it  at  the  end  of  the  term.  For, 
unless  a  thing  is  absolutely  attached  te  the  realty,  by  being 
let  into  the  ground,  or  united  to  the  freehold  by  means  of 
nails,  screws,  bolts,  mortar,  or  the  like,  the  law  regards  it  as  a 
mere  loose  and  moveable  chattel  {ante, -p.  2). 
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Thus,  if  a  tenant  erects  a  bam,  granary,  stable,  or  any 
other  building,  upon  blocks,  rollers,  staddles,  stilts,  or  pillars^ 
the  landlord  is  not  entitled  to  it  as  part  of  his  freehold.  So, 
vessels  or  utensils  supported  on  brick-work,  frames,  or  horses 
standing  on  the  ground;  metal  flooring  plates,  laid  on  the 
surface  of  the  ground ;  team-plates  fastened  to  sleepers  not 
embedded  in  the  soil ;  machines  placed  in,  but  not  affixed  to, 
prepared  receptacles  in  the  ground  (antey  p.  3  et  seq,) ;  so  also 
of  carpets,  mirrors,  pictures,  &c.,  attached  in  the  ordinarj^  way 
{ante,  p.  7). 

By  adopting,  therefore,  these  or  other  similar  modes  of  con- 
struction, a  tenant  may  not  only  make  valuable  additions  to 
his  premises  with  perfect  safety,  but  also  avoid  the  effect  of  a 
covenant  in  his  lease  respecting  the  repair  of  buildings,  &c., 
erected  by  himself  after  the  commencement  of  the  term. 

It  will  frequently  be  found  a  great  security  to  tenants,  and 
may  avoid  litigation,  to  have  special  clauses  inserted  in  their 
leases,  &c.,  as  to  the  disposal  of  their  fixtures  at  the  end  of 
their  term.  It  may  be  provided  by  these  clauses  that  the 
tenant  shall  be  allowed  to  remove  his  fixtures  within  a  reason- 
able time  after  the  end  of  his  term :  or  that  he  mav  leave  them 
on  the  premises  to  be  valued  to  an  incoming  tenant ;  or  that 
the  landlord  shall  take  them  at  an  appraisement  to  be  made 
in  a  manner  specified.  And  these  provisions  are  particularly 
recommended  where  the  tenant  intends  to  make  considerable 
improvements  and  additions  to  the  premises;  or  where  his 
fixtures  are,  from  the  nature  of  his  occupation,  of  a  valuable 
•  description,  as  in  collieries,  breweries,  &c. ;  or  where  they  are 
in  any  manner  connected  with  the  produce  and  profits  of  land, 
as  in  the  instance,  particularly,  of  farm  leases  (o). 

(rt)  For  precedents  of  leases  of  id.j  pp.   155,   156,   163   (3pd  ed.). 

collieries,  &c.,  see  Davidson,  Prec.  For  a  precedent  of  a  lease  of  a 

vol.v.,pt.  1.  Forprecedentsof  cove-  house  and    fixtures  comprised  in 

nants  as  to  fixtures  or  improve-  a  schedule,  see  2  Prideaux,  Prec. 

ments  in  the  lease  of  a  house,  see  p.  50  (12th  ed.). 
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Appraisement  of  Fixtures. 

A  "W^RiTTEN  valuation  or  appraisement  of  fixtures,  must  liave 
the  proper  stamp  required  by  statute,  otherwise  it  cannot  be 
received  in  evidence.  This  is  regulated  by  the  Stamp  Act, 
1870  (33  &  34  Vict.  c.  97,  ss.  3,  16,  17,  38),  by  which  the  fol- 
lowing duties  are  imposed  upon  appraisements  or  valuations 
of  any  property  or  of  any  interest  therein,  or  of  the  annual 
value  thereof,  or  of  any  dilapidations,  or  of  any  repairs  wanted, 
or  of  the  materials,  &c.,  used  in  any  building,  or  of  any  artificers' 
work  whatsoever: — 

£.   ».   d. 

Where  the  amount  of  the  appraisement  or  valuation 

does  not  exceed  £o   0    0    3 

Exceeds  £5,  and  does  not  exceed  £10   0    0    6 

10  „  „  20   0     1     0 

„         20  ,,  „  30   0     16 

,,         30  ,,  ,,  40   0     2     0 

„         40  „  „  60   0     2     6 

„         50  „  ,,  100   0     6     0 

„       100  „  „  200   0  10     0 

„       200  „  „  600   0  16     0 

„       600 1     0     0 

The  above  Act,  however,  exempts  from  stamp  duty  appraise- 
ments, &c.,  made  for,  and  for  the  information  of,  one  party 
only,  and  not  being  in  any  manner  obligatory  as  between 
parties  either  by  agreement  or  operation  of  law ;  or  made  for 
the  purpose  of  ascertaining  the  legacy  or  succession  duty  pay- 
able in  respect  of  the  property  appraised  or  valued.  (See, 
too,  Atkinson  v.  Fell^  5  M.  &  S.  240;  Jackson  v.  Stopherd, 
2Cr.  &M.  361.) 

Where  nothing  but  the  mere  value  of  fixtures  is  referred 
to  appraisers,  for  the  purpose  of  ascertaining  the  amount  due 
between  two  parties,  it  is  sufficient  if  the  written  valuation 
has  an  appraisement  stamp,  and  an  award  stamp  is  not  neces- 
sary. {Leeds  v.  Burrows,  12  East,  1  ;  Perkins  v.  Potts,  2  Chit. 
399;  and  see  Bos  v.  Helsham,  L.'  E.,  2  Ex.  72.)  But  if,  in 
ascertaining  the  value  of  the  property,  the  matter  assumes  the 
character  of  a  judicial  inquiry,  it  being  intended  that  a  decision 
shall  be  arrived  at  upon  evidence  adduced  by  the  parties,  such 
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decision  may  properly  be  considered  as  an  award.    {Re  Hopper, 
L.  R,  2  Q.  B.  367.) 

An  inventory  of  fixtures  appraised  and  signed  by  brokers, 
wliom  the  landlord  and  tenant  appoint  for  the  purpose,  will,  if 
the  tenant  by  his  conduct  adopts  it,  enable  the  landlord  to 
recover  the  price  of  them  as  upon  an  account  stated,  without 
giving  further  evidence  of  the  contract  for  the  sale  of  the 
articles  or  of  their  value.  {Salmon  v.  Watson^  4  Moore  (C.  P.), 
73;  and  see  ante,  p.  385.) 

And  it  would  seem,  that  where  fixtures  are  purchased  and 
possession  delivered  of  them  upon  such  an  inventory  and  ap- 
praisement, it  amounts  to  a  part  performance,  sufficient  to  take 
an  agreement  for  the  sale  of  j^remises  out  of  the  Statute  of 
Frauds.     {Bowers  v.  Cator,  4  Ves.  91 ;  and  see  ante,  p.  332.) 

As  to  an  action  Ijing  against  appraisers  for  incompetence, 
see  Jenkins  v.  Bet  ham,  24  L.  J.,  C.  P.  94. 

As  to  stamps,  see  further,  ante,  p.  335. 


(  -ll"  ) 
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Miscellaneous  Rules  and  Directions  respecting  the  Demise^ 
PurchasPy  Valuation^  8fc,,  of  Fixtures,  between  Landlord 
and  Tenant,  andbeiiceen  Outgoing  and  Incoming  Tenants, 8fc. 


1.  Between  Landlord  and  Tenant. 

Upon  the  demise  of  a  house,  &c.,  it  is  usually  agreed  between 
tlie  landlord  and  the  tenant,  that  **  the  fixtures  are  to  he  taken 
at  a  valuation."  This  is  the  form  in  which  questions  of  fixtures 
very  commonly  arise  in  practice ;  and  a  broker  is  then  called 
in  to  determine  what  specific  articles  are  intended,  and  the 
amount  which  the  tenant  is  accordingly  to  pay.  Upon  an 
agreement  of  this  kind,  the  proper  construction,  in  general, 
appears  to  be,  that  all  such  articles  are  to  be  valued  between 
the  parties,  as  a  tenant  would  in  ordinary  cases  be  entitled  to 
remove  under  the  law  of  fixtiu*es,  if  he  put  them  up  himself 
during  the  term. 

But  when  a  stipulation  of  this  kind  occurs  in  a  covenant  by 
which  a  landlord  agrees  to  make  an  allowance  for  the  fixtures 
at  the  end  of  the  term,  it  would  seem  that  those  articles  should 
alone  be  valued  at  the  conclusion  of  the  lease,  which  were  paid 
for  by  the  tenant  on  entering  upon  the  premises.  For  it  is 
conceived  that  the  covenant  would  not  extend  to  any  new  erec- 
tions that  have  been  made  by  the  tenant ;  unless,  perhaps, 
where  they  have  been  merely  substituted  for  others  which 
before  formed  a  part  of  the  premises. 

But,  in  all  these  cases,  the  valuation  should  be  made  with 
reference  to  what  appears  to  be  the  real  meaning  and  intention 
of  the  parties,  as  collected  from  the  laDguage  of  the  whole 
agreement,  the  custom  of  the  district,  and  the  general  nature 
of  the  transaction. 

Upon  agreements  between  landlord  and  tenant  for  the  pur- 
chase of  fixtures  merely,  it  is  not  requisite  that  the  contract 
should  be  in  writiDg,  as  such  agreements  do  not  fall  within  the 
provisions  of  the  Statute  of  Frauds  (see  ante,  p.  328  et  seq.). 
But  where  there  is  a  written  agreement  between  parties  for 
the  sale  and  purchase  of  fixtures,  it  cannot  be  recehred  in 

F.  K  E 
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evidence  unless  it  is  stamped  with  an  agreement  stamp,  if  tlie 
amount  is  51.  and  upwards  {antCy  p.  336). 

Fixtures  are  considered  so  much  an  integral  part  of  a  house, 
that  upon  an  agreement  for  a  lease,  &c.,  if  nothing  is  said  as 
to  the  fixed  articles  in  the  house,  they  must  be  considered  as 
thrown  into  the  bargain,  and  a  compensation  for  their  use 
included  in  the  rent  of  the  premises  {antey  p.  274  et  seq.y  290, 
note  ((/) ).  Hence  it  is  a  necessary  caution  in  leases,  assign- 
ments, and  other  conveyances,  when  it  is  intended  that  the 
fixtures  should  be  valued  and  paid  for  sejiarately  from  the  pre- 
mises, that  this  intention  should  be  clearly  expressed,  and  an 
enimieration  of  the  fixtures  made  in  the  instrument  of  convey- 
ance, by  schedule  or  otherwise. 

Where  a  tenant  has  put  up  fixtures  which  he  intends  to 
remove,  and  at  the  dose  of  his  tenancy  renews  his  term,  or 
takes  a  new  interest  in  the  premises,  or  makes  any  other 
engagement  with  his  landlord  in  respect  of  the  same,  he  must 
be  careful  to  reserve  his  right  to  take  away  his  fixtures.  For 
by  entering  into  such  agreements  without  expressly  stipulating 
about  the  removal  of  his  fixtures,  he  may  sometimes  lose  his 
property  in  them  altogether  {antey  p.  155  et  seq,). 

In  removing  fixtures,  a  tenant  must  do  as  little  injury  as 
possible  to  the  demised  premises ;  and,  as  far  as  it  is  in  his 
power,  should  replace  every  thing  in  its  former  situation.  It 
is  sufficient,  however,  if  he  leaves  the  premises  in  such  a  state 
as  is  most  beneficial  to  those  coming  after  him.  If  he  occasions 
any  unnecessary  injur}'  to  the  premises  in.  taking  away  the 
fixtures,  the  landlord  may  compel  him  to  make  it  good  {ante, 
pp.  69,  93,  124). 

In  leases,  &c.,  of  mills,  breweries,  &c.,  the  fixed  machinery 
and  utensils,  which  f  oinn  a  very  valuable  part  of  the  lease,  are 
frequently  demised  to  the  tenant  together  with  the  premises. 
In  these  cases,  the  tenant  will  bo  bound,  under  a  general 
covenant  to  repair,  not  only  to  keep  in  proper  condition  the 
buildings,  &c.,  but  also  every  species  of  article  annexed  to  the 
premises  at  the  commencement  of  his  lease.  And  in  the 
absence  of  a  special  covenant,  the  liability  of  keeping  them  in 
tenantable  repair  wiU  result  from  the  relation  of  landlord  and 
tenant.  It  is  considered,  however,  that  the  tenant  is  bound  to 
repair  the  fixed  articles  and  utensils  only  so  long  as  they  are 
capable  of  restoration  ;  and  that  he  could  not  be  called  upon 
to  substitute  others  in  lieu  of  those  which  are  worn  out  in  the 
ordinary  use  of  them.  If  the  tenant  himself  puts  up  new  fix- 
tures in  the  place  of  those  which  are  worn  out,  and  incapable 
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of  further  repair,  he  will  not,  it  seems,  be  entitled  to  remove 
these  at  the  end  of  the  term  {antey  p.  152). 

The  qualified  property  which,  in  these  cases,  a  tenant  has 
in  the  fixed  articles  demised  to  him  together  with  the  premises, 
subsists  only,  as  against  the  landlord,  as  long  as  they  continue 
annexed  to  the  freehold.  So  that,  if  the  tenant  severs  them 
during  the  term,  they  instantly  belong  to  the  landlord,  and  he 
may  maintain  an  action  for  them  as  personal  chattels,  even 
against  the  tenant  himself  {ante,  pp.  367  et  seq.y  379). 


2.  Between  Outgoing  and  Incoming  Tenants^  8fc, 

When  it  is  agi'eed  between  an  outgoing  and  incoming  tenant, 
that  the  fixtures  on  the  premises  are  to  be  taken  at  a  valuation, 
the  broker  should  value  such  things  to  the  incoming  tenant,  as, 
under  the  general  law  of  fixtures,  are  removable  between  a 
landlord  and  his  tenant.  And  all  fixed  articles  upon  the  pre- 
mises which  fall  within  this  description  should  be  included  in 
the  valuation,  although  they  may  in  fact  have  been  originally 
purchased  of  the  landlord  by  the  outgoing  tenant.  But  the 
outgoing  tenant  cannot  insist  on  any  thing  being  appraised 
which,  as  against  his  landlord,  he  is  not  legally  authorized  to 
sever ;  nor  will  he  be  entitled  to  any  allowance  for  the  same, 
notwithstanding  he  may  have  put  them  up  at  his  own  expense. 
And  with  respect  to  those  things  which  are  generally  remov- 
able by  a  tenant,  if  any  of  these  were  afiixed  to  the  premises 
prior  to  the  demise  to  the  first  tenant,  and  were  not  purchased 
by  him  of  his  landlord,  or  if  the  removal  of  them  would  con- 
travene any  proviso,  covenant,  or  agreement  in  the  lease,  they 
ought  not  to  be  valued  to  the  incoming  tenant. 

If  the  property  purchased  by  the  incoming  from  the  outgoing 
tenant,  tmiis  out  in  fact  to  belong  to  the  house,  and  was 
scheduled  in  the  original  lease,  the  incoming  tenant  may 
recover  the  sum  he  paid  for  it,  in  an  action  against  the  out- 
going tenant  for  money  had  and  received.  And  in  such  an 
action,  it  will  be  no  defence  that  the  outgoing  tenant  did  not 
know  that  the  articles  belonged  to  the  landlord,  and  that  he 
bought  them  himself  of  a  preceding  tenant.  He  will,  however, 
have  a  remedy  over  against  the  party  who  sold  them  to  him. 
{Rohin807%  v.  Anderion,  Peake,  94;  and  see  antey  pp.  290, 
note  {d)y  385). 

A  party  taking  an  assignment  of  a  term  when  the  original 
lease  is  nearly  expiring,  ought  to  be  cautious  in  agreeing  to 
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pay  the  full  value  for  the  fixtures,  unless  it  is  ascertained  that 
the  landlord  will  consent  to  a  valuation  of  them  at  the  end  of 
the  term.  For  otherwise,  as  they  must  be  removed  before  the 
lease  expires,  and  when  severed  would  be  sold  at  considerable 
loss,  the  superior  landlord  would  have  it  in  his  power  to  press 
a  sale  to  himself  imder  terms  very  disadvantageous  to  the 
tenant. 

So  also,  in  taking  an  underlease  of  premises,  the  party 
should  consider  the  length  of  time  which  the  lease  of  the  mesne 
landlord  has  to  run.  For  in  case  his  reversion  is  of  short 
duration,  he  will  not  have  a  sufficient  inducement  to  repur- 
chase the  fixtures  at  their  full  value ;  and  the  underlessee  will 
then  be  compelled  to  dispose  of  them  at  a  loss,  unless  he  has 
stipulated  for  a  valuation  of  them  at  the  end  of  his  term. 
Again,  an  underlessee  should  be  careful  to  ascertain  whether 
the  mesne  landlord  has  entered  into  any  covenant  with  the 
superior  landlord,  affecting  the  right  to  remove  fixtures  which 
may  be  placed  upon  the  demised  premises ;  for,  if  so,  the 
underlessee  may  be  prevented  from  removing  fixtures  affixed 
by  him  during  his  term,  although  by  his  contract  with  the 
mesne  landlord  he  is  entitled  to  do  so  (see  antey  p.  155, 
note  (f)). 

Where  an  incoming  tenant  enters  into  an  arrangement 
with  the  outgoing  tenant  for  the  purchase  of  his  fixtures,  he 
should  require  that  the  landlord  be  made  privy  to  the  trans- 
action. For  if  the  landlord  is  no  party  to  the  agreement,  he 
may  afterwards  insist  that  as  the  articles  were  not  actually 
removed  during  the  outgoing  tenant's  term,  they  fell  in  with 
the  lease,  and  that  the  second  tenant  took  them  only  as  part  of 
the  demised  premises,  and  is,  therefore,  not  entitled  to  remove 
them  {ante,  p.  160,  note(w)). 

In  Hke  manner,  if  a  tenant  is  desirous  of  leaving  his  fixtures 
at  the  end  of  his  term  to  be  valued  to  an  incoming  tenant,  it ' 
is  absolutely  necessary  that  he  should  obtain  the  consent  of 
the  landlord,  before  he  quits  possession  of  the  premises.  If, 
however,  there  is  a  covenant  in  his  lease  that  the  fixtures  shall 
remain  for  the  benefit  of  the  incoming  tenant,  on  paying  their 
value,  it  would  appear  that  the  effect  of  this  agreement  is  to 
give  him  a  right  of  leaving  his  fixtures  till  he  can  sell  them 
to  the  succeeding  party,  and  that  his  interest  in  them  remains 
in  the  meantime  {ante,  pp.  141,  142,  162). 

As  to  the  effect  of  custom  in  questions  between  outgoing 
and  incoming  tenants,  see  ante^  pp.  69,  163. 
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The  following  remarks  upon  the  decision  of  the  Court  of 
King's  Bench  in  the  case  of  Elives  v.  Maw  (3  East,  38)  may 
be  of  interest  to  the  reader,  although  it  is  not  meant  thereby 
to  intimate  any  doubt  as  to  the  validity  of  that  decision  as  an 
authority  at  the  present  day. 

It  has  been  shown  in  Chap.  II.  §  1  {antej  p.  45  et  seq.),  that 
the  passage  there  cited  from  the  xear  Book  (20  H.  7),  upon 
which,  it  appears,  much  reliance  was  placed  by  Lord  Ellen- 
borough,  C.  J.,  in  Elives  v.  MaWy  in  order  to  prove  that  an 
exception  from  the  general  rule  of  law  obtained  in  early  times 
specifically  in  favour  of  trade,  is  very  far  from  having  any  such 
exclusive  operation ;  and  that,  on  the  contrary,  the  general 
meaning  of  the  expressions  there  found  must  be  greatly  nar- 
rowed and  violated,  not  to  include  other  erections  besides  those 
erected  for  trade  or  manufacture.  And  this  obfeer\'ation  applies 
with  equal,  if  not  greater,  force  to  the  rest  of  the  early  deci- 
sions; indeed,  the  instances  mentioned  in  some  of  them,  as 
paHng,  posts,  &c.,  removable  by  a  lessee,  seem  -rather  in  the 
nature  of  agricultural  erections  {b).  Neither  Lord  Hardwicke 
nor  Lord  Mansfield,  in  their  judgments  in  Lawton  v.  Laiciony 
Lord  Dudley  v.  Lord  Warde^  and  Latvton  v.  Salmofi^  intimate 
any  opinion  that  agricultural  erections  are  subject  to  a  differ- 
ent rule  from  that  which  prevails  in  respect  of  trading  erec- 
tions. Lord  Hardwicke  considered  the  collieries  as  profits  of 
land,  and  held  the  fire  engines  to  be  removajjle,  notwithstand- 
ing they  were  accessories  to  the  enjoyment  of  the  real  estate. 
He  also  approved  of  the  decision  of  Comyns,  C.  B.,  respecting 
the  cider-mill,  **  although,"  as  he  observed,  "  cider  is  part  of 
the  profits  of  the  real  estate"  (c).  Moreover,  he  remarks  that 
the  general  ground  on  which  the  Courts  proceeded  in  relaxing 
the  old  rule  in  favour  of  tenants  for  life  was,  that  it  is  for  the 
benefit  of  the  public  to  encourage  such  tenants  to  do  what  is 

(a)  See  ante,  p.  76.  (c)  Lord  EUenborough  takes  the 

(b)  Vide  Br.  Ab.  Tit.  Waste,  same  view  of  thtae  cases,  and  ad- 
pl.  104  ;  Id.  Tit.  Chattels,  pi.  7.  mita  that  the  erections  were  put 
And  see  Yr.  Bk.,  21  H.  7,  p.  26;  up  in  part  for  the  enjoyment  of 
Cookers  Canc^  Moore.  177  ;  Doy  v.  the  profits  of  land.  Pee  3  East,  at 
Jiinbitch,  Cix).  Eliz.  374.  p.  o4. 
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advantageous  to  their  estates.  So,  Lord  Mansfield  in  the  case 
of  Laivton  v.  Salmorij  although  he  regarded  the  salt-pans  as 
accessory  to  land  (in  which  also  Lord  Ellenborough  concurred, 
and  said  that  they  were  not  considered  as  the  means  or  instru- 
ment of  carrying  on  trade),  yet  thought  that  such  articles 
would  be  removable  by  a  tenant.  And  it  must  be  presumed 
that  his  Lordship  did  not  intend  to  confine  his  observations,  as 
to  the  salt-pans  being  accessory  to  land,  to  the  case  before 
him,  which  was  between  heir  and  executor,  for  it  would  be  a 
difficult  proposition  to  maintain,  that  an  article  should  be  con- 
sidered an  accessory  to  land  as  between  heir  and  executor, 
but  an  accessory  to  trade  as  between  landlord  and  tenant. 
Again  in  Fitzherhert  v.  Shaw,  Mr.  Justice  Gould  is  reported 
to  have  been  clearly  of  opinion  at  the  trial,  that  a  tenant 
was  entitled  to  take  away  a  stable,  a  shed,  and  some  posts 
and  rails ;  and  it  may,  therefore,  at  least  be  inferred  from 
this  opinion,  that  the  principle  on  which  the  case  of  Eltces 
V.  Maw  was  decided,  was  not  perfectly  recognized,  or  gener- 
ally understood,  in  the  time  of  this  learned  judge.  And  so 
in  the  case  relating  to  the  barn,  before  Treby,  C.  J.,  it  is 
certainly  true,  as  observed  by  Lord  Ellenborough,  that,  owing 
to  the  construction  of  the  article,  it  did  not  come  within  the 
law  of  fixtures ;  but  Mr.  Justice  BuUer,  in  his  comment  upon 
this  case,  treats  the  bam  as  if  it  had  been  actually  fixed,  and 
expresses  a  decided  opinion,  that  such  a  building  would  be 
removable,  on  the  general  ground  of  the  exception  in  favour 
of  tenants.  The  case  of  Dean  v.  Allalley  has  not,  perhaps, 
such  a  distinct  reference  to  agriculture  as  to  amount  to  an 
express  authority  for  the  removal  of  agricultural  erections. 
Yet,  it  should  be  observed  that  the  concluding  part  of  Lord 
Kenyon's  judgment  in  that  case  extends  the  privilege  to  trade 
erections,  or  (disjunctively)  to  such  as  were  constructed  like  the 
bams  in  question.  Moreover,  the  description  given  of  these 
buildings  in  the  M.S.  note  cited  by  counsel  in  Eltces  v.  Maw, 
as  well  as  their  name,  and  the  purposes  for  which  such  erec- 
tions are  usually  made,  confirm  the  supposition  that  Lord 
Kenyon's  opinion  may  be  considered  an  authority  for  the 
removal  of  at  least  some  species  of  agricultural  erections ;  and 
indeed  Lord  Ellenborough  seems  to  have  so  treated  it  in  one 
part  of  his  judgment.  That  Lord  Kenyon  did  assign  a  very 
extensive  latitude  to  the  rule  in  favour  of  trade  fixtures, 
appeai^s  from  his  observations  in  the  subsequent  ccwe  of 
Penton  v.  Rohart. 

According  to  this  view  of  the  authorities  antecedent  to  the 
case  of  Elwes  v.  Maw,  it  seems  difficult  to  acquiesce  in  the 
opinion  expressed  by  Lord  Ellenborough,  that  the  doctrine 
sought  to  be  established  by  the  defendant  **  was  contrary  to 
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the  uniform  current  of  legal  authorities."  The  true  state  of 
the  question  (as  observed  in  one  part  of  his  Lordship's  judg- 
ment) appears  rather  to  be,  that  no  adjudged  case  had  then 
gone  the  length  of  establishing  that  buildings  subservient  to 
purposes  of  agriculture,  as  distinguished  from  those  of  trade, 
were  removable  by  the  tenant  who  built  them  during  his 
term.  But  admitting  that  no  case  is  to  be  found  among  the 
more  ancient  authorities  in  favour  of  agricultural  erections,  it 
should  be  recollected  that  the  mode  of  agriculture  pursued  in 
early  times  was  extremely  simple,  and  that  the  implements  of 
husbandry  then  in  use  were  defective  and  of  very  little  value  : 
inasmuch  as,  for  a  period  subsequent  to  that  over  which  the 
Year  Books  extend,  the  English  may  rather  be  considered  a 
pastoral  than  an  agricultural  nation  \d). 

But  the  rule  laid  down  in  the  case  of  Elwe%  v.  Maw  appears 
liable  to  further  objection,  on  accoimt  of  the  narrow  grounds 
upon  which  it  rests.  It  is  universally  allowed  that  the  privi- 
lege in  respect  of  trade  is  not  confined  to  trade  according  to 
the  strict  meaning  and  construction  of  former  Bankruptcy  Acts ; 
and  it  would  seem  that  many  branches  of  husbandry  have  a 
strong  affinity  to  trade  in  an  enlarged  sense  of  the  expression; 
for  instance,  the  dealings  of  a  farmer  in  stock,  wool,  and  bark, 
&c.,  the  making  of  charcoal,  growing  and  preparing  flax,  or 
the  manufacturing  of  hoops,  which,  in  some  of  the  pounties  of 
England,  is  a  considerable  source  of  the  profits  of  a  farm.  In 
this  view  of  the  subject,  the  making  of  cheese  on  a  farm,  or 
the  preparing  of  grain  for  market  by  means  of  a  threshing- 
machine,  may,  with  equal  reason,  be  considered  a  manufac- 
ture or  a  species  of  trade,  as  the  making  of  cider  from  the 
produce  of  an  orchard  annually  renewing  {e\ 

But  the  strongest  objection  to  the  distinction  established  by 
the  case  of  Elxces  v.  Maw  is,  that  the  principle  on  which  trade 
fixtures  are  permitted  to  be  removed,  applies  with  equal  reason 
to  agricultural  erections.     The  principle  of  the  trade  cases  is 


(rf)  Vide  Strutt's  Antiquities, 
vol.  ii.,  ou  the  Husbandry  of  the 
English.  And  see  Fortescue  de 
Laudibns  Le^um  Anglife,  ch.  29. 

[e)  Lord  Ellenborough  coDsiders 
the  cider-mill  as  an  accessory  to  a 
species  of  trade.  The  manufac- 
turing of  cider  and  perry  is  an 
object  of  British  husbandry,  which 
in  our  fruit  countries  is  of  great 
importance.  In  the  county  of 
Worcester,  where  it  seems  the 
question  in  the  Cider  Mill  Case 
arose,  there  is  upon  most  of  the 


farms  a  mill  for  the  purpose  of 
making  cider  from  the  iruit  grow- 
ing in  the  orchards  and  fields  of 
the  farm.  The  cider  is  made  by 
the  farm- tenants  for  the  oonsmnp- 
tion  of  their  families,  and  for  the 
purpose  of  sale.  In  some  instances 
the  cider  is  sold  directly  from  the 
mill  and  press,  in  the  state  of 
expressed  juice,  to  persons  who 
collect  it  from  the  different  farms, 
and  afterwards  manufacture  it  for 
market. 
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that  of  public  policy,  it  being  for  the  benefit  of  the  public  to 
encourage  tenants  to  make  usefiil  additions  to  their  premises, 
and  to  avail  themselves  of  modem  improvements  in  arts  and 
manufactures.  Husbandry,  according  to  present  practice,  has 
become  a  scientific  pursuit ;  the  increased  produce  and  profits 
of  the  land  depend  upon  the  expenditure  of  capital,  and  the 
exercise  of  intelligence  in  the  improved  modes  of  cultivation  ; 
and  according  to  these  improved  modes  much  valuable  machi- 
nery is  employed,  which  requires  to  be  substantially  affixed  to 
the  premises :  and  it  is  obvious  that  the  industry  of  the  farmer 
is  more  productive  in  proportion  to  the  better  disposition  of 
his  buildings,  and  the  facilities  he  possesses  for  rearing  and 
keeping  stock,  and  storing  and  preparing  his  produce.  If, 
therefore,  the  principle  of  the  indulgence  to  tenants  be  deemed 
of  beneficial  tendency,  as  it  affects  the  interests  and  protects 
the  improvements  of  the  manufacturer,  the  distinction  must 
have  been  very  refined  upon  which  it  was  thought  politic  to 
deny  the  same  advantages  to  the  agricultural  tenant.  Indeed, 
Lord  EUenborough  seems  to  have  felt  the  force  of  this  objec- 
tion ;  and  it  is  observable  that,  in  one  part  of  his  judgment,  he 
rested  his  argument  against  agricultural  tenants  on  a  more 
technical  ground  ;  for  he  said  that  machinery  and  erections 
might  be  removed  when  they  were  accessory  to  trade,  because 
trade  is  a  matter  of  a  personal  nature,  and  not  real  or  local. 
But  as  this  is  a  principle  which  obviously  embraces  a  variety 
of  claims  which  have  no  reference  to  trade,  it  would  make  the 
case  of  the  agricultural  tenant  one  of  still  greater  hardship, 
than  if  the  less  comprehensive  rule  of  confining  the  exception 
strictly  to  trading  fixtures  were  insisted  upon. 

From  the  above  remarks  the  reader  may  be  led  to  think 
that  the  decision  in  Elwes  v.  Maw  drew,  for  the  first  time,  an 
unnecessary  distinction  between  trade  fixtures  and  those  for 
agricultural  purposes.  This  distinction,  however,  the  Legis- 
lature by  the  Agricultural  Holdings  (England)  Act,  1883,  has 
now  gone  far  to  abolish. 
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THE  AGEICULTUEAL  HOLDINGS  (ENGLAND) 

ACT,  1883. 

[46&47  Vicr.  c.  61.] 


An  Act  for  amending  the  Law  relating  to  Agricultural 
Holdings  in  England.  [25th  August,  1883.] 

Be  it  enactei)  by  the  Queen's  most  Excellent  Majesty,  hy 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

PAET  I. — Impeovemejjts. 
Compensation  for  Improvements. 

1.  Subject  as  in  this  Act  mentioned,  where  a  tenant  has  General  right 
made  on  his  holding  any  improvement  comprised  in  the  First  of  tenant  to 
Schedule  hereto,  he  shall,  on  and  after  the  commencement  of  compenaa- 
this  Act,  be  entitled  on  quitting  his  holding  at  the  detemiina-     ^^" 

tion  of  a  tenancy  to  obtain  from  the  landlord  as  compensation 
imder  this  Act  for  such  improvement  such  sum  as  fairly  repre- 
sents the  value  of  the  improvement  to  an  incoming  tenant : 
Provided  always,  that  in  estimating  the  value  of  any  improve- 
ment in  the  First  Schedule  hereto  there  shall  not  be  taken  into 
account  as  part  of  the  improvement  made  by  the  tenant  what 
is  justly  due  to  the  inherent  capabilities  of  the  soil. 

As  to  Improvements  executed  before  the  Commencement  of  Act, 

2.  Compensation  under  this  Act  shall  not  be  payable  in  Bestriction  as 
respect  of  improvements  executed  before  the  commencement  of  to  improve- 
this  Act,  with  the  exceptions  following,  that —  mwits  before 

(1)  Where  a  tenant  has  within  ten  years  before  the  com- 
mencement  of  this  Act  made  an  improvement  mentioned  in 
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the  third  part  of  the  First  Schedule  hereto,  and  he  is  not 
entitled  under  any  contract,  or  custom,  or  under  the  Agri- 

38  &  39  Viot.  cultural  Holdings  (England)  Act,  1875,  to  compensation 

0.  92.  in  respect  of  such  improvement ;  or 

(2)  Where  a  tenant  has  executed  an  improvement  men- 
tioned in  the  first  or  second  part  of  the  said  First  Schedule 
within  ton  years  previous  to  the  commencement  of  this 
Act,  and  he  is  not  entitled  under  any  contract,  or  custopi, 
or  under  the  Agricultural  Holdings  (England)  Act,  1875, 
to  compensation  in  respect  of  such  improvement,  and  the 
landlord  within  one  vear  after  the  commencement  of  this 
Act  declares  in  writing  his  consent  to  the  making  of  such 
improvement,  then  such  tenant  on  quitting  his  holding  at 
the  determination  of  a  tenancy  after  the  commencement  of 
this  Act  may  claim  compensation  under  this  Act  in  respect 
of  such  improvement  in  the  same  manner  as  if  this  Act 
had  been  in  force  at  the  time  of  the  execution  of  such 
improvement. 

As  to  Improvements  executed  after  the  Commencement  of  Act, 

Consent  of  3.  Compensation  under  this  Act  shall  not  be  payable  in 

landlord  as  to  respect  of  any  improvement  mentioned  in  the  first  part  of  the 
improvement  yfygt  Schedule  hereto,  and  executed  after  the  commencement 
Schedule  ^^  ^^^  ^^^^  unless  the  landlord,  or  his  agent  duly  authorised 

Part  I.  '  in  that  behalf,  has,  previously  to  the  execution  of  the  improve- 
ment and  after  the  x)assing  of  this  Act,  consented  in  writing  to 
the  making  of  such  improvement,  and  any  such  consent  may 
be  given  by  the  landlord  unconditionally,  or  upon  such  terms 
as  to  compensation,  or  otherwise,  as  may  be  •  agreed  upon 
between  the  landlord  and  the  tenant,  and  in  the  event  of  any 
agreement  being  made  between  the  landlord  and  the  tenant, 
any  compensation  payable  thereunder  shall  be  deemed  to  be 
substituted  for  compensation  under  this  Act. 

Notice  to  4.  Compensation  under  this  Act  shall  not  be  payable  in 

landlord  as  to  respect  of  any  improvement  mentioned  in  the  second  part  of 
in^jst"^  *^®  First  Schedule  hereto,  and  executed,  after  the  commence- 
Schedule  ment  of  this  Act,  unless  the  tenant  has,  not  more  than  three 

Partn.  months  and  not  less  than  two  months  before  beginning  to 

execute  such  improvement,  given  to  the  landlord,  or  his  agent 
duly  authorised  in  that  behalf,  notice  in  writing  of  his  inten- 
tion so  to  do,  and  of  the  manner  in  which  he  proposes  to  do 
the  intended  work,  and  upon  such  notice  being  given,  the 
landlord  and  tenant  may  agree  on  the  terms  as  to  compensa- 
tion or  otherwise  on  which  the  improvement  is  to  be  executed, 
and  in  the  event  of  any  such  agreement  being  made,  any  com- 
pensation payable  thereunder  shall  bo  deemed  to  be  substituted 
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for  compensation  under  this  Act,  or  the  landlord  may,  unless 
the  notice  of  the  tenant  is  previously  withdrawn,  undertake  to 
execute  the  improvement  himseK,  and  may  execute  the  same 
in  any  reasonable  and  proper  manner  which  he  thinks  fit,  and 
charge  the  tenant  with  a  sum  not  exceeding  five  pounds  per 
centum  per  annum  on  the  outlay  incurred  in  executing  the 
improvement,  or  not  exceeding  such  annual  sum  payable  for 
a  period  of  twenty-five  years  as  will  repay  such  outlay  in 
the  said  period,  with  interest  at  the  rate  of  three  per  centum 
per  annum,  such  annual  sum  to  be  recoverable  as  rent.  In 
default  of  any  such  agreement  or  undertaking,  and  also  in 
the  event  of  the  landlord  failing  to  comply  with  his  under- 
taking within  a  reasonable  time,  the  tenant  may  execute  the 
improvement  himself,  and  shall  in  respect  thereof  be  entitled 
to  compensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense 
with  any  notice  under  this  section,  and  come  to  an  agreement 
in  a  lease  or  otherwise  between  themselves  in  the  same  manner 
and  of  the  same  validity  as  if  such  notice  had  been  given. 

6.  Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  Reservation 
current  at  the  commencement  of  this  Act,  any  agreement  in  as  to  existing 
writing  or  custom,  or  the  Agricultural  Holdings  (England)  Act,  and  future 
1875,  i)rovidos  specific  compensation  for  any  improvement  com-  ^^J^y    ° 
prised  in  the  First  Schedule  hereto,  compensation  in  respect  of 
such  improvement,  although  executed  after  the  commencement 
of  this  Act,  shall  be  payable  in  pursuance  of  such  agreement, 
custom,  or  Act  of  Parliament,  and  shall  be  deemed  to  be  sub- 
stituted for  compensation  under  this  Act. 

Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy 
beginning  after  the  commencement  of  this  Act,  any  particidar 
agreement  in  writing  secures  to  the  tenant  for  any  improve- 
ment mentioned  in  the  thii'd  part  of  the  First  Schedule  hereto, 
and  executed  after  the  commencement  of  this  Act,  fair  and 
reasonable  compensation,  having  regard  to  the  circumstances 
existing  at  the  time  of  making  such  agreement,  then  in  such 
case  the  compensation  in  respect  of  such  improvement  shall 
be  payable  in  pursuance  of  the  particular  agi-eement,  and 
shall  be  deemed  to  be  substituted  for  compensation  under 
this  Act. 

The  last  preceding  provision  of  this  section  relating  to  a  par- 
ticular agreement  shall  apply  in  the  case  of  a  tenancy  under 
a  contract  of  tenancy  current  at  the  commencement  of  this  Act 
in  respect  of  an  improvement  mentioned  in  the  third  part  of 
the  First  Schedule  hereto,  specific  compensation  for  which  is  not 
provided  by  any  agreement  in  writing,  or  custom,  or  the  Agri- 
cultural Holdings  Act,  1875. 
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Regulations 
as  to  oom- 
pensation  for 
improYe- 
ments. 


Regulations  as  to  Compensation  for  Improvements. 

6.  In  the  ascertainmeut  of  the  amount  of  the  compensation 
under  this  Act  payable  to  the  tenant  in  respect  of  any  improve- 
ment there  shall  be  taken  into  account  in  reduction  thereof  : 
(a)  Any  benefit  which  the  landlord  has  given  or  allowed  to 
the  tenant  in  consideration  of  the  tenant  executing  the 
improvement;  and 
{h)  In  the  case  of  compensation  for  manures  the  value  of 
the  manure  that  would  have  been  produced  by  the  con- 
sumption on  the  holding  of  any  hay,  straw,  roots,  or  green 
crops  sold  off  or  removed  from  the  holding  within  the  last 
two  years  of  the  tenancy  or  other  less  time  for  which  the 
tenancy  has  endured,  except  as  far  as  a  proper  return  of 
manure  to  the  holding  has  been  made  in  respect  of  such 
produce  so  sold  off  or  removed  therefrom ;  and 
(c)  Any  sums  due  to  the  landlord  in  respect  of  rent  or  in 
respect  of  any  waste  committed  or  permitted  by  the  tenant, 
or  in  respect  of  any  breach  of  covenant  or  other  agree- 
ment connected  with  the  contract  of  tenancy  committed  by 
the  tenant,  also   any  taxes,  rates,  and  tithe  rent-chargo 
due  or  becoming  due  in  respect  of  the  holding  to  which 
the  tenant  is  liable  as  between  him  and  the  landlord. 
There  shall  be  taken  into  account  in  augmentation  of  the 
tenant's  compensation — 

((/)  Any  sum  due  to  the  tenant  for  compensation  in  respec^t 
of  a  breach  of   covenant  or  other   agreement  connected 
with  a  contract  of  tenancy  and  committed  by  the  land- 
lord. 
Nothing  in  this  section  shall  enable  a  landlord  to  obtain 
under  this  Act  compensation  in  respect  of  waste  by  the  tenant 
or  of  breach  by  the  tenant  committed  or  permitted  in  relation 
to  a  matter  of  husbandry  more  than  four  years  before  the 
determination  of  the  tenancy. 


Notice  of 

intended 

claim. 


Procedure, 

7.  A  tenant  claiming  compensation  under  this  Act  shall,  two 
months  at  least  before  the  determination  of  the  tenancy,  give 
notice  in  writing  to  the  landlord  of  his  intention  to  make  such 
claim. 

Where  a  tenant  gives  such  notice,  the  landlord  may,  before 
the  determination  of  the  tenancy,  or  within  fourteen  days 
thereafter,  give  a  counter-notice  in  writing  to  the  tenant  of 
his  intention  to  make  a  claim  in  respect  of  any  waste  or  any 
breach  of  covenant  or  other  agreement. 

Every  such  notice  and  cohnter-notice  shall  state,  as  far  as 
reasonably  may  be,  the  particulars  and  amount  of  the  in- 
tended claim. 
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8.  The  landlord  and  the  tenant  may  agree  on  the  amount  Oompensation 
and  mode  and  time  of  payment  of  compensation  to  be  paid  agreed  or 
under  this  Act.  «®"^^  ^^ 

If  in  any  case  they  do  not  so  agree  the  difference  shall  be 
settled  by  a  reference. 

9.  Where  there  is  a  reference  under  this  Act,  a  referee,  Appointment 

or  two  referees  and  an  umpire,  shall  be  appointed  as  fol-  of  referee  or 
■,  ^       '  i  ^  referees  and 

lows:--  mnphe. 

(1)  If  the  parties  concur,  there  may  be  a  single  referee 
appointed  by  them  jointly : 

(2)  li  before  award  the  single  referee  dies  or  becomes 
incapable  of  acting,  or  for  seven  days  after  notice  from 
the  parties,  or  either  of  them,  requiring  him  to  act,  fails 
to  act,  the  proceedings  shall  begin  afresh,  as  if  no  referee 
had  been  appointed : 

(3)  If  the  i}aii;ies  do  not  concur  in  the  appointment  of  a 
single  referee,  each  of  them  shall  appoint  a  referee ; 

(4)  If  before  award  one  of  two  referees  dies  or  becomes 
incapable  of  acting,  or  for  seven  days  after  notice  from 
either  party  requiring  him  to  act,  fails  to  act,  the  party 
api^ointing  him  shall  appoint  another  referee  : 

(5)  Notice  of  every  appointment  of  a  referee  by  either 
party  shall  be  given  to  the  other  party  : 

(6)  If  for  fourteen  days  after  notice  by  one  party  to  the 
other  to  appoint  a  referee,  or  another  referee,  the  other 
party  fails  to  do  so,  then,  on  the  application  of  the  party 
giving  notice,  the  county  court  shall  within  fourteen 
days  appoint  a  competent  and  impartial  person  to  bo  a 
referee  : 

(7)  A\Tiere  two  refer^s  are  appointed,  then  (subject  to  the 
provisions  of  this  Act)  they  shall  before  they  enter  on 
the  reference  appoint  an  umpire  : 

(8)  If  before  award  an  umpire  dies  or  becomes  incapable 
of  acting,  the  referees  shall  appoint  another  umpire  : 

(9)  If  for  seven  days  after  request  from  either  party  the 
referees  fail  to  appoint  an  umpire,  or  another  umpire, 
then,  on  the  application  of  either  party,  the  county 
court  shall  within  fourteen  days  appoint  a  competent  and 
impartial  person  to  be  the  umpire. 

(10)  Every  appointment,  notice,  and  request  under  this 
section  shall  be  in  writing. 

10.  Provided  that,  where  two  referees  are  appointed,  an  Eeqmsition  . 
umpire  may  be  appointed  as  follows  :  for  appoint- 

(1)  If  either  party,  on  appointing  a  referee,  requires,  by  °^®°*  ^^ 
notice  in  writing  to  the  other,  that  the  umpire  shall  be  lJJSi^   ^ 
appointed  by  the  Land  Commissioners  for  England,  then  Commis- 
sioners, &c. 
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the  umpire  and  any  successor  to  him,  shall  be  appointed, 
on  the  application  of  either  party,  by  those  conmiis- 
sioners. 
(2)  In  every  other  case,  if  either  party  on  appointing  a 
referee  requires,  by  notice  in  writing  to  the  other,  that 
the  umpire  shall  be  appointed  by  the  county  court,  then, 
unless  the  other  party  dissents  by  notice  in  writing  there- 
from, the  umpire,  and  any  successor  to  him,  shall  on  the 
application  of  either  pai'ty  be  so  appointed,  and  in  case 
of  such  dissent  the  umpire,  and  any  successor  to  him, 
shall  be  appointed,  on  the  application  of  either  party,  by 
the  Land  Commissioners  for  England. 

Exercise  of  11.  The  powers  of  the  county  court  under  this  Act  relative 

powers  of         to  the  appointment  of  a  referee  or  umpire  shall  be  exercise- 
county  court,    ^-^i^  Yyy  the  judge  of  the  court  having  jurisdiction,  whether 
ho  is  without  or  within  his  district,  and  may,  by  consent  of 
the  parties,  be  exercised  by  the  registrar  of  the  court. 

Mode  of  12.  The  delivery  to  a  referee  of  his  appointment  shall  be 

submission  to   deemed  a  submission  to  a  reference  by  the  party  delivering 
re  erence.         -^  ,  ^^^  neither  party  shall  have  power  to  revoke  a  submis- 
sion, or  the  appointment  of  a  referee,  without  the  consent  of 
the  other. 

Power  tor  13    The  referee  or  referees  or  umpire  may  call  for  the  pro- 

to  reauire         duction  of  any  sample,  or  voucher,  or  other  document,  or 

production  of   other  evidence  which  is  in  the  possession. or  power  of  either 

documents,       party,  or  which  either  party  can  produce,  and  which  to  the 

administer        referee  or  referees  or  umpire  seems  necessary  for  determi- 

oaths,  &c.        nation  of  the  matters  referred,  and  may  take  the  examination 

of  the  parties  and  witnesses  on  oath,  and  may  administer 

oaths,  and  take  afl&rmations;  and  if  any  person  so  sworn  or 

afl&rming  wilfully  and  corruptly  gives  false  evidence  he  shall 

be  guilty  of  perjury. 


Power  to  14.  The  referee  or  referees  or  umpire  may  proceed  in  the 

Fu?^^^"^        absence  of  either  x^arty  where  the  same  appears  to  him  or 

them  expedient,  after  notice  given  to  the  parties. 


absence. 


Form  of  15.  The  award  shall  be  in  writing,  signed  by  the  referee  or 

award.  referees  or  umpire. 

Time  for  16.  A  single  referee  shall  make  his  award  ready  for  delivery 

award  of  within  twenty-eight  days  after  his  appointment. 

referee  or  rp^^  referees  shall  make  their  award  ready  for  delivery 

within  twenty-eight  days  after  the  appointment  of  the  last 

appointed  of  them,  or  within  such  extended  time  (if  any)  as 
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they  from  time  to  time  jointly  fix  by  ^vriting  under  their 
hands,  so  that  they  make  their  award  ready  for  deHveiy 
"within  a  time  not  exceeding  in  the  whole  forty-nine  daya 
after  the  appointment  of  the  last  appointed  of  them. 

17.  In  any  case  provided  for  by  sections  three,  four,  or  five,  Award  in 
if.  compensation  is  claimed  under  this  Act,  such  compensation  respect  of 
as  under  any  of  those  sections  is  to  be  deemed  to  be  substituted  pompensa- 

f or  compensation  under  this  Act,  if  and  so  far  as  the  same  ^^^  ^  ^^^  § 
can,  consistently  with  the  terms  of  the  agreement,  if  any,  be  '  *  ' 
ascertained  by  the  referees  or  the  umpire,  shall  be  awarded  in 
respect  of  any  improvements  thereby  pro\'ided  for,  and  the 
award  shall,  when  necessary,  distinguish  such  improvements 
and  the  amount  awarded  in  respect  thereof ;  and  an  award 
given  under  this  section  shall  be  subject  to  the  appeal  pro- 
vided by  this  Act. 

18.  "Where  two  referees  are  appointed  and  act,  if  they  fail  Refeience  to 
to  make  their  award  ready  for  defivery  within  the  time  afore-  and  award  by- 
said,  then,  on  the  expiration  of  that  time,  their  authority  i"°P"^« 
shall  cease,  and  thereupon  the  matters  referred  to  them  shall 

stand  referred  to  the  umpire. 

The  umpire  shall  make  his  award  ready  for  delivery 
within  twenty-eight  days  after  notice  in  writing  given  to  him 
by  either  party  or  referee  of  the  reference  to  him,  or  within 
such  extended  time  (if  any)  as  the  registrar  of  the  coimty 
court  from  time  to  time  appoints,  on  the  application  of  the 
umpire  or  of  either  party,  made  before  the  expiration  of  the 
time  appointed  by  or  extended  under  this  section. 

19.  The  award  shall  not  award  a  sum  generally  for  com-  Award  to 
pensation,  but  shall,  so  far  as  possible,  specify —  ^ve  par- 

(a)  The  several  improvements,  acts,  and  things  in  respect  ^i*'^*™- 
whereof  compensation  is  awarded,  and  the  several  matters 
and  things  taken  into  account  under  the  provisions  of  this 
Act  in  reduction  or  augmentation  of  such  compensation ; 

{b)  The  time  at  which  each  improvement,  act,  or  thing  was 
executed,  done,  committed,  or  permitted ; 

(c)  The  sum  awarded  in  respect  of  each  improvement,  act, 
matter,  and  thing  ;  and 

(f/)  TVrhere  the  landlord  desires  to  charge  his  estate  with  the 
amount  of  compensation  found  due  to  the  tenant,  the 
time  at  which,  for  the  purposes  of  such  charge,  each 
improvement,  act,  or  thing  in  respect  of  which  compen- 
sation is  awarded  is  to  be  deemed  to  be  exhausted. 

20.  The  costs  of   and  attending  the   reference,  including  Costs  of 
the  remuneration  of  the  referee  or   referees    and  umpire,  reference. 


432 


APPENDIX  (f). 


Day  for 
payment. 


Submission 
not  to  be  re- 
movable, &c. 


Appeal  to 
county  court. 


where  the  umpire  has  been  required  to  act,  and  including 
other  proper  expenses,  shall  be  borne  and  paid  by  the  parties 
in  such  proportion  as  to  the  referee  or  referees  or  umpire 
appears  just,  regard  being  had  to  the  reasonableness  or 
unreasonableness  of  the  claim  of  either  party  in  respect  of 
amount,  or  otherwise,  and  to  all  the  circumstances  of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any 
part  of  the  costs  aforesaid  by  the  one  X)arty  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the 
registrar  of  the  county  court,  on  the  application  of  either 
party,  but  that  taxation  shall  be  subject  to  review  by  the 
judge  of  the  county  court. 

21.  The  award  shall  fix  a  day,  not  sooner  than  one  month 
after  the  delivery  of  the  award,  for  the  j)ayment  of  money 
awarded  for  compensation,  costs,  or  otherwise. 

22.  A  submission  or  award  shall  not  be  made  a  rule  of 
any  court,  or  be  removable  by  any  process  into  any  court, 
and  an  award  shall  not  be  questioned  otherwise  than  as  pro- 
vided by  this  Act. 

23.  Where  the  sum  claimed  for  compensation  exceeds  one 
hundred  pounds,  either  party  may,  within  seven  days  after 
delivery  of  the  award,  appeal  against  it  to  the  judge  of  the 
county  court  on  all  or  any  of  the  following  grounds : 

1 .  That  the  award  is  invalid ; 

2.  That  the  award  proceeds  whoUy  or  in  part  upon  an  im- 

proper application  of  or  upon  the  omission  properly  to 
apply  the  special  provisions  of  sections  three,  four,  or 
five  of  this  Act ; 

3.  That  compensation  has  been  awarded  for  improvements, 

acts,  or  things,  breaches  of  covenants  or  agreements, 
or  for  committing  or  permitting  waste,  in  respect  of 
which  the  party  claiming  was  not  entitled  to  compen- 
sation ; 

4.  That  compensation  has  not  been  awarded  for  improve- 

ments, acts,  or  things,  breaches  of  covenants  or  agree- 
ments, or  for  committing  or  permitting  waste,  in  respect 
of  which  the  party  claiming  was  entitled  to  compensa- 
tion ; 
and  the  judge  shall  hear  and  determine  the  appeal,  and  may, 
in  his  discretion,  remit  the  case  to  be  reheard  as  to  the  whole 
or  any  part  thereof  by  the  referee  or  referees  or  umpire,  with 
such  directions  as  he  may  think  fit. 

If  no  api)eal  is  so  brought,  the  award  shall  be  final. 
The  decision  of  the  judge  of  the  county  court  on  appeal 
shall  be  final,  save  that  the  judge  shall,  at  the  request  of  either 
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party,  state  a  special  case  on  a  question  of  law  for  the  judg- 
ment of  the  High  Court  of  Justice,  and  the  decision  of  the  High 
Court  on  the  case,  and  respecting  costs  and  any  other  matter 
connected  therewith,  shall  be  final,  and  the  judge  of  the 
county  court  shall  act  thereon. 

24.  Where  any  money  agreed  or  awarded  or  ordered  on  Recovery  of 
appeal  to  be  paid  for  compensation,  costs,  or  otherwise,  is  not  compensa- 
paid  within  fourteen  days  after  the  time  when  it  is  agreed  or 
awarded  or  ordered  to  be  paid,  it  shall  be  recoverable,  upon 

order  made  by  the  judge  of  the  county  court,  as  money  ordered 
by  a  county  court  under  its  ordinary  jurisdiction  to  be  paid  is 
recoverable. 

25.  Where  a  landlord  or  tenant  is  an  infant  without  a  guar-  Appointment 
dian,  or  is  of  unsound  mind,  not  so  found  by  inquisition,  the  °*  guardian, 
county  court,  on  the  application  of  any  person  interested,  may 

appoint  a  guardian  of  the  infant  or  person  of  imsound  mind 
for  the  purposes  of  this  Act,  and  may  change  the  guardian  if 
and  as  occasion  requires. 

26.  Where  the  appointment  of  a  person  to  act  as  the  next  Provitdons 
friend  of  a  married  woman  is  required  for  the  purposes  of  this  r^spepting 
Act,  the  county  court  may  make  such  appointment,  and  may  ^omen. 
remove  or  change  that  next  friend  if  and  as  occasion  requires. 

A  woman  married  before  the  commencement  of  the  Married  45  &  46  Vict. 
Women's  Property  Act,  1882,  entitled  for  her  separate  use  to  o.  76. 
land,  her  title  to  which  accrued  before  such  commencement  as 
aforesaid,  and  not  restrained  from  anticipation,  shall,  for  the 
purposes  of  this  Act,  be  in  respect  of  land  as  if  she  was 
unmarried. 

Where  any  other  woman  married  before  the  commence- 
ment of  the  Married  Women's  Property  Act,  1882,  is  desirous 
of  doing  any  act  under  this  Act  in  respect  of  land,  her  title  to 
which  accrued  before  such  commencement  as  aforesaid,  her 
husband's  concurrence  shall  be  requisite,  and  she  shall  be 
examined  apart  from  him  by  the  county  court,  or  by  the  judge 
of  the  county  court  for  the  place  where  she  for  the  time  being 
is,  touching  her  knowledge  of  the  nature  and  effect  of  the 
intended  act,  and  it  shall  be  ascertained  that  she  is  acting 
freely  arid  voluntarily. 

27.  The  costs  of  proceedings  in  the  county  court  under  this  Coats  in 
Act  shall  be  in  the  discretion  of  the  court.  «>^*y  <»'*^- 

The  Lord  Chancellor  may  from  time  to  time  prescribe  a  scale 
of  costs  for  those  proceedings,  and  of  costs  to  be  taxed  by  the 
registrar  of  the  court. 

F.  F  F 


43i 


APPENDIX  (f). 


Service  of 
notice,  &o. 


28.  Any  notice,  request,  demand,  or  other  instrument  under 
this  Act  may  be  sensed  on  the  person  to  whom  it  is  to  be 
given,  either  personally  or  by  leaving  it  for  him  at  his  last 
known  place  of  abode  in  England,  or  by  sending  it  through 
the  x^ost  in  a  registered  letter  addressed  to  him  there ;  and 
if  so  sent  by  post  it  shall  be  deemed  to  have  been  served  at 
the  time  when  the  letter  containing  it  would  be  delivered  in 
ordinary  course ;  and  in  order  to  prove  service  by  letter  it 
shall  be  sufficient  to  prove  that  the  letter  was  properly  ad- 
dressed and  posted,  and  that  it  contained  the  notice,  request, 
demand,  or  other  instrument  to  be  served. 


Power  for 
landlord  on 
paying  com- 
pensation 
to  obtain 
charge. 


Charge  of  Tenants  Compensation. 

29.  A  landlord,  on  paying  to  the  tenant  the  amount  due  to 
him  in  respect  of  compensation  under  this  Act,  or  in  respect  of 
compensation  authorised  by  this  Act  to  be  substituted  for  com- 
pensation under  this  Act,  or  on  expending  such  amount  as 
may  be  necessary  to  execute  an  improvement  under  the  second 
part  of  the  First  Schedide  hereto,  after  notice  given  by  the 
tenant  of  his  intention  to  execute  such  improvement  in  ac- 
cordance with  this  Act,  shall  be  entitled  to  obtain  from  the 
county  court  a  charge  on  the  holding,  or  any  part  thereof,  to 
the  amount  of  the  sum  so  paid  or  expended. 

The  court  shall,  on  proof  of  the  payment  or  expenditure, 
and  on  being  satisfied  of  the  observance  in  good  faith  by  the 
parties  of  the  conditions  imposed  by  this  Act,  make  an  order 
charging  the  holding,  or  any  part  thereof,  with  repayment  of 
the  amount  paid  or  expended,  with  such  interest,  and  by  such 
instalments,  and  with  such  directions  for  giving  effect  to  the 
charge,  as  the  court  thinks  fit. 

But,  where  the  landlord  obtaining  the  charge  is  not  absolute 
owner  of  the  holding  for  his  own  benefit,  no  instalment  or 
interest  shall  be  made  payable  after  the  time  when  the  im- 
provement in  respect  whereof  compensation  is  paid  will,  where 
an  award  has  been  made,  be  taken  to  have  been  exhausted 
according  to  the  declaration  of  the  award,  and  in  any  other 
case  after  the  time  when  any  such  improvement  will  in  the 
opinion  of  the  court,  after  hearing  such  e^ddence  (if  any)  as 
it  thinks  expedient,  have  become  exhausted. 

The  instalments  and  interest  shall  be  charged  in  favour  of 
the  landlord,  his  executors,  administrators,  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate 
or  interest  determinable  or  liable  to  forfeiture  by  reason  of 
his  creating  or  suffering  any  charge  thereon  shall  not  be  de- 
termined or  forfeited  by  reason  of  his  obtaining  a  charge  under 
this  Act,  anything  in  any  deed,  will,  or  other  instrument  to  the 
oontraiy  thereof  notwithstanding. 
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Capital  money  arising  under  the  Settled  Land  Act,  1882,  45  &  46  Vict, 
may  be  applied  in  pajrment  of  any  moneys  expended  and  costs  o.  38. 
incurred  by  a  landlord  under  or  in  pursuance  of  this  Act  in 
or  about  the  execution  of  any  improvement  mentioned  in  the 
first  or  second  parts  of  the  schedule  hereto,  as  for  an  improve- 
ment authorised  by  the  said  Settled  Land  Act;  and  such  money 
may  also  be  applied  in  discharge  of  any  charge  created  on  a 
holding  imder  or  in  pursuance  of  this  Act  in  respect  of  any 
such  improvement  as  aforesaid,  as  in  discharge  of  an  incum- 
brance authorised  by  the  said  Settled  Land  Act  to  be  discharged 
out  of  such  capital  money. 

30.  The  sxmi  charged  by  the  order  of  a  county  court  under  Xncidence  of 
this  Act  shall  be  a  charge  on  the  holding,  or  the  part  thereof  <^harge. 
charged,  for  the  landlord's  interest  therein,  and  for  all  in- 
terests therein  subsequent  to  that  of  the  landlord;  but  so  that 

the  charge  shall  not  extend  beyond  the  interest  of  the  land- 
lord, his  executors,  administrators,  and  assigns,  in  the  tenancy 
where  the  landlord  is  himself  a  tenant  of  the  holding. 

31.  Where  the  landlord  is  a  person  entitled  to  receive  the  Proviaion 
rents  and  profits  of  any  holding  as  trustee,  or  in  any  character  2_^5^  ^* 
otherwise  than  for  his  own  benefit,  the  amount  due  from  such  *™**^* 
landlord  in  respect  of  compensation  under  this  Act,  or  in  respect 

of  compensation  authorised  by  this  Act  to  be  substituted  for 
compensation  under  this  Act,  shall  be  charged  and  recovered 
as  follows  and  not  otherwise ;  (that  is  to  say,) 

(1)  The  amount  so  duo  shall  not  be  recoverable  personally 
against  such  landlord,  nor  shall  he  be  under  any  liability 
to  pay  such  amount,  but  the  same  shall  be  a  charge  on 
and  recoverable  against  the  holding  only. 

(2)  Such  landlord  shall,  either  before  or  after  having  paid 
to  the  tenant  the  amount  due  to  him,  be  entitled  to  obtain 
from  the  county  court  a  charge  on  the  holding  to  the 
amount  of  the  sum  required  to  be  paid  or  which  has  been 
paid,  as  the  case  may  be,  to  the  tenant. 

(3)  If  such  landlord  neglect  or  fail  within  one  month  after 
the  tenant  has  quitted  his  holding  to  pay  to  the  tenant 
the  amount  due  to  him,  then  after  the  expiration  of  such 
one  month  the  tenant  shall  be  entitled  to  obtain  from  the 
county  court  in  favour  of  himself,  his  executors,  admi- 
nistrators, and  assigns,  a  charge  on  the  holding  to  the 
amount  of  the  sum  due  to  him,  and  of  all  costs  properly 
incurred  by  him  in  obtaining  the  charge  or  in  raising 
the  amount  due  thereimder. 

(4)  The  court  shall  on  proof  of  the  tenant's  title  to  have  a 
charge  made  in  his  favour  make  an  order  charging  the 
holdmg  with  payment  of  the  amount  of  the  charge,  in- 
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Advance 
made  by  a 
company. 


eluding  costs,  in  like  manner  and  form  as  in  case  of  a 
charge  which  a  landlord  is  entitled  to  obtain. 

32.  Any  company  now  or  hereafter  incorporated  by  Parlia- 
ment, and  having  power  to  advance  money  for  the  improve- 
ment of  land,  may  take  an  assignment  of  any  charge  made 
by  a  county  court  under  the  provisions  of  this  Act,  upon  such 
terms  and  conditions  as  may  be  agreed  upon  between  such 
company  and  the  person  entitled  to  such  charge ;  and  such 
company  may  assign  any  charge  so  acquired  by  them  to  any 
person  or  persons  whomsoever. 


Time  of 
notice  to 
quit. 


Notice  to  Quit, 

33.  Where  a  half-year's  notice,  expiring  with  a  year  of 
tenancy  is  by  law  necessary  and  sufficient  for  determination 
of  a  tenancy  from  year  to  year,  in  the  case  of  any  such  tenancy 
tinder  a  contract  of  tenemcy  made  either  before  or  after  the 
commencement  of  this  Act,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  Act  be  necessary  and  sufficient  for  the  same, 
unless  the  landlord  and  tenant  of  the  holding,  by  writing 
under  their  hands,  agree  that  this  section  shall  not  apply,  in 
which  case  a  half  year's  notice  shall  continue  to  be  sufficient ; 
but  nothing  in  this  section  shall  extend  to  a  ease  where  the 
tenant  is  adjudged  bankrupt,  or  has  filed  a  petition  for  a 
composition  or  arrangement  with  his  creditors. 


Tenant's 
property  in 
nxtures,  ma- 
chinery, &c. 


Fixtures, 

34.  Where  after  the  commencement  of  this  Act  a  tenant 
affixes  to  his  holding  any  engine,  machinery,  fencing,  or  other 
fixture,  or  erects  any  building  for  which  he  is  not  imder  this 
Act  or  otherwise  entitled  to  compensation,  and  which  is  not  so 
affijLed  or  erected  in  pursuance  of  some  obligation  in  that  behalf 
or  instead  of  some  fixture  or  building  belonging  to  the  land- 
lord, then  such  fixture  or  building  shall  be  the  property  of 
and  be  removable  by  the  tenant  before  or  within  a  reasonable 
time  after  the  termination  of  the  tenancy. 

Provided  as  follows : — 

1 .  Before  the  removal  of  any  fixture  or  building  the  tenant 
shall  pay  aU  rent  owing  by  him,  and  shall  perform  or 
satisfy  all  other  his  obligations  to  the  landlord  in  respect 
to  the  holding : 

2.  In  the  removal  of  any  fixture  or  building  the  tenant 
shall  not  do  any  avoidable  damage  to  any  other  building 
or  other  part  of  the  holding : 

3.  Lnmediately  after  the  removal  of  any  fixture  or  bmlding 
the  tenant  shall  make  good  all  damage  occasioned  to  any 
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other  building  or  other  part  of  the  holding  by  the  re- 
moval : 

4.  The  tenant  shall  not  remove  any  fixture  or  building 
without  giving  one  month's  previous  notice  in  "writing 
to  the  landlord  of  the  intention  of  the  tenant  to  re- 
move it : 

5.  At  any  time  before  the  expiration  of  the  notice  of  removal 
the  landlord,  by  notice  in  writing  given  by  him  to  the 
tenant,  may  elect  to  purchase  any  fixture  or  building  com- 
prised in  the  notice  of  removal,  and  any  fixture  or  build- 
ing thus  elected  to  be  purchased  shall  be  left  by  the 
tenant,  and  shall  become  the  property  of  the  landlord, 
who  shall  pay  the  tenant  the  fair  value  thereof  to  an 
incoming  tenant  of  the  holding ;  and  any  difference  as 
to  the  value  shall  be  settled  by  a  reference  under  this  Act, 
as  in  case  of  compensation  (but  without  appeal). 


Crown  and  Duchy  Lands, 

35.  This  Act  shall  extend  and  apply  to  land  belonging  to  Application 
Her  Majesty  the  Queen,  her  heirs  and  successors,  in  right  of  of  Act  to 
the  Crown.  Crown  landa. 

With  respect  to  such  land,  for  the  purposes  of  this  Act,  the 
Commissioners  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  one  of  them,  or  other  the  proper  officer  or  body 
having  charge  of  such  land  for  the  time  being,  or  in  case  there 
is  no  such  officer  or  body,  then  such  person  as  Her  Majesty, 
her  heirs  or  successors,  may  appoint  in  writing  under  the  lloyal 
Sign  Manual,  shall  represent  Her  Majesty,  her  heirs  and  suc- 
cessors, and  shall  be  deemed  to  be  the  landlord. 

Any  compensation  paj-^able  under  this  Act  by  the  Commis- 
sioners of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues, 
or  either  of  them,  in  respect  of  an  improvement  mentioned  in 
the  first  or  second  part  of  the  First  Schedule  hereto,  shall  be 
deemed  to  be  payable  in  respect  of  an  improvement  of  land 
within  section  one  of  the  CVown  Lands  Act,  1866,  and  the 
amount  thereof  shall  be  charged  and  repaid  as  in  that  section 
provided  with  respect  to  the  costs,  charges,  and  expenses  therein 
mentioned. 

Any  compensation  payable  under  this  Act  by  those  Commis- 
sioners, or  either  of  them,  in  respect  of  an  improvement 
mentioned  in  the  third  part  of  the  First  Schedule  hereto,  shall 
be  deemed  to  be  part  of  the  expenses  of  the  management  of 
the  Land  Revenues  of  the  Crown,  and  shall  be  payable  to  those 
Commissioners  out  of  such  money  and  in  such  manner  as  the 
last-mentioned  expenses  are  by  law  payable. 
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Application         36.  This  Act  shall  extend  and  apply  to  land  belonging  to 
of  Act  to  land  Her  Majesty,  her  heirs  and  successors,  in  right  of  the  Duchy 

WcS^°'     of  Lancaster. 

^'*®^*  With  respect  to  such  land  for  the  purposes  of  this  Act,  the 

Chancellor  for  the  time  being  of  the  Duchy  shall  represent  Her 
Majesty,  her  heirs  and  successors,  and  shall  be  deemed  to  be 
the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act 
by  the  Chancellor  of  the  Duchy  in  respect  of  an  improvement 
mentioned  in  the  first  or  second  part  of  the  Eirst  Schedule  to 
this  Act  shall  be  deemed  to  be  an  expense  incurred  in  im- 
provement of  land  belonging  to  Her  Majesty,  her  heirs  or  suc- 
cessors, in  right  of  the  Duchy,  within  section  twenty-five  of 
the  Act  of  the  fifty -seventh  year  of  King  George  the  Third, 
chapter  ninety-seven,  and  shall  be  raised  and  paid  as  in  that 
section  provided  with  respect  to  the  expenses  therein  mentioned. 

The  amount  of  any  compensation  payable  under  this  Act 
by  the  Chancellor  of  the  Duchy  in  respect  of  an  improvement 
mentipned  in  the  third  part  of  the  First  Schedide  to  this  Act 
shall  be  paid  out  of  the  annual  revenues  of  the  Duchy. 

Application  37.  This  Act  shall  extend  and  apply  to  land  belonging  to 

of  Act  to  land  the  Duchy  of  Cornwall. 

Co    "^  With  respect  to  such  land,  for  the  purposes  of  this  Act,  such 

person  as  the  Duke  of  Cornwall  for  the  time  being,  or  other 
the  personage  for  the  time  being  entitled  to  the  revenues  and 
possessions  of  the  Duchy  of  Cornwall,  from  time  to  time,  by 
sign  manual,  warrant,  or  otherwise,  appoints,  shall  represent 
the  Duke  of  Cornwall  or  other  the  personage  aforesaid,  and 
be  deemed  to  be  the  landlord,  and  may  do  any  act  or  thing 
under  this  Act  which  a  landlord  is  authorised  or  required  to 
do  thereunder. 

Any  compensation  payable  under  this  Act  by  the  Duke  of 
Cornwall,  or  other  the  personage  aforesaid,  in  respect  of  an 
improvement  mentioned  in  the  first  or  second  part  of  the  First 
Schedule  to  this  Act  shall  be  deemed  to  be  payable  in  respect  of 

26  &  27  Vict.    ^^  improvement  of  land  within  section  eight  of  the  Duchy  of 

0.  49.  Cornwall  Management  Act,  1863,  and  the  amount  thereof  may 

be  advamced  and  paid  from  the  money  mentioned  in  that  section, 
subject  to  the  provision  therein  made  for  repayment  of  sums 
advanced  for  improvements. 

Ecclesiastical  and  Charity  Lands, 

Landlord,  38.  Where  lands  are  assigned  or  secured  as  the  endowment 

archbishop  or   of  a  see,  the  powers  by  this  Act  conferred  on  a  landlord  shall 
bishop.  jjQ^  \yQ  exercised  by  the  archbishop  or  bishop,  in  respect  of 
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those  lands,  except  with  the  previous  approval  in  writing  of 
the  Estates  Committee  of  the  Ecclesiastical  Commissioners  for 
England. 

39.  Where  a  landlord  is  incumbent  of  an  ecclesiastical  bene-  Landlord, 
fice,  the  powers  by  this  Act  conferred  on  a  landlord  shall  not  incumbent  of 
be  exercised  by  him  in  respect  of  the  glebe  land  or  other  land  ^>®'*®^<'®' 
belonging  to  the  benefice,  except  with  the  previous  approval 

in  writing  of  the  patron  of  the  benefice,  that  is,  the  person, 
officer,  or  authority  who,  in  case  the  benefice  were  vacant, 
would  be  entitled  to  present  thereto,  or  of  the  Governors  of 
Queen  Anne's  Bounty  (that  is,  the  Governors  of  the  Bounty  of 
Queen  Anne  for  the  Augmentation  of  the  Maintenance  of  the 
Poor  Clergy). 

In  every  such  case  the  Gk)vemors  of  Queen  Anne's  Bounty 
may,  if  they  think  fit,  on  behalf  of  the  incumbent,  out  of  any 
money  in  their  hands,  pay  to  the  tenant  the  amount  of  com- 
pensation due  to  him  under  this  Act ;  and  thereupon  they  may, 
instead  of  the  incumbent,  obtain  from  the  county  court  a 
charge  on  the  holding,  in  respect  thereof,  in  favour  of  them- 
selves. 

Every  such  charge  shall  be  effectual,  notwithstanding  any 
change  of  the  incimibent. 

40.  The  powers  by  this  Act  conferred  on  a  landlord  in  respect  Landlord, 
of  charging  the  land  shall  not  be  exercised  by  trustees  for  charity 
ecclesiastical  or  charitable  purposes,  except  with  the  previous  trustees,  &o. 
approval  in  writing  of  the  Charity  Commissioners  for  England 

and  Wales. 

Resumption  for  Improvements^  and  Miscellaneous. 

41.  Where  on  a  tenancy  from  year  to  year  a  notice  to  quit  Besamption 
is  given  by  the  landlord  with  a  view  to  the  use  of  land  for  o*  posseseion 
any  of  the  following  purposes :  ^J  cottages, 

The  erection  of  farm  labourers  cottages  or  other  houses, 

with  or  without  gardens ; 
The  providing  of    gardens  for  existing  farm   labourers 

cottages  or  other  houses ; 
The  allotment  for  labourers  of  land  for  gardens  or  other 

purposes ; 
The  planting  of  trees ; 
The  opening  or  working  of  any  coal,  ironstone,  limestone, 

or  other  mineral,  or  of  a  stone  quarry,  clay,  sand,  or  gravel 

pit,  or  the  construction  of  any  works  or  buildings  to  be 

used  in  connection  therewith ; 
The  obtaining  of  brick  earth,  gravel,  or  sand ; 
The  making  of  a  watercourse  or  reservoir ; 
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The  making  of  any  road,  railway,  tramroad,  siding,  canal,  or 
basin,  or  any  wharf,  pier,  or  other  work  connected  there- 
with; 
and  the  notice  to  quit  so  states,  then  it  shall,  by  virtue  of  this 
Act,  be  no  objection  to  the  notice  that  it  relates  to  part  only 
of  the  holding. 

In  every  such  case  the  provisions  of  this  Act  respecting 
compensation  shall  apply  as  on  determination  of  a  tenancy  in 
respect  of  an  entire  holcUng. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction 
of  rent  in  respect  of  the  land  comprised  in  the  notice  to  quit, 
and  in  respect  of  any  depreciation  of  the  value  to  him  of  the 
residue  of  the  holding,  caused  by  the  withdrawal  of  that  land 
from  the  holding  or  by  the  use  to  be  made  thereof,  and  the 
amount  of  that  reduction  shall  be  ascertained  by  agreement 
or  settled  by  a  reference  under  this  Act,  as  in  case  of  compen- 
sation (but  without  appeal). 

The  tenant  shall  further  be  entitled,  at  any  time  within 
twenty-eight  days  after  service  of  the  notice  to  quit,  to  serve 
on  the  landlord  a  notice  in  writing  to  the  effect  that  he  (the 
tenant)  accepts  the  same  as  a  notice  to  quit  the  entire  holding, 
to  take  effect  at  the  expiration  of  the  then  current  year  of 
tenancy;  and  the  notice  to  quit  shall  have  effect  accordingly. 

42.  Subject  to  the  provisions  of  this  Act  in  relation  to  Crown, 
duchy,  ecclesiastical,  and  charity  lands,  a  landlord,  whatever 
may  be  his  estate  or  interest  in  his  holding,  may  give  any 
consent,  make  any  agreement,  or  do  or  have  done  to  him  any 
act  in  relation  to  improvements  in  respect  of  which  compen- 
sation is  payable  under  this  Act  which  he  might  give  or  make 
or  do  or  have  done  to  him  if  he  were  in  the  case  of  an  estate  of 
inheritance  owner  thereof  in  fee,  and  in  the  case  of  a  leasehold 
possessed  of  the  whole  estate  in  the  leasehold. 

43.  When,  by  any  Act  of  Parliament,  deed,  or  other  instru- 
ment, a  lease  of  a  holding  is  authorised  to  be  made,  provided 
that  the  best  rent,  or  reservation  in  the  nature  of  rent,  is  by 
such  lease  reserved,  then,  whenever  any  lease  of  a  holding  is, 
under  such  authority,  made  to  the  tenant  of  the  same,  it  shall 
not  be  necessary,  in  estimating  such  rent  or  reservation,  to 
take  into  account  against  the  tenant  the  increase  (if  any)  in 
the  value  of  such  holding  arising  from  any  improvements  made 
or  paid  for  by  him  on  such  holding. 


PART    11. 

Distress. 

Limitation  of       44.  After  the  commencement  of  this  Act  it  shall  not  be  lawful 
distress  in        for  any  landlord  entitled  to  the  rent  of  any  holding  to  which 
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this  Act,  applies  to  distrain  for  rent,  which  became  due  in  respect  of 
respect  of  such  holding,  more  than  one  year  before  the  making  amount  and 
of  such  distress,  except  in  the  case  of  arrears  of  rent  in  respect  *"'^®* 
of  a  holding  to  which  this  Act  applies  existing  at  the  time  of  the 
passing  of  this  Act,  which  arrears  shall  be  recoverable  by  distress 
up  to  the  first  day  of  January  one  thousand  eight  hundred  and 
eighty-five  to  the  same  extent  as  if  this  Act  had  not  passed. 

Provided  that  where  it  appears  that  according  to  the  ordi- 
nary course  of  dealing  between  the  landlord  and  tenant  of  a 
holding  the  payment  of  the  rent  of  such  holding  has  been 
allowed  to  be  deferred  until  the  expiration  of  a  quarter  of  a 
year  or  half  a  year  after  the  date  at  which  such  rent  legally 
became  due,  then  for  the  purpose  of  this  section  the  rent  of 
such  holding  shall  be  deemed  to  have  become  due  at  the 
expiration  of  such  quarter  or  half  year  as  aforesaid,  as  the  case 
may  be,  and  not  at  the  date  at  which  it  legally  became  due. 

45.  Where  live  stock  belonging  to  another  person  has  been  Limitation  of 
taken  in  by  the  tenant  of  a  holding  to  which  this  Act  applies  diBtreea  in 
to  be  fed  at  a  fair  price  agreed  to  be  paid  for  such  feeding  J?^^^*x*^^». 
by  the  owner  of  such  stock  to  the  tenant,  such  stock  shall  not  aistrain^^ 
be  distrained  by  the  landlord  for  rent  where  there  is  other 
sufficient  distress  to  be  found,  and  if  so  distrained  by  reason 
of  other  sufficient  distress  not  being  found,  there  shall  not 
be  recovered  by  such  distress  a  sum  exceeding  the  amount 
of  the  price  so  agreed  to  be  paid  for  the  feeding,  or  if  any 
part  of  such  price  has  been  paid  exceeding  the  amount  re- 
maining unpaid,  and  it  shall  be  lawful  for  the  owner  of  such 
stock,  at  any  time  before  it  is  sold,  to  redeem  such  stock  by 
paying  to  the  distrainer  a  sum  equal  to  such  price  as  afore- 
said, and  any  payment  so  made  to  the  distrainer  shall  be  in 
full  discharge  as  against  the  tenant  of  any  sum  of  the  like 
amount  which  would  be  otherwise  due  from  the  owner  of  the 
stock  to  the  tenant  in  respect  of  the  price  of  feeding :  Provided 
always,  that  so  long  as  any  portion  of  such  live  stock  shall 
remain  on  the  said  holding  the  right  to  distrain  such  portion 
shall  continue  to  the  fuU  extent  of  the  price  originally  agreed 
to  be  paid  for  the  feeding  of  the  whole  of  such  live  stock,  or 
if  part  of  such  price  has  been  bona  fide  paid  to  the  tenant 
Tinder  the  agreement,  then  to  the  full  extent  of  the  price  then 
remaining  unpaid. 

Agricultural  or  other  machinery  which  is  the  bona  fide  pro- 
perty of  a  person  other  than  the  tenant,  and  is  on  the  pre- 
mises of  the  tenant  under  a  bona  fide  agreement  with  him  for 
the  hire  or  use  thereof  in  the  conduct  of  his  business,  and 
live  stock  of  aU  kinds  which  is  the  bona  fide  property  of  a 
person  other  than  the  tenant,  and  is  on  the  premises  of  the 
tenant  solely  for  breeding  purposes,  shall  not  be  distrained  for 
rent  in  arrear. 
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Remedy  for         46.  Where  any  dispute  arises — 

wrongful  r^\  j^  respect  of  any  distress  having  been  levied  contraiy 

diBtress  under  j.    n^  '  *  "ixi^-Ai. 

this  Act  ^  *^®  provisions  of  this  Act ;  or 

(b)  as  to  the  ownership  of  any  live  stock  distrained,  or  as  to 
the  price  to  be  padd  for  the  feeding  of  such  stock ;  or 

(c)  as  to  any  other  matter  or  thing  relating  to  a  distress 
on  a  holding  to  which  this  Act  applies : 

such  dispute  may  be  heard  and  determined  by  the  county 
court  or  by  a  court  of  summary  jurisdiction,  and  any  such 
county  court  or  court  of  summary  jurisdiction  may  make  an 
order  for  restoration  of  any  live  stock  or  things  unlawfully 
distrained,  or  may  declare  the  price  agreed  to  be  paid  in  the 
case  where  the  price  of  the  feeding  is  required  to  be  ascer- 
tained, or  may  make  any  other  order  which  justice  requires : 
any  such  dispute  as  mentioned  in  this  section  shall  be  deemed 
to  be  a  matter  in  which  a  court  of  summary  jurisdiction  has 
authority  by  law  to  make  an  order  on  complaint  in  pursuance 
of  the  Summary  Jurisdiction  Acts ;  but  any  person  aggrieved 
by  any  decision  of  such  court  of  summary  jurisdiction  under 
this  section  may,  on  giving  such  security  to  the  other  party 
as  the  court  may  think  just,  appeal  to  a  court  of  general  or 
quarter  sessions. 

Set-off  of  47.  Where  the  compensation  due  under  this  Act,  or  under 

oompensation    any  custom  or  contract,  to  a  tenant  has  been  ascertained  before 
against  rent.    ^^^  landlord  distrains  for  rent  due,  the  amount  of  such  compen- 
sation may  be  set  off  against  the  rent  due,  and  the  landlord 
shall  not  be  entitled  to  distrain  for  more  than  the  balance. 

Exclusion  of        48*  An  order  of  the  coimty  court  or  of   a  court  of  sum- 
oertiorari.         mary  jurisdiction  imder  this  Act  shall  not  be  quashed  for  want 

of  form,  or  be  removed  by  certiorari  or  otherwise  into  any 

superior  court. 

Limitation  of  49.  No  person  whatsoever  making  any  distress  for  rent  on  a 
costs  in  case  holding  to  which  this  Act  applies  when  the  sum  demanded  and 
of  distress.  ^^q  shall  exceed  the  sum  of  twenty  pounds  for  or  in  respect  of 
such  rent  shall  be  entitled  to  any  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress  or  any  matter  or 
thing  done  therein  than  such  as  are  fixed  and  set  forth  in 
the  Second  Schedule  hereto. 

Bepeal  of  60.  So  much  of  an  Act  passed  in  the  second  year  of  the  reign 

2  W.  and  M.  of  their  Majesties  King  William  the  Third  and  Mary,  chapter 

c.  5,  s.  l,as  to  £^^^  j^g  requires  appraisement  before  sale  of  goods  distrained 

anS'sale  at*^  ^^  hereby  repealed  as  respects  any  holding  to  which  this  Act 

public  applies,  and  the  landlord  or  other  person  levying  a  distress  on 

auction.  such  holding  may  sell  the  goods  and  chattels  distrained  with- 
out causing  them  to  be  i)reviously  apprai8.ed;   and  for  the 
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purposes  of  sale  the  goods  and  chattels  distrained  shall,  at  the 
request  in  writing  of  the  tenant  or  owner  of  such  goods  and 
chattels,  be  removed  to  a  public  auction  room  or  to  some  other 
fit  and  proper  place  specified  in  such  request,  and  be  there 
sold.  The  costs  and  expenses  attending  any  such  removal,  and 
any  damage  to  the  goods  and  chattels  arising  therefrom,  shall 
be  borne  and  paid  by  the  party  requesting  the  removal. 

61.  The  period  of  five  days  provided  in  the  said  Act  of  Eztension 
William  and  Mary,  chapter  five,  within  which  the  tenant  or  time  to 
owner  of  goods  and  chattels  distrained  may  replevy  the  same  ^^pl©^  at 
shall,  in  the  case  of  any  distress  on  a  holding  to  which  this  Act  J^^  ° 
applies,  be  extended  to  a  period  of  not  more  than  fifteen  days, 
if  the  tenant  or  such  owner  make  a  request  in  writing  in  that 
behaK  to  the  landlord  or  other  person  levying  the  distress,  and 
also  give  security  for  any  additional  costs  that  may  be  occa- 
sioned by  such  extension  of  time.    Provided  that  the  landlord 
or  person  levying  the  distress  may,  at  the  written  request  or 
with  the  written  consent  of  the  tenant,  or  such  owner  as  afore- 
said, sell  the  goods  and  chattels  distrained  or  part  of  them  at 
any  time  before  the  expiration  of  such  extended  period  as 
aforesaid. 

,  62.  From  and  after  the  commencement  of  this  Act  no  person  Bailiffs  to  be 
shall  act  as  a  bailiff  to  levy  any  distress  on  any  holding  to  appointed  by 
which  this  Act  applies  unless  he  shall  be  authorised  to  act  as  9*^^*7  ^^"^ 
a  bailiff  by  a  certificate  in  writing  under  the  hand  of  the  judge  ^^  ^^' 
of  a  county  court ;  and  every  county  court  judge  shall,  on  or 
before  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-three,  and  afterwards  from  time  to  time  as 
occasion  shall  require,  appoint  a  competent  number  of  fit  and 
proper  persons  to  act  as  such  bailiffs  as  aforesaid.    If  any  per- 
son so  appointed  shall  be  proved  to  the  satisfaction  of  the  said 
judge  to  have  been  guilty  of  any  extortion  or  other  misconduct 
in  the  execution  of  his  duty  as  a  bailiff,  he  shall  be  liable  to 
have  his  appointment  summarily  cancelled  by  the  said  judge. 


PAUT  m. 

General  Provisions, 

63.  This  Act  shaU  come  into  force  on  the  first  day  of  January,  Commenoe- 
one  thousand  eight  hundred  and  eighty-four,  which  day  is  in  '^^^^  ^  Act. 
this  Act  referred  to  as  the  commencement  of  this  Act. 

64.  Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  Holdings  to 
either  whoUy  agricultural  or  wholly  pastoral,  or  in  part  agri-  '^^^  Act 
cultural,  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part  *PP"®"' 
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cultivated  as  a  market  garden,  or  to  any  holding  let  to  the 
tenant  during  his  continuance  in  any  office,  appointment,  or 
employment  held  under  the  landlord. 

66.  Any  contract,  agreement,  or  covenant  made  by  a  tenant, 
by  virtue  of  wliieh  he  is  deprived  of  his  right  to  claim  com- 
pensation under  this  Act  in  respect  of  any  improvement  men- 
tioned in  the  First  Schedule  hereto  (except  an  agreement 
providing  such  compensation  as  is  by  this  Act  permitted  to  be 
substituted  for  compensation  under  this  Act),  shall,  so  far  ,as  it 
deprives  him  of  such  right,  be  void  both  at  law  and  in  equity. 

66.  Where  an  incoming  tenant  has,  with  the  consent  in 
writing  of  his  landlord,  paid  to  an  outgoing  tenant  any  com- 
pensation payable  under  or  in  pursuance  of  this  Act  in  respect 
of  the  whole  or  part  of  any  improvement,  such  incoming  tenant 
shall  be  entitled  on  quitting  the  holding  to  claim  compensa- 
tion in  respect  of  such  improvement  or  part  in  like  manner, 
if  at  all,  as  the  outgoing  tenant  would  have  been  entitled  if 
he  had  remained  tenant  of  the  holding,  and  quitted  the 
holding  at  the  time  at  which  the  incoming  tenant  quits  the 
same. 

67.  A  tenant  shall  not  be  entitled  to  claim  compensation  by 
custom  or  otherwise  than  in  manner  authorised  by  this  Act  in 
respect  of  any  improvement  for  which  he  is  entitled  to  com- 
pensation under  or  in  pursuance  of  this  Act,  but  where  he  is 
not  entitled  to  compensation  under  or  in  pursuance  of  this  Act 
he  may  recover  compensation  under  any  other  Act  of  Parlia- 
ment, or  any  agreement  or  custom,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

68.  A  tenant  who  has  remained  in  his  holding  during  a 
change  or  chaoges  of  tenancy  shall  not  thereafter  on  quitting 
his  holdiug  at  the  determination  of  a  tenancy  be  deprived  of 
his  right  to  claim  compensation  in  respect  of  improvements  by 
reason  only  that  such  improvements  were  made  during  a 
former  tenancy  or  tenancies,  and  not  during  the  tenancy  at 
the  determination  of  which  he  is  quitting. 

Reetriction  69.  Subject  as  in  this  section  mentioned,  a  tenant  shall  not 

in  respect  of     be  entitled  to  compensation  in  respect  of  any  improvements, 

h^^te^t^**  other  than  manures  as  defined  by  this  Act,  begun  by  him,  if  he 

ahout  to  quit.  Isolds  from  year  to  year,  within  one  year  before  he  quits  his 

holding,  or  at  any  time  after  he  has  given  or  received  final 

notice  to  qidt,  and,  if  he  holds  as  a  lessee,  within  one  year 

before  the  expiration  of  his  lease. 

A  final  notice  to  quit  means  a  notice  to  quit  which  has  not 
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been  waived  or  withdrawn,  but  has  resulted  in  the  tenant 

quitting  bis  holding. 
The  foregoing  provisions  of  this  section  shall  not  apply  in 

the  case  of  any  such  improvement  as  aforesaid — 

(1.)  Where  a  tenant  from  year  to  year  has  begun  such 
improvement  during  the  last  year  of  his  tenancy,  and,  in 
pursuance  of  a  notice  to  quit  thereafter  given  by  the  land- 
lord, has  quitted  his  holding  at  the  expiration  of  that 
year ;  and 
(2.)  Where  a  tenant,  whether  a  tenant  from  year  to  year 
o^  a  lessee,  previously  to  beginning  any  such  improve- 
ment, has  served  notice  on  his  landlord  of  his  intention 
to  begin  the  same,  and  the  landlord  has  either  assented 
or  has  failed  for  a  month  after  the  receipt  of  the  notice 
to  object  to  the  making  of  the  improvement. 

60.  Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  General 
take  away,  abridge,  or  prejudicially  affect  any  power,  right,  Barmg  of 
or  remedy  of  a  landlord,  tenant,  or  other  person  vested  in  or  "fi*"*** 
exerciseable  by  him  by  virtue  of  any  other  Act  or  law,  or 

imder  any  custom  of  the  country,  or  otherwise,  in  respect  of  a 
contract  of  tenancy  or  other  contract,  or  of  any  improvements, 
waste  emblements,  tillages,  away-going  crops,  fixtures,  tax, 
rate,  tithe  rentcharge,  rent,  or  other  thing. 

61.  In  this  Act — 

**  Contract  of  tenancy"  means  a  letting  of  or  agreement  for  Interpreta- 
the  letting  land  for  a  term  of  years,  or  for  lives,  or  for  tion. 
lives  and  years,  or  from  year  to  year : 

A  tenancy  from  year  to  year  under  a  contract  of  tenancy 
current  at  the  commencement  of  the  Act  shall  for  the 
purposes  of  this  Act  be  deemed  to  continue  to  be  a 
tenancy  under  a  contract  of  tenancy  current  at  the  com- 
mencement of  this  Act  until  the  first  day  on  which  either 
the  landlord  or  tenant  of  such  tenancy  could,  the  one 
by  giving  notice  to  the  other  immediately  after  the 
commencement  of  this  Act,  cause  such  tenancy  to  deter- 
mine, and  on  and  after  such  day  as  aforesaid  shall  be 
deemed  to  be  a  tenancy  under  a  contract  of  tenancy 
beginning  after  the  commencement  of  this  Act : 

"  Determination  of  tenancy"  means  the  cesser  of  a  contract 
of  tenancy  by  reason  of  effluxion  of  time,  or  from  any 
other  cause : 

'^  Landlord  "  in  relation  to  a  holding  means  any  person  for 
the  time  being  entitled  to  receive  the  rents  and  profits 
of  any  holding : 

**  Tenant "  means  the  holder  of  land  under  a  landlord  for  a 
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term  of  years,  or  for  lives,  or  for  lives  and  years,  or 
from  year  to  year  : 

'^Tenant"  includes  the  executors,  administrators,  assigns, 
legatee,  devisee,  or  next  of  kin,  husband,  guardian, 
committee  of  the  estate  or  trustees  in  bankruptcy  of  a 
tenant,  or  any  person  deriving  title  from  a  tenant ;  and 
the  right  to  receive  compensation  in  respect  of  any 
improvement  made  by  a  tenant  shall  enure  to  the 
benefit  of  such  executors,  administrators,  assigns,  and 
other  persons  as  aforesaid : 

"  Holding     means  any  parcel  of  land  held  by  a  tenant : 

"  County  court,"  in  relation  to  a  holding,  means  the  county 
court  within  the  district  whereof  the  holding  or  the 
larger  part  thereof  is  situate : 

"Person**  includes  a  body  of  persons  and  a  corporation 
aggregate  or  sole : 

''Live  stock"  includes  any  animal  capable  of  being  dis- 
trained : 

** Manures"  means  any  of  the  improvements  numbered 
twenty-two  and  twenty-three  in  the  third  part  of  the 
First  Schedule  hereto : 

The  designations  of  landlord  and  tenant  shall  continue  to 
apply  to  the  parties  until  the  conclusion  of  any  proceedings 
taken  under  or  in  pursuance  of  this  Act  in  respect  of  compen- 
sation for  improvements,  or  under  any  agreement  made  in 
pursuance  of  this  Act. 

Bepeal  of  62.  On  and  after  the  commencement  of  this  Act,  the  Agricul- 

Actsof  1876     tural  Holdings  (England)   Act,    1875,    and  the  Agricultural 
and  1876.         Holdings  (England)  Act,  1875,  Amendment  Act,  1876,  shall 
be  repealed. 

Provided  that  such  repeal  shall  not  affect — 
(a.)  any  thing  duly   done  or  suffered,  or  any  proceedings 
pending  under  or  in  pursuance  of  any  enactment  hereby 
repealed;  or 
(b.)  any  right  to  compensation  in  respect  of  improvements 
to  which  the  Agricultural  Holdings  (England)  Act,  1875, 
applies,  and  which  were  executed  before  the  commence- 
ment of  this  Act ;  or 
(c.)  any  right  to  compensation  in  respect  of  any  improve- 
ment to  which  the  Agricultural  Holdings  (England)  Act, 
1875,  applies,  although  executed  by  a  tenant  after  the 
commencement  of  this  Act  if  made  under  a  contract  of 
tenancy  current  at  the  commencement  of  this  Act ;  or 
{d.)  any  right  in  respect  of  fixtures  affixed  to  a  holding  be- 
fore the  commencement  of  this  Act ; 
and  any  right  reserved  by  this  section  may  be  enforced  after 
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the  commencement  of  this  Act  in  the  same  manner  in  all  re- 
spects as  if  no  such  repeal  had  taken  place. 

63.  This  Act  may  be  cited  for  all  purposes  as  the  Agricul-  Short  title 
tural  Holdings  (England)  Act,  1883.  of  Act. 

64.  This  Act  shall  not  apply  to  Scotland  or  Ireland.  Limits  of 

Act. 


FIRST  SCHEDULE. 
PART  I. 

JXPBOYFMEXm  TO  WHICH  CONSENT  OF  LaNDLOBD  18  BSQUIBBD. 

(1.^  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

{•i.S  Making  and  planting  of  osier  beds. 

^5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.^  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservoirs, 
or  of  works  for  the  application  of  water  power  or  for  supply  of 
water  for  agricultural  or  domestic  purposes. 

(9.)  Making  of  fences. 
(lO.i  Planting  of  bops, 
hl.j  Planting  of  orchards  or  fruit  bushes. 
(12.)  Heclaiming  of  waste  land. 
(13.1  Warping  of  land. 
(14.)  Embankment  and  sluices  against  floods. 

PART  II. 

IlIFBOTlEKBNT  IN  BSSPEOT  OF  WHICH  NOTICE  TO  LaNDIOBD  IS  BSQlTIItED. 

(16.)  Drainage. 

PART  III. 

IhFBOVEKZNTS  TO  WHICH  CONSENT  OF  LlNDLOBD  IS  NOT  BEQUIBBD. 

(16.)  Boning  of  land  with  undissolved  bones. 

(17.)  Chalking  of  land. 

(18.)  Clay-burning. 

(19.1  Claying  of  land. 

(20.;  Liming  of  land. 

(21.)  Marling  of  land. 

(22.)  Application  to  land  of  purchased  artificial  or  other  purchased 

manure. 
(23.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs  of  cake  or 

other  feeding  stuff  not  produced  on  the  holing. 


SECOND  SCHEDULE. 

Levying  distress.    Three  per  centum  on  any  sum  exceeding  20/.  and  Section  49. 
not  exceeding  60/.    Two  and  a  half  per  centum  on  any  sum  exceeding 
60/. 

To  bailifr  for  levy,  1/.  U. 
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To  man  in  posBeaaion,  if  boarded,  3«.  6d,  per  day ;  if  not  boarded, 
6».  per  day. 

For  advertisements  tbe  sum  actaally  paid. 

To  auctioneer.  For  sale  five  pounds  per  centum  on  the  sum  realiBed 
not  exceeding  LOO/.,  and  four  per  centum  on  any  additional  sum  realised 
not  exceeding  100/.,  and  on  any  sum  exceeding  200/.  three  per  centum. 
A  fraction  of  1/.  to  be  in  all  cases  considered  1/. 

Reasonable  costs  and  charges  where  distress  is  withdrawn  or  where  no 
sale  takes  place,  and  for  negotiations  between  landlord  and  tenant  re- 
specting the  distress ;  such  costs  and  charges  in  case  the  parties  differ 
to  be  taxed  by  the  registrar  of  the  county  court  of  the  district  in  which 
the  distress  is  made. 
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With  respect  to  the  question  whether  an  action  for  per- 
missive waste  can  be  supported,  the  authorities  are  by  no 
means  satisfactory.  It  is  conceived,  however,  that  much  of 
the  difficulty  upon  this  subject  has  arisen  from  not  distinguish- 
ing betwe.en  tenancies  at  will  and  tenancies  from  year  to  year, 
as  affected  by  the  provisions  of  the  Statute  of  Gloucester.  The 
Statute  of  Gloucester  gives  a  remedy  for  waste  in  the  case  of 
tenancies  for  years,  or  for  a  less  term  than  a  year,  but  is  held 
not  to  extend  to  tenancies  strictly  at  will.  (Co.  Lit.  54  b.  57  a ; 
2  Inst.  302 ;  The  Dean  of  Worcester's  Case,  6  Co.  37.)  It  has 
been  expressly  decided  that  those  tenants  who  are  within  the 
provisions  of  the  Statute  are  liable  in  an  action  of  waste,  as 
well  for  permissive,  as  for  voluntary  waste.  (Co.  Lit.  53  a ;  2 
Inst.  145 ;  2  Roll.  Ab.  tit.  Waste,  816;  Glover  v.  Pipe,  Owen, 
92  ;  Pomfret  v.  Ricroft,  1  Wms.  Saund.  323  c,  n.  7  ;  Greene  v. 
Cole,  2  Id,  252  c.  259 ;  Paniam  v.  Ishan,  1  Salk.  19 ;  and  see 
Harg.  Co.  Lit.  56  b.  n.  376.)  The  question,  therefore,  is 
whether  the  action  of  case  in  the  nature  of  waste,  which  was 
substituted  in  lieu  of  the  action  of  waste,  could  not  be  sup- 
ported for  permissive  waste  in  aU  those  cases  in  which  the 
old  action  could  itself  have  been  supported.  In  the  Countess 
of  Salop's  case  (Cro.  Eliz.  777,  784)  it  was  held  that  an 
action  upon  the  case  in  nature  of  waste  could  not  be  main- 
tained against  a  tenant  at  will  for  permissive  waste ;  and  the 
reason  is  stated  to  be,  because  the  Statute  of  Gloucester  does 
not  extend  the  remedy  by  action  of  waste  to  the  case  of 
tenancies  at  will.  Now,  &om  this  reason  being  assigned  as 
the  ground  of  decision,  it  seems  a  fair  inference  that  an 
action  upon  the  case  would  lie  for  permissive  waste  against  a 
tenant  for  years ;  because,  as  against  such  a  tenant,  waste 
might  have  been  brought  under  the  Statute.  Accordingly 
Mr.  Serj.  Williams,  in  his  notes  to  the  cases  of  Pomfret  y, 
Ricroft,  and  Greene  v.  Cole  (supra),  lays  it  down  expressly 
that  an  action  upon  the  case  may  be  brought  as  well  for  per- 
missive, as  for  voluntary  waste.  It  has,  however,  been 
-thought  that    a  contrary  doctrine  is    established  by  some 

{a)  See  ante,  p.  858. 

r.  0  0 
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modem  decisions  of  the  Courts,  viz.  Gibson  v.  Wells,  1  Bos. 
&  Pul.  N.  E.  290  ;  Heme  v.  BenhoWj  4  Taunt.  764 ;  Jones  v. 
Hilh  7  Taunt.  392,  S.  C,  1  Moore  (0.  P.),  100.  With  respect 
to  the  first  of  these  decisions,  the  judgment  of  the  Court  is 
certainly  expressed  in  very  general  terms,  and  the  marginal 
note  states  broadly  that  an  actiop  on  the  case  does  not  lie  for 
permissive  waste.  But  it  appears  that,  in  this  case,  the 
action  was  in  fact  brought  agamst  a  tenant  at  wiU,  and  it  is 
observable  that  Mr.  Serj.  Williams,  in  the  notes  already 
referred  to,  dtes  this  very  authority,  and  does  not  consider  it 
as  conflicting  with  the  opinion  he  lays  down.  As  to  the  case 
of  Heme  v.  Benhow,  the  decision  turned  upon  a  different 
point :  in  that  case,  however,  the  Court  seem,  imdoubtedly,  to 
have  lost  sight  of  the  distinction  between  tenants  for  years  and 
at  will ;  for  they  cite  the  Countess  of  Salop^s  case  as  a  general 
authority  against  the  action  for  permissive  waste,  which,  it 
has  been  seen,  was  a  case  of  a  tenancy  at  will,  and  could  there- 
fore decide  nothing  as  to  the  action  not  being  maintainable 
against  a  tenant  for  years.  In  the  case  of  Jones  v.  Hill,  the 
distinction  between  tenancies  at  will  and  for  years  was  pressed 
upon  the  Court,  and  Gibbs,  C.  J.,  then  declined  to  give  any 
opinion  upon  the  general  question.  But  in  Harnett  v.  Mail- 
land,  16  M.  &  W.  257,  the  Court  of  Exchequer  appear  to 
have  thought  that  the  law  was  correctly  stated  by  Mr.  Seij. 
Williams,  and  that  an  action  lav  against  a  lessee  for  life,  or 
years,  for  permissive  waste.  And  again,  in  a  later  case 
{Yellotvly  v.  Gower,  11  Exch.  274,  294)  the  same  Court  were 
of  opinion  that  there  was  no  doubt  as  to  the  liability  of  such 
tenants  for  permissive,  as  well  as  voluntary  waste,  and  they 
pointed  out  that  the  cases  of  Gibson  v.  Wells,  Herne  v.  Ben- 
bow,  and  Jones  v.  Hill  were  in  reality  no  authorities  to  the 
contrary,  for  the  reasons  above  stated.  In  Woodhouse  v. 
Walker,  6  Q.  B.  D.  404,  where  there  was  a  devise  of  houses  to 
A.  for  life,  *'  she  keeping  the  houses  in  repair,"  the  Court  held 
that  A.  was  liable  to  the  remainderman  in  fee  for  permissive 
waste.  But  they  said  it  was  unnecessary  to  decide  whether 
such  an  action  could  be  maintained  against  a  tenant  for  life 
or  years,  upon  whom  no  express  duty  to  repair  is  imposed  by 
the  instrument  which  creates  the  estate,  li  should  be  added 
that  the  Courts  of  Equity  always  refused  to  give  a  remedy  in 
cases  of  permissive  waste  by  a  tenant  for  Uf e  ;  and  in  a  recent 
case  of  Barnes  v.  Bowling,  44  L.  T.  809,  a  Divisional  Court, 
consisting  of  Lopes  and  Stephens,  JJ.,  held  that  an  action 
for  permissive  waste  did  not  lie  in  the  Queen's  Bench  Division 
against  a  tenant  for  life  at  the  suit  of  a  person  having  only  an 
equitable  estate.  Their  Lordships  saia  that  since  the  Jucu- 
cature  Act,  if  there  was  any  variance  between  the  rules 
of  law  and  equity  as  to  permissive  waste,  they  were  bound 
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to  give  effect  to  the  latter.  But  as  the  Court  of  Chancery 
would  not  have  interfered  formerly  to  prevent  a  plaintitf 
enforcing  his  legal  rights  in  respect  of  permissive  waste  but 
only  itself  refused  to  give  a  remedy,  it  is  thought  that  their 
Lordships  did  not  mean  to  decide  that  such  an  action  would  not 
now  lie  in  the  Queen's  Bench  Division  by  a  plaintiff  having 
the  legal  estate.  Upon  the  whole,  therefore,  it  is  submitted 
that  there  is  no  sufficient  reason  to  doubt  that  an  action  for 
permissive  waste  can  be  maintained  in  the  Queen's  Bench 
Division  in  cases  where  both  parties  have  a  legal  estate,  except 
in  the  case  of  tenancies  at  will,  in  the  strict  sense  of  the  term. 
For  further  information  on  the  subject  of  waste  the  reader  is 
referred  to  Yool  on  Waste,  and  to  Bullen  and  Leake's  Free.  PL 
(3rd  ed.),  p.  422. 
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ABANDONMENT, 

of  fixtures  by  tenant,  what  amounts  to,  128,  129,  178  {z\ 
delivery  of  possession  without  prejudice,  &c.,  141. 
leaving  of  mere  chattels  on  the  land  does  not  amount  to,  142. 

ACCESSOEY  BUILDINGS,  &c., 
what  so  considered,  63,  173,  339. 
when  removable,  63,  103. 
general  rule  respecting,  64. 

ACCOUNT,  in  equity,  for  waste,  361. 

ACTION, 

of  waste,  351. 

in  equity,  359. 

of  trespass,  366. 

of  trover,  371. 

for  preventing  exercise  of  right  of  severing,  375. 

on  contracts,  382. 

by  and  against  executors,  355,  356.    See  Bemedies. 

ADMINI8TRAT0E.    See  Executor. 

AGEEEMENT, 

evidence  of,  admisl^ible  in  cases  of  erections  cUieno  scHo^  36. 
between  landlord  and  tenant,  how  affecting  the  right  to 

fixtures,  41,  142,  145  et  eeq, 
instances  of,  146  ei  aeg, 

between  outing  and  incoming  tenants,  142,  160  (n),  289. 
relating  to  fixtures,  whether  within  Statute  of  Frauds,  328. 
See  Statttte  of  Feauds. 
stamps  on,  335. 
to  erect  fixtures,  not  within  the  Statute  of  Frauds,  332. 

need  not  be  stamped,  337. 
by  parol,  for  removing  fixtures,  not  valid  where  a  covenant 

exists,  149  (t). 
for  a  fresh  demise,  may  prevent  the  removal  of  fixtures, 

155,  156  et  aeq, 
mav  reserve  tenant*s  right  of  removal,  159. 
^    if  fixtures  expressly  mentioned,  160. 
for  taking  lease  and  fixtures,  an  entire  contract,  328  (m). 
See  Sale;  CoNraAcr;  CovENAirr. 
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AGEICULTUEAL  EEECTIONS.    See  Aomctjltueal  Hold- 
ings Acts. 
not  remoTable  at  common  law,  73. 
decision  respecting,  examined,  76. 
statutory  alterations  of  the  law  respecting,  77,  79  et  eeq, 
present  state  of  the  law,  96. 

AGEICULTUEAL  HOLDINGS  (ENGLAND)  ACT,  1875.. 79, 
81,  84,  86,  88,  89(6),  90,  91,  93,  95  (v),  96(2), 
how  far  stall  operative,  81  (/),  96  («). 

AGEICULTUEAL   HOLDINGS   (ENGLAND)   ACT,    1883. 
See  Appejtoix  (F). 
conmiencement  of,  79. 
does  not  extend  to  Scotland  or  Ireland,  79. 
extends  to  Crown  lands,  80. 
to  what  holdings  it  applies,  80. 
applies  to  market  ga^ens,  80. 
who  are  landlords  within  the  meaning  of  the  Act,  80. 
who  are  tenants,  80  («),  81. 
does  not  apply  to  tenants  at  will  or  employes,  81. 
contracts  to  exclude  its  operation,  how  far  Toid,  81,  93. 
contract  of  tenancy  defined,  85  («). 

change  of  tenancy  not  to  affect  tenant's  right  to  compensa- 
tion, 82  (0,  157  (d). 
no  such  proyision  as  to  right  of  removal  of  fixtures,  157  {d). 
saving  of  rights  by  custom  of  countr}%  &c.,  82. 
rights  conferred  on  tenant  are  of  two  kinds,  82. 
(1.)  compensation  for  improvements  on  quitting  his  hold 
82,  87. 
"  improvements  "  specified,  83. 

improvements  before  the  Act,  when  compensation  for,  84. 
tenant  to  give  notice  of  his  intention  to  make  improve- 
ments, 85. 
landlord's  consent  to  the  making  of  the  improvements 
where  necessary,  84,  87. 
agent  may  give,  85. 
may  be  given  upon  terms,  85. 
compensation  payable  under  existing  contracts  to  be 

substituted  for  that  under  the  Act,  85. 
contracts  to  exclude  the  right  to  compensation  imder 

the  Act  void,  81. 
where  no  compensation  under  the  Act  former  law  to 
.    apply,  86. 
improvements  during  last  year  of  the  tenancy,  when 

compensation  to  be  made  for,  86. 
incoming   tenant  purchasing   improvements,  position 

of,  87. 
ascertainment  of  compensation,  matters  to  be  consi- 
dered in, 
benefits  given  by  landlord,  87. 
waste  or  breaches  of  covenant  by  tenant,  87. 
breach  of  a^;reement  by  landlord,  88. 
limitation  of   time  for   landloixl's  claims    under    the 
Acty  88. 
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AGMCULTUEAL  HOLDINGS  *  (ENGLAND)  ACT,  1883— 
continued, 
(2.)  right  of  remoyal  of  fixtures  and  buildings,  88. 

only  applies  in  cases  where  there  is  no  right  to  com- 
pensation under  the  Act,  89,  90. 
fixture  or  building  to  be  the  property  of  the  tenant, 
89,  92. 
subject  to  conditions,  89,  92. 
within  what  period  it  must  be  removed,  89,  93, 127  (a}, 
tenant  must  first  pay  all  rent  due,  &c,,  89. 
damage  to  be  avoided  as  far  as  possible,  89. 
all  damage  done  to  be  made  good,  89,  123  {xj, 
one  montn's  notice  to  be  given  to  landlord  previous  to 

removal,  89. 
landlord  may  elect  to  purchase,  89. 
what  fixtures  are  removable,  90. 

contract  for  sale  of,  not  within   the   Statute  oi 
Frauds,  331  (a),  334. 
landlord's  consent  to  original  erection  unnecessary,  90. 
purpose    for  which  building  or  fixture  put  up  not 

necessarily  agriculture,  91,  118. 
common  law  right  of  removal  (if  any)  not  excluded,  92. 
contracts  to  exclude  right  of  removal  under  the  Act 
are  not  void,  93. 
procedure  for  enforcing  right  to  compensation,  94. 
notice  of  intention  to  claim  compensation,  94. 
award  final  if  amount  claimed  is  not  more  than  lOOZ. ,  94 . 
appeal  to  county  court  and  thonco  to  High  Coui't  on 

special  case,  95. 
no  provision  for  pajrment  to  the  landlord  of  balance 
due  to  him,  95  (v). 
effect  of  the  legislation,  96. 
Act  may  apply  to  erections  for  domestic  convenience,  &c., 

91,  118. 
year's  notice  to  quit  necessary  by,  270  (c). 

AGBICULTUEAL   HOLDINGS  (SCOTLAND)   ACT,   1883, 
79  (v). 

ALIENO  SOLO, 

annexations  made  in,  34  et  scq,,  280,  369. 

evidence  of  agreement  in  respect  of,  udmit^iblc,  36. 
custom  to  erect  poles  for  repairs  on,  35. 

and  remove  buildings  on,  38. 
entry  on,  when  justifiable,  133  (r). 

AMERICAN  LAW.    See  Inteoductiok. 

ANCHOE,  when  a  fixture,  8,  15. 

ANIMALS, 

incident  to  the  inheritance,  258  d  eeq* 
ferse  naturae,  259  {I),  260. 
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ANNEXATION  of  cliattels  to  the  freehold, 
what  is  meant  by,  2. 
examples  of  insufficient,  3,  4,  5. 
if  not  complete,  property  remains  a  chattel,  3. 
what  constitutes  complete,  a  question  of  fact,  6. 
degree  of,  6. 
object  of,  importance  of  considering  the,  7< 

must  be  considered  in  relation  to  interest  of  person 
annexing,  19. 

feneral  principle  as  to,  19. 
y  nails,  bolts,  screws,  &c.,  8,  10,  12  d  $eq.t  122. 
by  mortar,  11. 

by  the  weight  of  the  article  itself  alone,  22,  24. 
may  be  constructive,  20.    See  Constructive  Annexation". 
intention  of  party  annexing,  26,  32,  65,  71,  126  (c). 
legal  effect  of,  27,  31,  32,  125. 
by  wrongdoer,  29,  30,  280  (t). 
in  alieno  eolo,  34,  280. 
mode  of,  formerly  relied  on  for  right  of  removal,  47. 
by  purchaser  of  land  when  purchase  not  completed,  280. 
by  a  hirer  of  the  chattel,  280  {t). 

ANVILS, 

pass  to  the  heir  as  against  the  executor,  214. 
whether  exempt  from  distress,  389. 

APPLES,  sale  of,  330. 

APPEAISEMENT  OF  FIXTUEES.    See  Appendix  (C). 
effect  of,  with  reference  to  the  Statute  of  Frauds,  332. 
in  pursuance  of  agreement  is  final  generally,  289  (c),  385. 
stamps  on,  335—337.    See  Valuation. 

APPEAISEES, 

practice  of,  must  be  in  accordance  with  the  law,  69. 
directions  to,  as  to  valuing  fixtures, 289.   See  Appendix {0). 

ARCHBISHOP,  dilapidations  by,  209.    See  Bishop- 

AECHITECTUBAL  DESIGN, 

whether  articles  included  in,  a  test  of  removability,  22,  23, 
183. 

AEMOBIAL  TEOPHTES,  &c.,  in  churches,  right  of  the  heii'  to, 
254,  261. 

ARTICHOKES,  may  be  emblements,  267. 

ASSETS,  personal, 

fixtures,  when  considered,  166,  179,  211,  237,  240,  242,  276. 
when  liable  for  waste  of  testator,  356,  382. 
emblements  considered  as,  265  et  eeq. 

not  as  against  the  devisee  of  the  land,  272,  323. 
See  ExECUTOB,  Heib. 

ASSIGNEE  of  bankrupt,  309  et  $eq.    See  Bankeuptct  Act ; 
Teustee  in  Bankeuptcy. 
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ASSIGNEE  of  lease, 

entitled  to  things  affixed  if  not  expressly  excepted,  278,  279. 
wliat  he  must  pay  for,  when  fixtures  to  be  valued,  288,  289. 
directions  to  with  respect  to  fixtures.    See  ApPEismx  (D). 
See  iNOOMiNa  Tenant. 

ATTOBNMENT,  effect  of  clause  of,  in  mortgages,  303. 


BANKRUPT,  308.    See  next  titles;  Mobtgagoe;  Teustbe  in 
Bankruptcy. 

BANKETJPTCY  ACT,   1869,  effect  of  disclaimer  by  trustee 
under,  314,  316. 

BANKETJPTCY  ACT,  1883, 

goods  of  which  bankrupt  is  reputed  owner  pass  to  the 

trustee,  308. 
fixtures  not  goods  within  the  meaning  of,  309,  312. 

nor  the  subject  of  reputed  ownership,  317. 
effect  of  usage  of  trade  as  to  hire  of  chattels,  309  (6). 
all  powers  in  respect  of  property  pass  to  the  trustee,  313  (o). 
right  to  seyer  trade  fixtures  passes  to  trustee  of  tenant  for 

years,  313. 
provisions  of,  as  to  disclaimer  of  leases,  315. 
vesting  order  in  favour  of  underlessees,   &c.,  after  dis- 
claimer, 316. 

See  Texjstee  in  Bankeuptcy. 

BAB  of  alehouse,  waste  as  to,  357. 

BAENS,  142. 

not  removable,  at  common  law,  73. 
aliter  by  statute,  77,  89. 

built  on  blocks,  rollers,  staddles,  &c.,  removable  at  common 
law,  3,  4,  132,  192,  373,  378. 
trover  may  be  brought  for,  373. 
Dutch,  when  removable,  68. 

BABS,  and  bolts,  not  removable  by  tenant,  123. 

BEAMING  FRAME,  not  fastened  to  floor,  a  chattel,  14. 

BEAST  HOUSE,  73. 

BEDS,  fixed,  108^  242. 

BEES,  in  hives,  pass  with  inheritance,  259. 

BELLOWS,  of  blacksmith,  whether  liable  to  distress,  390  («). 

BELM, 

when  removable,  110  {w),  279,  326. 

in  churches,  considered  parcel  of  freehold,  264. 

pro}>erty  of,  in  whom  vested,  264. 

origin  of,  264  (c). 
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BENCHES, 

fixed,  formerly  passed  with  the  inheritance,  105,  242,  246, 
351. 

BEQUEST, 

of  household  stuff,  116(f). 

of  furniture,  whether  fixtures  included  in,  324  et  nq, 

or  of  household  goods,  325. 

or  of  things  in  nature  of  personal  estate,  218  (u). 

or  of  **  household  furniture"  in  leasehold  house,  326. 
intention  of  testator  inferred  from  unity  of  occupation,  327. 
for  charitable  uses,  held  to  pass  fixtures,  324. 
applicable  to  emblements,  rights  under,  272. 

See  Devise. 

BILLIAED  TABLE,  fixed,  rateable  value  of  house  with,  346. 

BILLS  OP  SALE  ACT,  1878, 

applies  to  all  biUs  of  sale  of  personal  chattels  executed 

since  January  1st,  1879 . .  282. 
bills  of  sale  not  given  by  way  of  security  for  the  payment 

of  money  still  entirely  ^oTemed  by,  305. 
what  term  **  bill  of  sale  "  mcludes,  282. 
term  ** personal  chattels''  includes  fixtures  and  growing 
crops  when  separately  assigned  or  charged,  283,  313. 
also  trade  machmery  (with  certain  exceptions),  how- 
ever assigned,  285. 
bills  of  sale  to  be  attested  and  registered,  283,  307. 

must  set  forth  the  consideration,  283. 
cases  relating  to  fixtures  in  which  registration  necessarv, 
285,  304,  313. 
where  it  is  unnecessary,  286. 
how  far  and  as  a^inst  whom  non-compliance  with  Act 
avoids  the  bill  of  sale,  287. 
not  as  against  the  grantor,  287  {y), 
meaning  of  tne  term  "  apparent  possession,''  287  (r). 
reputed  ownership  clauses  of  Btmkruptcy  Act  not  to  apply 
to  chattels  in  a  registered  bill  of  sale,  288. 
cditer  as  to  bills  of  ^e  for  securing  the  repayment  of 
money,  288,  307. 

BILLS  OF  SALE  ACT,  1882, 
commencement  of,  305. 
applies  only  to  bills  of  sale  given  by  way  of  security  for  the 

payment  of  money,  281  (iv,  305. 
such  bills  of  sale  are  void  if  for  less  than  30/.,  305. 

not  substantially  in  accordance  with  the  statutory 

form,  305. 
not  attested  and  registered,  307. 
the  consideration  is  not  truly  set  forth,  307. 
ai*e  also  void  except  as  against  the  grantor. 

as  to  fixtures  not   specifically  described  in  the 

inventory,  305. 
as  to  things  of  which  the  grantor  was  not  the  true 
owner  at  the  time  of  the  execution,  306,  307. 
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BILLS  OP  SALE  ACT,  1882— cowWwwed. 

such  bills  are  yoid  except  as  against  the  grantor — cont, 
not,  howeyer,  in  respect  of 

crops    actually   growing,    which    are    separately 

assigned,  306. 
substituted  fixtures  or  trade  machinery,  306. 

BISHOP, 

chapel  of,  fixed  ornaments  in,  196,  25a. 
action  against,  for  dilapidations,  202,  209. 

at  me  suit  of  the  Ecclesiastical  Commissioners,  209. 
injunction  against,  for  waste,  365. 
prohibition  against,  for  waste,  365  {y). 
hounds  belonging  to,  pass  to  the  crown,  260  {p). 
See  Dilapidations. 

BLINDS, 

remoTable  by  tenant,  110  {w),  326,  371. 
not  personalty  as  against  uie  heir,  245. 

BLOCKS, 

buildings  on,  are  chattels,  3,  4,  132,  192,  240,  344,  373. 
may,  however,  pass  with  the  land,  278. 

BOILEES,  12,  285,  344. 

employed  for  trade,  removal  of,  56. 
in  conservatory,  removal  of,  113. 

BOLTS, 

fastening  by,  8,  10,  12  et  eeq, 
and  bars,  not  removable,  123,  152. 

BOOKCASES, 

fixed  to  wall,  8,  325. 

BOX, 

edgings,  in  gardens,  tenant  may  not  remove,  102. 
for  charters,  when  belonging  to  heir,  250. 

is  not  the  subject  of  larceny  at  common  law,  251  (/). 

BEEWHOUSES, 

fixtures  in,  when  removable,  57,  168. 

not  by  executor  as  against  the  heii*,214,  237,  245. 
lease  of,  with  utensils,  tenant's  interest  in,  291,  327,  396. 
sale  or  mortgage  of,  passes  the  fixed  utensils,  275,  278,  293. 

unless  a  contrary  intention  appears,  279. 

BEICKWOEK, 

grates,  &c.,  set  in,  removable  by  tenante,  110  (u;). 

BRIDGE,  part  of  the  realty,  7  (y). 

anchor  of  suspension,  is  fixture,  8  (d), 

built  alieno  $olOy  property  in  materials  of,  369. 

BRITTON, 
dted,  34. 

BECKERS, 

directions  to,  for  valuation  of  fixtures,  289.  See  -iiPPBNDix(C.) 
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BUILDINGS,  89,  96,  100,  280. 

for  trade,  when  remoTable,  62  d  »eq, 

for  agricultural  purposes,  when  removable,  77« .  And  see 

AaRICULTITBAL  HOLDIKOS  ACTS. 

substantially  erected  are  not  removable  in  general,  62,  64, 

229 ;  secua  by  statute,  78. 
pass  under  a  conveyance  of  land^  274. 
placed  on  blocks,  rollers,  &c.,  removable,  3,  4,  132, 192,  240, 
373,  414. 
covenant  to  repair  does  not  attach  to,  414. 
do  not  pass  to  neir  as  parcel  of  the  inheritance,  240. 
may,  however,  pass  with  the  land,  278. 
^e  Accessory  BuiLDiNas. 

BUEGLABY,  breaking  into  fixed   cupboards,  &c.,  does  not 
constitute,  215,  400. 

BTJBIED  THINGS)  do  not  necessarily  cease  to  be  the  subject 
of  larceny,  399  {d). 

BUSHES, 

tenant's  right  to,  102  (r). 
are  parcel  of  the  inheritance,  266. 
waste  to  destroy,  102  (r). 
See  PoLLABBs;  Trees. 

CALICO  WORKS,  machinery  in,  219,  311. 

CANNON,  upon  foundation,  not  necessarily  fixture,  5  {q). 

CARDING  MACHINE,  rateable  value  of  house  containing,  339. 

CARPENTERS  SHOP,  73. 

CARPETS, 

tacked  to  floor  are  not  part  of  freehold,  8,  15. 
whether  "  fixed  furniture,"  325  (6). 

CARROTS,  may  be  emblements,  267. 
CART  HOUSE,  73. 

CASE,  action  on  the, 

for  wrongful  removal  of  fixtures,  354. 
substituted  for  writ  of  waste,  354. 
by  and  against  whom  maintainable,  355. 

CAULDRONS,  fixed,  not  distrainable,  387. 

CELLARS,  pass  on  conveyance  of  house,  279. 

CHAPEL,  of  bishop,  fixed  ornaments  in,  196,  255. 

CHARITABLE  USES,  fixtures  pass  under  a  bequest  for,  324. 

CHARTERS, 

of  land,  pass  with  the  inheritance,  249. 
unless  relating  to  personalty,  251. 
or  in  the  hands  of  a  pledgee,  251. 
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CBARTEBS-H^ntinued. 

are  not  distrainable,  250  ((2),  388  (k), 

not  the  subject  of  larceny  at  common  law,  250  {d),  402  (^). 

nor  is  me  box  containing  them,  251  (y). 
chest  containing,  whether  it  belongs  to  the  heir,  250. 
custody  of,  to  whom  it  belongs,  251  {l), 

CHATTELS, 

fixtures  not  considered  as,  28,  309,  369,  372,  383. 

except  in  favour  of  creditors  for  the  purposes  of  execu- 
tion, 28,  393. 
become  realty  by  annexation  to  land,  28  ef  aeq, 
effect  of  annexation  by  one  who  is  not  their  owner,  29. 
when  annexed,  pass  by  conveyance,  &c.  with  the  land,  274, 

293. 
may  pass  though  not  annexed,  278. 
in  wnJat  cases  Qiey  pass  with  the  inheritance,  211,  242,  249 

et  seq. 
may  be  limited  as  heir-looms,  250. 

See  Abandonment;  Alieno   Solo;    Annexation; 
Heib-Looms;  Eixtubes. 

CHEMIOAL  WOEKS;  rateability  of  apparatus  in,  341 .     - 

CHIEFS,  252.    See  Heib-Looms. 

CHIMNEY  BACKS,  when  removable,  108,  192,  244. 

CHIMNEY  GLASSES,  in  general  mere  chattels,  8,  181. 

CHIMNEY-PIECES,  106,  107, 112, 116, 152. 

if  ornamental,  removable  by  tenant,  108,  109,  121. 

but  not  by  executor  against  remainderman  or  heir, 
184,  246. 
do  not  pass  as  **  furniture ''  in  a  will,  324. 

although  testator  had  only  a  chattel  interest,  326. 

CHXJECH, 

freehold  of,  in  whom,  261. 

things  annexed  to,  property  in,  261  et  seq, 

armour,  pennons,  &c.,  nung  in,  whose  property,  254,  261. 

mourning  hung  in,  whose  property,  263. 

scaffolding  erected  in,  on  public  occasions,  whose  property, 

263. 
pews  and  seats  fixed  in,  whose  property,  263. 

materials  of,  when  severed,  263. 
bells  of,  264. 
organ  of,  264. 

monuments  erected  in,  property  in,  261. 
vaults,  tablets,  &c.,  ]privilege  of  erecting  in,  262  (u)  (i^). 
keys  of,  parson  has  nght  to  possession  of,  265. 

CHURCHYAED, 

the  freehold  of  parson,  263  (y). 
trees  growing  in,  property  of,  265. 
metal  fixtures  in,  larceny  of,  401  (o). 
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CONVEYANCE, 

of  land  under  Conyejanoing  Act,  1881, 

what  it  passes,  278. 
what  the  term  includes  under  the  Act,  278  (n). 

See  Sale  ;  Land  ;  Lease. 

COPPEES,  293,  390. 

in  brewhouses,  &o.,  removable  by  tenants,  &c.,  67,  61, 

110(tt7),245. 
pass  to  heir  as  against  executor,  214,  245. 

COPYHOLDS,  timber  on,  rights  in  respect  of,  368  (i ). 

COBN,  growing.  189,  266,  272. 
sale  of,  330,  333. 
may  be  distrained,  392. 

See  Emblemekts  ;  Crops. 

CORNAGE, 

tenure  by,  256. 

COBNICE,  ornamental,  removable  by  tenant,  114. 

COTTON  MILLS, 

machinery  in,  10,  13. 

COUNTEE,  not  a  chattel,  15. 

COVENANT, 

may  control  the  general  law  of  fixtures,  145  et  aeq. 

as  by  a  covenant  to  repair,  146,  156. 
parol  licence  to  remove  fixtures,  not  effectual  against,  149  {i\ 
to  repair,  whether  it  extends  to  things  not  actually  fixea, 

414. 
effect  of,,  as  to  removal  of  fixtures  generally,  146  e^  seq, 
of  substituted  fixtures,  152. 

of  things  which  may  be  restored  at  end  of  the  term, 
154. 
does  not  bar  an  action  for  waste,  356. 
to  settle  a  house  and  things  affixed,  construction  of,  247. 

CRANES,  12  (9).    See  R/^ieable  Value. 

CREMATED  BODY,  property  in  vase  containing  the  ashes  of, 
263  (x). 

CRIMINAL  LAW, 

application  of,  to  fixtures,  398  et  seq. 
fixtures  when  considered  personal  chattels,  in  favorem  vtto, 
215,  400. 

See  PELOirr;  Laecent. 

CROPS,  GROWING.    See  Emblements, 
may  be  seized  in  execution,  396  (m). 
ore  not  subject  to  distress  at  common  law,  392. 
made  liable  to  distress,  by  11  Geo.  2,  c.  19 .  .  392. 
not  tiie  subject  af  larceny  at  common  law,  399. 
larceny  of,  by  statute,  402. 
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CEOPS,  QROWTNG'-continued. 

belong  to  survivor  of  joint  tenants,  271. 

to  devisee  of  the  land  as  against  the  executor,  272. 
sale  of,  whether  -within  the  Statute  of  Frauds,  330. 
bills  of  sale  of,  283,  306. 

OEOWN  JEWELS, 

considered  heir-looms,  254. 

assured  inseparably  to  the  Crown  by  Jas.  I.,  255  (y). 

sold  by  order  of  Charles  I.,  255  (y). 

are  not  devisable,  257  {d), 

CROWN  LANDS,  within  Agricultural  Holdings  Act,  80. 

CUCUMBEES,  may  be  emblements,  267. 

CUPBOARDS,  293. 

removable  by  tenants  for  years,  &c.,  110,  245. 
part  of  the  freehold  and  pass  to  the  heir,  245. 
not  burglary  to  break  into,  215,  400. 

CURATE,  when  liable  for  dilapidations,  201. 

CURTESY,  tenant  by, 

liable  for  waste  at  common  law,  352. 
right  of,  to  fixtures,  189. 

CUSTOM, 

evidence  of,  66. 

as  distinguished  from  usage,  67,  68. 

essentials  of,  67. 

enforceable  by  injunction,  69  {j). 

to  erect  and  remove  buildings  alieno  solo,  38,  67. 

to  remove  and  sell  flints,  68  {n\ 

rights  under,  saved  by  Agricultural  Holdings  Act,  82. 

effect  of,  with  regard  to  fixtures,   10,  24,  26,  38,  66,  153, 

163,  239,  290. 
how  far  evidence  of  the  nature  and  character  of  fixtures, 

13  (x),  25,  66,  126. 
whether  it  has  the  same  effect  as  express  contract,  121. 
to  remove  utensils  after  tenant's  term,  bad,  133  (r). 
is  the  foundation  of  the  right  to  heir-looms,  252. 
See  Dilapidations  ;  Usage. 

CUSTOM  OP  HAMPSHIRE,  240. 

CUSTOMS  OF  HIGH  PEAK  OP  DERBYSHIRE,  38,  67. 

CUSTOM  OP  KENT,  48  {p). 

CUSTOM  OP  LONDON,  to  erect  poles  for  repairs  in  alieno 
eolo,  35. 

DAIRY,  brick  pillars  In,  not  removable  by  tenant,  115. 

DAMAGE.    See  Injury. 

F.  H  H 
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DAMAGES, 

measure  of,  where  tenant  for  life  without  impeachment  cuts 

ornamental  timber,  188  (/). 
for  dilapidations,  how  they  may  be  reduced,  200. 
measure  of,  in  trespass,  371. 
in  trover,  381. 

DEEDS,  pass  with  the  inheritance,  249.    See  Chabtebs. 

DEEB, 

in  legal  parks,  pass  with  the  inheritance,  258. 

unless  testator  had  a  chattel  interest  only,  260. 

or  they  are  tame,  258  {k\  260. 
waste  to  destroy  the  stock  oi,  259. 

DEMAND,  and  refusal  eyidence  of  conversion,  378. 

DEMISE, 

of  house,  passes  the  fixtures  if  not  excepted,  292. 

of  premises  with  fixed  articles,  tenant's  interest  in,  149, 152, 

291,  379. 
is  an  entire  contract,  328  (m\  384  (t). 
acceptance  of,  does  not  imply  an  agreement  to  pay  for  the 

fixtures,  292. 
terms  of,  may  vary  the  tenant's  right  to  fixtures,  145  et  acq, 
renewal  of,  may  affect  the  tenant's  right  under  a  previous 

demise,  156  e^  seq. 
whether  agreement  for,  is  within  the  Statute  of  Frauds,  328. 
stipulations  in,  as  to  valuing  fixtures,  145  (a),  288  ei  seq, 

DEYISE, 

fixtures  may  be  the  subject  of,  322. 

of  land,  passes  things  annexed,  actually  or  constructively, 

322. 
intention  of  testator,  how  inferred,  327. 
of  land,  passes  emblements,  unless  otherwise  bequeathed, 

323. 
of  fixtures,  how  they  are  to  be  described,  324  et  seq, 
of  heir-looms,  apart  from  the  land,  when  void,  257. 
of  chattels,  limited  as  heir-looms,  256. 
of  fixtures  to  charitable  uses,  324. 
construction  of,  inferred  from  unity  of  occupation,  327. 

DEVISEE, 

of  house,  land,  &c.,  his  right  to  fixtures,  322. 

as  against  the  executor,  323. 

as  against  the  heir,  322,  323. 
whether  right  of,  the  same  as  that  of  the  heir,  323. 
is  entitled  to  emblements  against  the  executor,  272. 

See  Devise. 

DILAPIDATIONS, 

legal  doctrine  of,  191,  197. 

general  duty  of  incumbent  as  to,  198* 

what  constitutes,  199,  207* 


INDEX.  467 

BTLAPTDATIONS— continued. 

statutory  remedy  for,  203.    See  Ecclesiastical  Dilapida- 
tions Act. 

compared  with  common  law  remedy,  205  («'). 
action  for,  upon  the  custom  of  the  realm,  199. 

abolished  in  certain  cases,  208,  209. 

claim  postponed  till  payment  of  debts,  200  (e). 
party  suing  must  have  the  legal  estate,  200. 
who  may  be  liable  for,  200,  201,  202,  208. 
action  lies  in  cases  of  exchange,  201. 
may  be  a  cause  of  deprivation,  203  (z). 

See  Bishop. 

DISCLAIMEE,  of  leascj  by  trustee  in  bankruptcy, 
effect  of,  under  Act  of  1869.  .314,  316. 
provisions  of  Act  of^l883  as  to,  315. 
provisions  for  vesting  order  after,  316. 
See  Trustee  in  Bankruptcy. 

DISTILLEEY, 

utensils  in,  when  chattels,  4,  16. 
rateable  value  of,  343. 

DISTEESS, 

things  fixed  to  freehold  not  liable  to,  386,  391. 
nor  things  constructively  affixed,  388. 
though  temporarily  removed,  389. 
privilege  is  absolute,  388. 

though  they  may  be  restered  in  ataiu  quo,  390. 
charters,  not  the  subject  of,  388  {k), 
smith's  anvil,  as  to,  389. 
growing  crops  made  liable  te,  by  statute,  392. 
trees  in  nursery  grounds  not  the  subject  of,  392. 
threat  of  tertious,  not  actionable  j)er  de,  391. 

may  be  ground  for  injunction,  392. 

DOMESTIC  FURNITURE, 

fixtures  for,  removable,  105  et  seq,,  ISO  et  seq.,  243  et  seq, 
principle  and  extent  of  the  rule,  116,  117,  248. 
on  the  same  footing  as  ornamental  fixtiures,  117. 
See  Ornament;  Appendix  (B.) 

DOORS, 

part  of  the  freehold,  7  (y),  20,  277,  293. 

not  removable,  105,  123,  351,  357. 

not  distrainable,  388. 

outer  and  inner,  distinction  made  between,  121. 

DOVECOTES,  waste  to  destroy,  259,  363,  364. 

DOVES,  in  dove  house  pass  to  the  heir,  258,  259. 

DOWER, 

tenant  in,  liable  for  Waste,  189,  352. 
right  of,  to  fixtures,  189. 

DRAINAGE,  compensation  for,  to  tenant,  84,  85.* 

Hll2 
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DEESSERS,  154, 

waste  by  removal  of,  121  (m),  357. 
bequest  of  ^'furniture"  does  not  pass,  326. 

DEY  WALL,  stones  of,  are  part  of  the  freehold,  21. 

DUNG, 

when  spread  on  land,  belongs  to  the  inheritance,  215  (t). 
when  in  a  heap,  considered  personalty,  215  (t). 
in  remoying,  tenant  must  not  carry  away  the  soil,  379. 
when  spread,  not  felony  to  carry  away,  398  (c). 

DUTCH  BAENS,  58. 

DUTCH  LAW,  as  to  fixtures,  390. 

DYEE*S  VESSELS,  removal  of,  45,  47,  48,  215. 


EAETH,  tenants  may  not  carry  away,  in  removing  dung,  379. 

EASEMENT,  in  respect  of  chattels  fixed  alieno  solo,  37,  38. 

ECCLESL\5TICAL  DILAPIDATIONS  ACT,  1871..20i  cfacg. 
remedy  \mder,  by  action  of  debt,  203,  204. 
definition  of  **  benefice,"  204  (e). 
api)Hes  to  parochial  clergy  only,  208. 
option  for  oishops,  &c.,  to  avail  themselves  of  it,  209. 
does  not  apply  to  buildings  on  lease,  207. 
inspection  by  diocesan  surveyors,  204. 
if  the  benefice  full,  repairs  may  be  executed  by  surveyor, 
204. 
and  profits  sequestrated  for  the  cost,  204. 
if  the  benefice  vacant,  new  incumbent  to  do  the  repairs  and 
has  an  action  of  debt,  204. 
on  his  failure  surveyor  to  act,  205. 
loans  by  and   payment  to    governors  of   Queen  Anne's 

Bounty,  205. 
surveyor's  certificate  of  completion,  effect  of,  206. 
saving  as  to  unauthorized  rebuilding,  &c. ,  before  the  Act,  206. 
removal  of  iinnecessary  buildings,  207. 
abolition  of  common  law  remedy  in  certain  cases,  208. 

ECCLESIASTICAL  PEESONS, 
their  right  to  fixtures,  191  e^  aeq, 
within  what  time  they  must  remove  them,  196,  197. 
considered  tenants  for  life  in  respect  of  waste,  199. 
dilapidations  by,  remedy  in  case  of,  199,  204. 

by  prohibition,  359  (6),  365. 

by  injunction,  365. 

by  deprivation,  203  (z). 
extent  of  their  liability  to  repair,  198. 

See  Bishop;  Emblements;  Incumbent;  Parson. 

EFFIGIES,  fixed  in  churches,  261. 

ELECTION,  vote  of  freeholder  in  respect  of  a  post  windmill,  350. 
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ELWES  v.  MAW  discussod.    See  Appendix  (E). 

EMBLEMENTS, 

doctrine  relating  to,  265,  266,  267,  268. 

what  things  are,  267. 

whether  artificial  grasses,  clover,  &c.,  are,  268. 

who  are  entitled  to,  265,  269  et  seq, 

no  right  to  if  estate  determines  by  tenant's  own  act,  271. 

or  if  tenant  has  not  himself  sown,  271. 

or  as  against  surviving  joint  tenant,  271. 

or  as  against  devisee  of  the  land,  272. 
rights  as  to,  in  the  case  of  tenants  at  rack  rent,  272. 
executor  entitled  to,  as  against  the  heir,  265,  266  et  seq, 

not  as  against  the  devisee  of  the  land,  272,  323. 
benefit  of,  extended  to  clergy  by  statute,  271  {g)* 
bequest  of,  interest  of  legatee,  272,  323. 
whether  they  confer  an  interest  in  the  land,  272. 
may  be  taken  in  execution,  396  (m). 
sale  of,  whether  within  the  Statute  of  Frauds,  330,  333. 
fixtures  compared  to,  143,  168,  218,  323. 
right  to,  saved  by  the  Agricultural  Holdings  Act,  82. 

ENGINES,  15,  56,  89,  96,  97,  100,  151. 

agricultural  engines  when  removable,  77. 
in  collieries,  &c.,  removable  by  tenants,  51  e^  seq. 
by  executor  of  tenant  for  life,  161  et  seq, 
not  part  of  the  personal  estate  as  against  the  heir,  226, 

234. 
liable  to  be  rated,  339  et  sej, 
covenants  in  leases  respecting,  289,  291. 
See  Machineby;  Trade  Fixtttees. 

EQUITABLE  MOETGAGE  OF  LAND,  fixtures  pass  by,  298. 

EQUITY, 

remedy  in,  for  tortious  removal  of  things  fixed,  361. 
by  injunction,  359,  360. 
by  account,  361. 
by  prohibition,  365. 

in  tne  case  of  ecclesiastical  persons,  365. 
See  Injunction. 

EEECTIONS, 

made  after  lease  granted,  387  (e). 

after  mortgage,  lion  extends  to,  295. 
in  substitution  for  others,  covenants  attach  to,  152. 
See  Buildings. 

ESTBEPEMENT  OF  WASTE,  359  (6). 

EYIDENOE, 

of  custom,  67, 177  (a;). 

of  usage,  24,  67,  177  (ac). 

of  agreement  as  to  erections  in  alieno  aolo,  36  et  seq, 

of  intention  of  party  annexing,  26,  32,  65,  71. 
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EXECUTION, 

tenant's  fixtures  seizable  in,  in  fayour  of  creditors,  28, 
313  (n),  393. 
whether  trade  fixtures  or  not,  394. 
but  not  removable  if  the  judgment  debtor  has  no  right 
to  sever,  393. 
whether  the  rule  applies  to  erections  of  great  magnitude,  394. 
things  severable  by  virtue  of  powers,  &c.,  not  seizable,  394. 
things  set  up  by  the  owner  on  his  own  freehold,  395. 
demised  fixtures,  sheriff  may  seize  tenant's  interest  in,  39G. 

if  severed,  not  seizable,  397. 
when  sheriff  bound  to  sell  tenant's  fixtures  separately,  397. 
what  growing  crops  may  be  taken  in,  396  (m). 

SeeSHEBIFF. 

EXECUTOR, 

of  tenant  for  life  or  in  tail, 

his  rights  as  against  the  remainderman,  166,  172,  179. 
less  favoured  tiban  tenant  for  years,  50,  175. 
of  tenant  in  fee, 

his  rights  as  against  the  heir  to  trade  fixtures,  211  et 
aeq.y  237. 
to  fixtures  for  ornament,  &c.,  242  et  acq* 
to  animals,  &c.,  258  et  seq, 
least  favoured  with  respect  to  fixtures,  50, 174,  211, 248. 
entitled  to  aU  things  not  legally  affixed,  240,  248. 
emblements  as  against  the  heir,  265  et  aeq, 

not  as  against  the  devisee  of  the  land,  273,  323. 
allowed  a  reasonable  time  to  remove  fixtures,  178  (z). 
liable  for  waste  in  his  own  time,  356. 
and  for  waste  of  his  testator,  356,  382. 
may  be  sued  both  at  conmion  law  and  under  3  &  4  Will.  4, 

c.  42.  .383  (c). 
may  sue  for  waste  to  testator's  estate,  355. 


FACTORIES, 

machinery  and  fixtures  in,  liable  to  be  rated,  339  et  aeq,, 
342  (0. 
See  Machinery  ;  Trade  Fixtures. 

'*  FACTORY  OR  WORKSHOP,"  meaning  of  the  term,  285(m). 

FELONY, 

stealing  fixtures  did  not  amoimt  to,  at  common  law,  398. 

unless  an  interval  between  severance  and  removal,  398. 

statutes  relating  to,  401. 
malicious  injury  to  fixtures,  is,  403,  404. 
demolishing  fixtures  by  rioters,  is,  404. 

See  Larceny. 

FENCES, 

removal  of,  by  tenant,  69,  89,  96. 
compensation  for  making,  83. 
offence  of  stealing,  &c.,  403. 
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FENDEB,  of  miU  hatch,  36. 

FIEBI  FACIAS,  tenant's  fixtures  seizable  under  writ  of,  28, 
313  (n),  393.    See  Execution. 

FTBB    ENGINES,   remoral   of,    51,    167.      See   Engines; 
Machineby. 

FISH,  when  they  pass  with  the  inheritance,  258. 

FIXTUEES, 

different  applications  of  the  term,  1,  2. 

which  to  be  preferred,  11. 

what  the  term  may  include  in  pleadings  or  conveyance, 
374,  375  (c),  384. 
definition  of,  2. 

must  be  actually  annexed  to  the  freehold,  2. 
constructive  annexation  of,  20.    See  Constkuotivb  An- 
nexation. 
decree  of  annexation  requisite,  2  et  seq, 
object  of  annexation,  general  principles  as  to,  19. 
are  considered  part  of  the  freehold  itself,  28,  274  et  aeq, 

and  pass  by  conveyance  of  it,  274. 

even  though  removable,  274,  277. 
are  analogous  to  emblements,  143,  168,  218,  323. 

to  growing  trees,  29  (1), 
pass  by  conveyance,  mortgage,  demise,  &c.,  of  land,  274. 
are  rateable  as  land,  338. 

may  confer  a  settlement,  when  rented  with  house,  349. 
may  be  taken  in  execution  against  a  tenant,  393. 
held  to  pass  by  a  bequest  to  charitable  uses,  324. 
are  not  distramable,  386  et  seq, 
not  the  subject  of  larceny,  at  common  law,  398. 

aecus  by  statute,  401  et  seq, 
are  not  goods  and  chattels  within  the  Bankruptcy  Acts,  309. 

though  separately  dealt  with,  312. 

whether  tenant's  fixtures  or  landlord's  fixtures,  320. 
are  not  recoverable  in  trover,  while  fixed,  372. 
how  to  be  described  in  pleading,  370,  374,  383. 
when  put  up  in  substitution  for  others,  124.    See  SuB- 

8TITTTTED  FlXTXTRES. 

questions  relating  to,  between  three  classes  of  persons,  41. 
between  landlord  and  tenant,  41,  73,  97,  105,  127,  145. 
between  tenants  for  life,  or  in  tail,  or  their  personal 
representatives,  and  the    remainderman   or  rever- 
sioner, 41,  166,  179,  186. 
between  the  personal  representative  of  tenant  in  fee, 
and  the  heir,  41,  211,242. 
when  removable,  between  landlord  and  tenant,  41  et  seq. 
See  Trade  Fixtures  ;  Agricttlturai/  Erections  ; 
Agrictjltttral  Holdings  Acts  ;  Ornament. 
by  personal  representative  of  tenant  for  life,  &c.,  166 

et  seq, 
by  personal  representative  of  tenant  in  fee,  &c.,  211 
et  seq. 


472  INDEX. 

FIXTUBES^continued. 

when  removable,  in  the  case  of  ecclesiastical  persons,  191. 
right  to,  as  between  vendor  and  vendee,  274.   See  Sale  and 

PXJKCHASE. 

as   between   mortgagor   and   mortgagee,    293.      See 

Mortgage  and  Mortgagor. 
as  between  trustee  in  bankruptcy  and  other  parties, 
287,  308.     See  Bankruptcy  Act;    Trustee   in 
Bankruptcy. 
as  between  heir  and  devisee,  322.     See  Devise  and 
Devisee. 
right  of  removal  of,  explained,  28,  31.    See  Bemoyal  of 
Fixtures. 
is  a  relaxation  of  the  ancient  rule  of  law,  29,  31. 
differs  from  the  right  exercised  by  the  owner  of  the 
estate,  33,  186. 
from  that  accruinff  by  virtue  of  powers,  189. 
from  that  acquired  by  purchase,  145  (a),  288. 
may  be  varied  by  the  terms  or  circumstances  of  a  con- 
tract, 145  et  seq, 
may  be  removed  by  tenant,  when  set  up  for  purposes  of 

trade,  43,  49  et  seq.    See  Trade  Fixtures. 
for  trade  combined  with  other  purposes,  97  et  seq. 
examples  of,  99. 
used  occasionally  for  trade,  99. 
primary  object  of  erection  to  be  considered,  100. 
for  agricultural  purposes,   77,  89.      See  Agricultural 

Erections  ;  Agricultural  Holdings  Act. 
for  ornament,  105,  179,  242. 
for  domestic  use,  117,  179,  243. 
time  of  removing,  127.    See  Limitation  of  Time. 
manner  of  removing,  69.     See  Injury. 
allowance  for  and  re-delivery  of,  at  end  of  tenancy,  &c. 

See  Appendix  (D). 
sale  and  conveyance  of,  274.    See  Sale  and  Beversionaby 

Interest. 
demise  of,  149.    See  Demise. 
transfer  of,  in  cases  of  bankruptcy,  308. 
devise  of,  322       \ 

mortgage  of,  293  >  See  the  respective  titles, 
valuation  of,  289  j 

FLAX,  may  be  emblements,  267. 

FLINTS,  custom  to  remove  and  seU,  68. 

FLOATING  DOCK,  &c.,  rateabiHty  of,  344  (v),  347. 

FLOOBING  PLATES,  when  annexed,  4,  5. 

FLOWEBS, 

removable  by  nurserymen,  101. 
not  by  private  persons,  102. 

FOBGE,  anvil  in,  not  distrainable,  389. 
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FOEEIGN  LAWS,  relating  to  fixtures,  39  (o).  And  see  Ioteo- 

DUCTION. 

FEAMES, 

in  nursery  grounds,  whether  removable  by  tenants,  103. 
used  as  panels  in  the  house,  181. 

FRAUDS,  Statute  of,  328.    See  Statute  of  Feattds. 

FRAUDULENT  CONVEYANCE, 

possession  of  fixtures  by  mortgagor,  not  evidence  of,  300, 
301. 

FREEHOLD, 

ancient  rule  of  law  in  favour  of,  27,  31,  125. 
restoration  of,  to  original  condition  confers  no  right  to  re- 
move fixtures,  125. 
modem  relaxation  of  rule,  between  three  classes  of  i)ersons, 
41. 
degree  of  relaxation,  different  in  the  several  cases,  174, 

175. 
decisions  in  favour  of  one  class,  how  far  applicable  to 
others,  174,  175. 
conveyance  of,  passes  things  annexed,  274,  279. 
or  constructively  annexed,  277. 
not  perhaps  mere  matters  of  ornament,  276. 
since  January  1st,  1882 . .  278. 
fixtures  are  considered  part  of,  28,  274. 
unless  in  favour  of  creditors,  28. 
or  infavorem  vitce,  216,  400. 
injury  to,  by  removal  of  fixtures,  6,  69.    See  Injury. 
And  see  Annexation  ;  Land;  Fixtubes;  Soil. 

FREEHOLDER, 

right  of  voting  of,  in  respect  of  annexations  to  land,  350. 

FRENCH  LAW, 

as  to  constructive  annexation,  23  («). 

FRUCTU8  INDUSTBIALESy 
sale  of,  330,  333. 
in  what  cases  distrainable,  392. 

may  be  taken  in  execution,  as  goods  and  chattels,  396  (m).  * 
See  Crops  ;  Emblements. 

FBUCTUS  NATUBALES,  sale  of,  330,  333. 

FRurr, 

srowin^,  belongs  to  the  heir,  266. 

falling  mto  the  land  of  another  person,  35  («),  133  (r). 


FRUIT  TREES,  84. 

removable,  by  whom,  101,  125  {h). 
destruction  oi,  waste,  102  (r).    oee  Trees. 
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FUEL  HOUSE, 

for  agricultural  purposes,  not  formerly  remoTable,  73. 

FTJENACES, 

how  far  removable  fixtures,  45,  47,  48,  105,  106,  151,  212, 

243,  247,  351. 
caimot  be  distrained,  387. 

FUENITTJEE, 

fixtures  put  up  as,  are  remoyable,  105,  179,  242. 
bequest  of,  what  it  includes,  324,  326,  327. 
bequest  of  fixed,  what  it  includes,  244  (/),  325,  327. 
See  Obnament  ;  Appendix  (B). 


GAEDENEES, 

may  remove  trees,  shrubs,  &c.,  planted  for  sale,  101. 

and  fruit  trees,  though  in  bearing,  101. 
not  allowed  to  de8tix)y  strawberry  beds  in  bearing,  101. 
whether  they  may  remove  hothouses,  &c.,  80  et  seq.y  102. 
executors  of,  entitled  to  remove  fruit  trees,  &c.,  266  (i). 
fruit  trees  belonging  to,  not  distrainable,  392. 

GARDENS, 

conservatories,  pineries,  &c.,  in,  102,  110.    See  last  title, 
frames  and  glasses  in,  whether  removable,  103,  110. 
trees  in,  right  of  removing,  101.    See  Tbees. 
flowers  in,  not  removable  by  private  persons,  102. 
box  edgings  in,  not  removable  by  private  persons,  102. 
Agricultural  Holdings  Act  applies  to  market,  80,  101. 
stealing  from,  401,  402. 

See  last  title,  and  Emblements. 

GAS  FITTINGS,  whether  removable  fixtures,  12  (r),  114,  184, 
290  {d). 
meters,  rateability  of,  343. 
pipes,  rateability  of,  347,  348. 

GAS  WORKS, 

apparatus  in,  14  (z),  342. 

GATES.    See  Doors. 
stealing  of,  403. 

GIBBET, 

whose  property,  when  erected  in  private  land,  35. 

GIFT, 

of  fixtures  to  reversioner,  whether  to  be  inferred,  128,  129 

et  8eq, 
negatived  by  continuing  possession,  134. 
effect  of  dehvering  up  premises  without  prejudice,  141. 
presumption  of,  does  not  arise  where  tenant's  interest  is 
imcertain,  140,  143. 
nor  unless  the  property  is  legally  affixed,  142. 
to  parson,  of  mourning,  &c.,  in  a  church,  263. 
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GLASS, 

parcel  of  the  freehold,  107,  213  (6),  214.    See  Windows. 
not  so  in  Henry  VIII.'s  time,  120,  213  (6). 
larceny  of,  401. 

GLASSES,  323,  394  (/). 

pier,  &c.,  fixed  by  nails,  generally  chattels,  8,  107,  109,  181. 
put  up  in  Heu  of  wainscot,  or  in  panels,  whether  removable, 

243,  325. 
in  nursery  grounds,  whether  removable,  89,  102,  103. 

GOODS, 

fixtures  are  not,  within  the  Bankruptcy  Act,  309,  312. 
See  Statute  of  Frauds. 

GRANAEY, 

on  pillars,  a  chattel  by  custom  of  Hampshire,  240,  373  (a). 

GEASS,  330.    See  Emblements.  ^ 
growing,  may  be  distrained,  392. 

GRATES,  192,  279,  293,  383,  390. 
removable  by  tenant,  109,  110. 
go  to  the  heir,  245. 
pass  with  conveyance  of  the  land,  275. 

GRAVE, 

grant  of,  to  A.  and  his  heirs,  262  {w), 

GRAYEL,  whether  removable,  102  (w). 

GRAVE-STONES, 

property  in,  261,  262. 
See  ExEGUTOBS. 

GREENHOUSES,  113,  117,  384. 

whether  removable,  63  (^),  (A),  102,  110,  149,  184. 

by  executor  of  deceased  incumbent,  192. 
brick  foundations  of,  whether  removable,  63  (^),  103. 

See  CoNSERVATOEY ;  Gardens  ;  Pinery. 

GROWING  CROPS,  283,  284. 

sale  of,  whether -within  the  Statute  of  Frauds,  330,  333. 
may  be  distrained,  392. 
may  be  taken  in  execution,  396. 
pass  under  a  bequest  of  farming  stock,  328  (A;), 
See  Emblements. 


HANGINGS,  106,  108,  115,  323. 

removable,  107,  116,  192,  243,  244. 

pass  by  will,  as  '*  household  stuff,"  116  (t). 

HATCH,  of  mill,  placed  on  the  land  of  another,  property  in,  36. 

HATCHMENTS,  in  churches,  property  in,  261, 
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HAWEB,  whether  they  pass  with  the  inheritanoe,  259,  260. 

HEABTHS,  whether  remoTable,  106. 

HEDGES,  are  parcel  of  the  freehold,  266.    See  Bushes. 

HEIE, 

ancient  rule  of  law,  in  favour  of,  212,  242. 
relaxation  of  the  rule,  217. 

as  to  fixtures  for  ornament,  &c.,  243. 
conflicting  authorities  as  to  right  of,  238,  245. 
all  estates  of  inheritance  stand  on  the  same  footing  as  to 

rights  of  the  heir,  237. 
entiUed  to  trade  fixtures  as  against  the  executor,  211  et  aeq,, 

237. 
effect  of  custom  upon  his  rights,  239,  246. 
how  far  now  entitled  to  fixtures  for  ornament,  &c.,  as 

against  the  executor,  242,  247. 
his   rights   under  grant  of   grave    space   to  A.  and  his 

heirs,  262  {w), 
is  more  favoured  than  landlord  in  regard  to  fixtures,  1 74,  238. 

or  than  the  remainderman,  174. 
is  entitled  to  things  accessory  to  the  realty,  221 . 
as  the  apparatus  of  salt  works,  222. 
or  engines  and  machinery  in  mines,  &c.,  226,  234. 
to  things  constructively  annexed,  232,  241. 
not   to    things    neither    actually   nor    constructively 

annexed,  240. 
to  heir-looms,  252. 

to  the  charters  and  deeds  of  the  estate,  249  et  aeq. 
to  animals,  as  deer,  &c.,  258  et  aeq. 
to  trees,  hedges,  &c.,  266. 
where  special  occupant,  260  {q), 

remedy  of,  for  tortious  removal  of  things  fixed  to  the  free- 
hold, 367.    See  Eemedies. 
cannot  maintain  trespass  till  after  entry,  367. 
may  maintain  action  for  injury  to  monuments,  &c.,  of 
ancestor,  261. 

See  Heir-looms;  Chabtebs;  Emblements;  Tbadb 

FiXTUBES. 

HEIB-LOOMS,  nature  of,  explained,  252. 
right  to,  depends  on  custom,  252,  253. 
whether  they  may  be  of  fixed  chattels,  252,  253. 
not  devisable  apart  from  the  estate,  254,  257. 
may  be  granted  away  by  the  owner  in  his  lifetime,  257. 
things  in  the  nature  of,  254  et  aeq, 
chattels  limited  as,  by  deed  or  will,  256. 
sale  of,  256  (c). 

Scfe  Cbown  Jewels  ;  Collab  of  S.  S, 

HEMP,  may  be  emblements,  267. 

HIGH  PEAK  OF  DEEBYSHTRE,  customs  as  to  fixtures,  38. 

HOLLAND,  law  of,  respecting  annexations  to  freehold,  39  (o). 
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HOP-POLES,  whether  part  of  the  realty,  8  (c),  171  (o). 

HOPS,  84,  171  (o]. 

the  subject  oi  emblements,  267,  268. 
may  be  distrained,  392. 
compensation  for  planting,  84. 

HOENS,  ancient,  pass  with  the  inheritance,  255. 

HOTHOUSES,  whether  removable,  63  {k),  102,  110,  149,  184, 
192. 

HOUNDS, 

whether  they  belong  to  the  heir,  269,  260. 
mtUa  canum,  of  bishops,  260  (p). 

HOUSE, 

fixtures  of,  when  removable.    See  Fixtures. 
substantial  additions  to,  62,  64,  229. 
permanent  improvement  to,  not  removable,  122,  126. 
injury  to  fabric  of,  prevents  removal  of  fixtures,  69,  89, 

115,  123,  173,  185. 
lease,  &c.  of ,  passes  things  fixed,  274,  278,  298. 
demise  of,  with  the  fixtures,  tenant's  interest  in,  149,  152, 

291,  379. 
detached  pipes  and  conduits  of,  278  (k), 
value  of,  mcreased  by  fixtures,  rateable  in  proportion,  338. 
with  fixtures,  may  confer  a  settlement,  349. 
fixtures  of,  when  not  considered  part  of,  in  favorem  vitce, 

215,  4ro. 
demise  of,  and  fixtures  to  be  valued,  what  tenant  must 

pay  for,  289.    See  Appendix  (D). 

HOUSEHOLD  STUFF, 

bequest   of,  hangings   pass  by,  116 (t).      See  Bequest; 
Furniture. 

HUEDLES,  whether  removable,  69  (v). 

HYDEAULIC  PBESS  may  be  a  chattel,  11, 

**  IMPEACHMENT  OF  WASTE," 

clause  in  leases  or  life  estates  as  to,  163,  188. 
equitable  construction  of,  188  (/),  361. 
things  severable  by  virtue  of,  not  seizable  under  a  fieri 
facias  f  189. 

IMPENSjE  VOLUFTUOSjE,  199. 

IMPEOVEMENTS, 

what  the  teim  may  include,  149,  153. 
tenant's  right  to  compensation  for,  77,  82,  87. 
what  are,  within  Agncultural  Holdings  Act,  83. 
See  Agricultural  Holdinos  Act. 

INCOMING  TENANT, 

what  fixtures  to  pay  for,  to  the  landlord,  289,  417. 
to  the  outgomg  tenant,  288,  419. 
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INCpMING  TENANT— conitntitfd. 

interest  acauired  by,  on  purchasing  fixtures,  87,  290. 

effect  of  taking  a  &esh  lease,  &c.,  loo  et  seq, 

remedy  of,  when  fixtures  sold  to  him  without  title,  290  (c2), 

419. 
cautions  to,  as  to  purchase  of  fixtures, 
on  taking  a  demise  of  premises,  289. 
on  taking  assignment  of  lease,  289. 
on  taking  an  under-lease,  289. 

SeeSALB;  Tenants;  Appendix (D). 

INCUMBENT, 

what  fixtures  remoyable  by,  and  his  executors,  191. 
distinction  between,  and  tenant  for  life,  194,  195,  196. 
whether  rights  of  his  executors  co-extensiye  with  his  own, 

196. 
general  liability  of,  as  to  repairs,  198. 
general  dut^  of,  as  to  making  erections,  198. 
whether  entitled  to  remove  fixtures  after  resignation,  &c., 

197. 
not  entitled  to  emblements  after  resignation,  271. 
right  of,  to  grant  vaults,  &c.,  in  churches,  262  (u;). 
property  of,  in  trees  in  churchyard,  265. 

See  Dilapidations  ;  EccLEsiASTicAii  Peesons. 

INJUNCTION, 

for  waste  in  removing  things  contrary  to  the  custom  of  the 

country,  69  (y). 
against  waste,  granted  by  Court  of  Chancery,  359. 
may  now  be  granted  by  any  division  of  the  High  Court,  359. 
in  what  cases  it  lies,  360. 

granted  with  an  account  of  waste  committed,  361. 
not  against  *'  ameliorating  waste,"  361. 
what  IS  a  sufficient  groiind  for,  361. 
things  fixed  to  the  freehold,  to  restrain  the  removal  of,  362. 

until  determination  of  the  right  to  them,  362. 

to  restrain  sale  of,  under  execution  against  tenant,  363. 

property  must  be  actually  affixed,  3^. 
to  prevent  breach  of  covenant,  364. 
against  ecclesiastical  persons,  364. 
to  restrain  a  wrongful  distress,  392. 

INJUEY, 

to  freehold,  how  affecting  the  right  to  remove  fixtures,  6,  7, 

69,  89,  115,  123,  173,  185. 
if  substantial,  no  removal,  70,  123,  173,  248,  280(<). 
liability  of  tenants  to  repair,  on  removing  fixtures,  89,  123, 

124. 
absence  of,  not  a  conclusive  ground  for  removal,  125. 

INJUEY  TO  FIXTUEE, 

how  affecting  the  right  to  its  removal,  6,  7,  62,  65, 115, 124. 

is  waste,  351. 

may  be  sued  for  as  breach  of  contract,  382. 

INSUEANCE,  application  of  money  to  replacing  trade  fixtures, 
164. 
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INTENTION, 

of  party  annexing  cannot  convert  fixtures  into  chattels,  26. 

how  affecting  the  right  of  remoyal,  32,  65,  71,  126  (e). 
notice  of,  by  tenant  to  make  improvements,  85. 
may  control  general  terms,  in  sale  of  fixtures,  279. 

or  on  mortgage  of  fixtures,  296. 
how  to  be  infen^dd  in  a  devise,  327. 

INVENTORY.  Certain  bills  of  sale  of  fixtures  are  void  without, 
305.    See  Schedule  ;  Appendix  (C). 

IBELAND, 

14  &  15  Vict.  c.  25,  applies  to,  78  (w). 

Agricultural  Holdings- Act,  1883,  does  not  apply  to,  79. 

lEON  WORKS,  covenant  as  to  furnaces,  &c.,  in,  151. 

JACKS,  whether  part  of  freehold,  247. 

JEWELS.    See  Ceown  Jewels. 

JIBS,  whether  part  of  freehold,  9,  872. 

JOINT  TENANTS,  survivor  of,  entitled  to  com  growing,  271. 


KEYS, 

are  parcel  of  the  freehold,  20,  123,  152,  154. 
pass  by  grant,  &c.,  of  house,  277,  323. 
of  chiirch,  265. 

EXLNS,  generally  fixtures,  384. 

LAND, 

lease  or  conveyance  of,  passes  things  affixed,  274,  278,  293, 
298. 
or  constructively  annexed,  277. 
unless  a  contrary  intention  appears,  279. 
whether  it  passes  executor's  fixtures,  276. 
what  it  passes  since  1st  Jan.  1882.  .278,  298. 
improved  by  annexations,  rateability  of,  338. 
confers  a  settlement,  349. 
franchise,  350. 
See  House,  Feeehold. 

LANDINGS,  not  removable,  123. 

LANDLORD, 

ancient  rule  of  law  in  favour  of,  28,  42. 

modem  relaxation  of,  in  respect  of  trade  and  other 
fixtures,  40  et  eeq.    See  Tbade  Fixtttbes  ;  Agricul- 
TUEAL  Holdings  Acts  ;  Ornament. 
cannot  daim  erections  placed  on  blocks,  rollers,  &c.,  3,  4, 
132. 
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lANDUOBD— continued. 

written  consent  to  erection  of  agricultaral  fixtures  under 
14  &  15  Vict.  c.  25,  8.  3 . .  77. 
how  far  necessary  under  Agricultural  Holdings  Act,  84, 
90. 
who  is,  within  the  Agricultural  Holdings  Act,  80. 
fixtures  helong  to,  if  not  remoyed  before  the  expiration  of 
tenancy,  128. 
ground  of  the  rule,  129. 
fixed  articles  demised  revert  to,  on  severance,  291,  368,  379. 
parol  consent  by,  to  i-emoval  of  fixtures,  effect  of,  149  (t). 
how  far  bound  by  sale  of  fixtures  by  out-going  to  in-coming 

tenant,  160  (n). 
stipulations  by,  for  allowance  for  fixtures  at  end  of  lease. 
See  Appendix  (D). 
respecting  the  re-valuing  and  re-delivery  of  fixtures  to 
him,  ib. 
remedies  by,  for  tortious  removal  of  articles  claimed  as 
fixtures,  351,  359,  366. 

LANDLOED'S  FIXTURES.    See  Appendix  (B). 
proper  meaning  of  the  expression,  1. 
list  of  some,  152. 

LARCENY, 

of  pheasants,  partridges,  or  swans,  259  (/). 
of  fixtures,  at  common  law,  398. 
made  felony  by  statute,  401. 
of  property  fixed  to  buildings,  &c.,  401. 
of  trees,  shrubs,  vegetables,  &c.,  402. 
of  gates,  fences,  posts,  &c.,  403. 
of  ores  from  mines,  403. 
by  tenants  and  lodgers,  402. 

LEAD,  afi^ed,  stealing  of,  401. 

LEADS,  pass  to  the  heir,  214. 

LEASE, 

not  to  be  construed  against  tenant,  155. 

things  affixed  pass  by,  unless  excepted,  274,  277,  278. 

covenants  in,  may  enlarge  or  restrict  the  tenant's  right  to 

fixtures,  145  et  seq. 
**  without  impeachment  of  waste,"  161. 
of  house  ana  fixtures,  nature  of  tenant's  interest,  145  (a), 

291. 
renewal  of,  how  it  affects  the  tenant's  right  to  fixtures,  156 

et  aeq, 
construction  of,  whether  by  matters  dehors  the  deed,  160. 
taking  a  new  lease,  may  operate  as  a  surrender  of  fixtures, 

158. 
assignment  of,  passes  tenant's  right  to  fixtures,  277. 

what  fixtures  to  be  valued  on,  289. 
mortgages  of,  by  assignment  and  under-lease,  distinction 

between,  as  to  fixtures,  295. 
fixtures  pass  with,  to  trustee  in  bankruptcy,  313. 
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JjEASE— continued, 

disclaimer  of,  by  trustee  in  bankruptcy,  315.    See  Trustee 

IN  Bankruptcy. 
may  be  taken  in  execution,  together  with  fixtures,  396.  See 

Execution. 
clauses  in,  on  demise  of  collieries,  mines,  nursery-grounds, 

&c.,  291. 
stipulations  in,  respecting  the  valuation  of  fixtures,  288 
et  aeq.    See  Valuation  ;  Appendix  (D). 
respecting  the  repair  and  re-deliyery  of  fixtures  to 
landlord.    See  Appendix  (D). 
schedule,  or  inventory  of  fixtures  in,  288  (6).  See  Schedule. 

LICENCE,  by  parol,  to  remove  fixtures,  not  sufficient  where  a 
covenant  exists,  149  (f ). 

LIME  KILNS,  affixed  to  freehold,  not  chattels,  384,  388  {h). 

LIMITATION  OF  TIME, 

for   landlord's  claims  under  the    Agricultural    Holdings 

Act,  88.^ 
for  removing  fixtures,  127. 

tenant  for  a  time  certain,  must  remove  within  the 
term,  128. 
ground  of  the  rule,  129. 
unless  he  remains  in  possession  under  a  right  still 

to  consider  himself  tenant,  134. 
no  right  if  continued  possession  tortious,  133,  136. 
if  term  ended  by  forfeiture,  135,  137. 

or  breach  of  condition  subsequent,  137  {d), 
surrender,  140. 

position  of  under-tenants,  &c.,  140,  141. 
delivery  of  possession  without  prejudice  would  not 

extend  the  time,  141. 
nor  a  parol  permission  by  landlord  to  leave  fix- 
tures on  the  premises,  142. 
tenants  for  uncertain  interests  may  remove  within  a 
reasonable  time  after  the  expiration  of  their  estates, 
135,  143. 
statutory  provision  as  to  tenants  at  rack  rent,  143. 
executors  nave  a  reasonable  time  from  the  death,  178  (z). 
where  special  contract  between  the  parties,  162. 
no  claim  for  dilapidations  within  five  years  of  surveyor's 

certificate,  206. 
for  actions  by  and  against  executors,  355,  356. 

LOCKERS,  are  parts  of  the  freehold,  216. 

LOCKS  AND  KEYS,  152. 

are  parcel  of  the  house,  20,  245,  277,  323. 

are  not  removable,  123. 

whether  tenant  bound  to  deliver  up  the  identical,  153,  154. 

LONDON, 

ordinance  in,  respecting  fixtures.    See  Introduction  and 

Appendix  (A), 
custom  of,  to  erect  scaffolding  in  adjoining  land,  35. 

V.  I  I 


4:82  INDEX. 

LOOKENG-aLASSES,  8,  107.    See  Glasses  ;  Mjkbobs. 
pass  by  bequest  of  '*  fixed  furniture,"  325. 

LOOMS,  wben  to  be  considered  fixtures,  12  (r),  13,  15. 

MACHINERY, 

when  annexed  to  freehold,  9  et  eeq,,  110. 

duplicate  and  loose  parts  when  constructively  annexed,  21 , 

241,  294,  389  (o). 
removal  of,  by  tenants,  55,  62,  77,  89,  96,  100. 
in  mines,  &c.,  goes  to  the  heir  as  against  the  executor,  226 

et  se^, 
when  it  passes  by  conveyance  of  the  land,  275  (5),  277,  293. 
construction  of,  so  as  to  remain  personal  property,  4  et  8eq,y 

413. 
demise  of,  together  with  premises,  291. 
put  up  in  substitution,  152,  153. 
removal  of,  by  tenant,  what  repairs  necessary,  124. 
when  subject  to  poor's  rate,  339  et  aeg, 
does  not  pass  as  **  goods,''  &c.,  to  trustee  in  bankruptcy, 

288,  309,  313,  318. 
malicious  damage  to,  felony,  403,  404. 

And  see  the  various  articles;  also  Tbade  Fixtubes; 
Agricultural  Holdings  Acts;  Fixtures;  In- 
jury. 

MALICIOUS  INJURIES,  to  fixtures,  machinery,  &c.,  403, 404. 

MANGEBS,  right  of  heir  to,  214. 

MANUFACTORIES, 

removal  of,  62,  64.    See  Buildings. 

sale  of,  277. 

fixtures  in,  4^et8€q,,  167,  226.    See  Trade  Fixtures. 

sale  of,  277. 

MARKET  GARDENS,  Agricultural  Holdings  Act  appHesto,  80. 

MASH  TUBS, 

removable  by  tenant,  110  (w), 
pass  with  freehold,  245,  275. 

MATERIALS,  of  incomplete  erection,  query  as  to,  36. 

MAXIMS, 

rea  accessoria  sequitur  rem  princtpalem,  20. 
quicquid  plantatur  aolOy  solo  cedit^  28,  32,  293. 
aolo  cedit  quod  solo  incedijicatur  (or  tmplantatur)^  39  (o). 
principal  shall  not  be  destroyed  by  taking  away  the  acces- 
sory, 70,  173. 
modus  et  conventio  vincunt  legem,  145. 
de  minimis  non  curat  lex,  153  (t), 
actio  personalis  moritur  cum  persond^  200,  356. 
the  heir  is  to  be  preferred  to  the  executor,  240. 
quod  cedificatur  in  ared  legatd  cedit  legato,  322. 

MELONS,  may  be  emblements,  267. 
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mLLS, 

what  description  of,  removable,  4  (^),  57,  97,  217,  225  (/*)> 

229,  241. 
machinery  of,  when  removable,  152.    See  Machinery. 
mortgage  of,  passes  the  stones  and  tackling,  294,  297. 
seizTire  of,  under  n.  fieri  facia$,  394. 

sails  and  wheels  of,  considered  part  of  the  freehold,  225  {h), 
fender  of,  placed  on  soU  of  another,  36. 
special  provisions  in  leases  of,  as  to  machinery,  &c.,  163  (t(;), 

414. 
See  next  title;  Wind-Mills;  CmEB-MiLLS. 

MILLSTONES, 

removed  for  picking  are  constructively  annexed,  20,  278, 

389. 
are  parcel  of  the  freehold,  and  go  to  the  heii*,  182,  214,  278. 
pass  by  devise  or  conveyance  of  the  mill,  278,  323. 

or  by  mortgage  of  the  mill,  294. 
put  up  in  substitution  for  others,  152. 
are  not  distrainable,  388. 

although  removed  for  picking,  389. 

M[NES, 

working  of,  a  species  of  trade,  97,  168,  171. 
machinery  of,  removable  by  tianants,  44,  51,  167. 
not  personalty  as  against  the  heir,  225  et  seq. 
mahcious  injuries  to,  felony,  404. 
stealing  from,  403. 

provisions  in  leases  of,  as  to  fixtures,  163  {w),  414. 
subject  to  the  customs  of  the  High  Peak  of  Derbyshire,  38, 
67. 

MIItRORS, 

fastened  to  wall  in  ordinary  way  ai*e  chattels,  8. 
removability  of,  107,  109,  183,  243. 

MIXED  CASES,  fixtures  for  trade,  combined  with  other  pur- 
poses, 97  et  seq.y  172,  220. 

MONUMENTS, 

in  churches,  property  in  whom  vested,  261. 
action  for  defacing,  who  may  bring,  262. 
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privilege  of  erecting,  262  {w 

MOORINGS, 

if  permanent,  are  fixtures,  8  ((2). 
occupation  by,  may  be  rateable,  347  • 

MORTAR,  effect  of  fastening  by,  11  {p). 

MORTGAGE.    See  Bills  of  Sale  Acts. 
of  fixtures,  apart  from  the  land,  293. 
of  land,  conveys  all  things  annexed,  293,  298. 
actually  or  constructively,  294. 
before  or  after  the  mortga^ge,  295. 
or  out  of  a  partnership  fund,  296. 
whether  land  freehold,  copyhold,  or  leasehold,  294. 

ll2 


484  INDEX. 

UOBHOAGE— continued. 

of  land,  conveys  all  things  annexed — cont 

whether  mortgage  to  legal  or  equitable,  294  (r),  298. 
or  even  by  mere  deposit  of  deeds,  299. 
.  unless  a  contrary  intention  appears,  296. 
mere  enumeration  of  specific  articles  does  not  show 

such  intention,  297. 
the  intention  to  be  gathered  from  the  deed  as  a  whole, 
298. 
distinction  between,  by  assignment  and  by  underlease  as  to 

fixtures,  295. 
attornment  clause  in,  effect  of,  303. 
of  mill,  passes  stones  and  tackling,  294. 
possession  after,  by  mortgagor  not  fraudulent,  300,  301. 
whether  land  freehold  or  leasehold,  302. 

MOETGAGEE, 

claim  of,  to  fixtures,  as  against  trustee  in  bankruptcy,  307, 

308  et  aeq, 
remedy  of,  where  fixtures  are  wrongfully  removed,  367. 
damages  recoverable  by,  371. 

MOETGAGOR, 

may  not  remove  fixtures  pending  the  mortgage,  302. 

nor  deprive  mortgagee  of  his  rights  by  a  voluntary  act, 
303. 
possession  of  fixtures  by,  not  fraudulent,  300,  301. 

See   Bills   of  Sale  Acts;    Mortgage;    Reputed 
Ownership. 

MORTMAIN  ACT,  removable  fixtures  held  to  be  personalty 
within,  324. 

MOURNING,  hung  in  churches,  the  incumbent  entitled  to,  263. 

"MULES,"  decision  as  to,  in  Hellawdl  v.  Eastwood,  10,  391. 

MUTA  a\NUM,  of  bishops,  260  {p). 


NAILS, 

fastening  by,  8,  12  c^  aeq.y  70. 

no  necessary  distinction  between,  and  fastening  by  screws, 
122  (n). 

NAVIGABLE  RIVER,  erections  in  bed  of,  37. 

NURSERY  GROUNDS, 

trees,  &c.,  in,  not  distrainable,  392. 
See  next  title. 

NURSERYMEN, 

may  remove  trees,  &c.,  planted  for  sale,  101,  125(6),  161  {q). 
fruit  trees,  when  removable  by,  101. 
whether  they  may  remove  hot-houses,  &c.,  102. 
stock  of,  goes  to  their  executors,  266  (i). 
See  Gardeners  and  Gardens. 
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ONSTAND,  right  of,  by  outgoing  tenant,  in  respect  of  fixtures, 
162. 

ONUS  OF  PROOF, 

in  questions  of  annexation',  24. 

of  possession  of  premises  after  expiration  of  term,  159. 

OEDER  AND  DISPOSITION,  308.  See  Reputed  Ownership. 

ORDINANCE,  of  London,  respecting  fixtures.    See  Introduc- 
tion; Appendix  (A). 

ORGAN, 

when  annexed  to  freehold,  9. 

in  churches,  jjroperty  in  whom  vested,  264. 

control  of,  is  in  the  parson,  264  {e), 

ORNAMENT,  matters  of, 

relaxation  of  the  ancient  rule  of  law,  in  favour  of,  105^  112, 

179,  242. 

principle  of  the  relaxation,  107, 110,  116,  180,  248. 
extent  of  tenant's  right  of  removal  considered,  118. 
mode  of  annexation  importeuit,  119,  125. 
permanent  nature  of  erection,  122,  126. 
inj  ury  done  by  removal  may  defeat  the  right,  70, 123, 126. 
slifi:ht,  a  subject  for  compensation,  123. 
liability  of  tenant  to  repair,  124. 
custom  may  be  considered,  126,  and  see  Custom. 
intention  of  party  erecting,  126  (c),  and  see  Intention. 
is  an  exception  not  to  be  extended,  112,  126. 
utensils  afl^ed  for  domestic  convenience,  117,  180,  243. 
may  be  removed  by  tenants,  117. 
description  of,  removable  by  them,  110  {wY  114. 
may  be  removed  by  tiie  executors  of  tenants  for  life  or  in 
tan,  179. 
description  of,  removable  by  them,  180  et  aeq. 
what,  may  be  removed  by  the  executors  of  tenants  in  fee, 

180,  242  et  seq. 

by  ecclesiastical  persons,  191. 
right  to  remove  must  depend  on  the  particular  case,  112, 

114,  125. 
fixed  in  churches,  property  in  whom  vested,  254,  261,  263. 
belonging  to  a  bishop  s  chapel,  196,  255. 

See  House;  Domestic  Furniture ;  Tenant ;  Tenant 
FOR  Life;  Heir;  Appendix  (B). 

ORNAMENTAL  FIXTURES,  105,  179,  242.    See  last  title. 

OSIER  BEDS,  making,  &c.,  of,  compensation  for,  83. 

OUTGOING  TENANT, 

what  fixtures  he  may  remove.  See  Fixtures;  Appendix (B). 
sale  of  fixtures  by,  to  incoming  tenant,  160  (n),  288,  289, 419. 
stipulations  for  re- valuation,  &c.,  of  fixtures  at  ike  end  of 

his  term.    See  Appendix  (D). 
his  right  of  onstand  in  respect  of  fixtures,  162. 
&e  Incoming  Tenant. 
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OUTHOUSES,  pass  on  oonyeyance  of  houae,  279. 

OVENS, 

rieht  of  heir  to,  245,  247. 

whether  liable  to  execution  against  the  owner  in  fee,  395. 


PALING,  59. 

is  incident  to  the  inheritance,  213  (5),  214. 
stealing  of,  401. 

PANELS,  glasses,  and  pictures  in,  8, 107,  181,  245,  325. 

PABCEL  OE  NO  PAECEL,  a  question  of  fact,  160. 

PABK, 

deer  in,  pass  with  the  inheritance,  258. 

unless  tame,  or  testator's  interest  chattel,  258  (k),  260. 
whether  the  heir  can  claim  except  in  respect  of  a  legal 
park,  258  {k). 

PAESON, 

soil  and  freehold  of  the  church  is  in,  261,  263  {y), 

cannot   remove    monuments,   &c.,  legally  set  up  in  tho 

church,  261. 
right  of,  to  grant  a  vault  in,  262  (w). 

to  mourning  hung  in  the  churdi,  263. 

to  timber  and  scaffolding  erected  on  public  occasions, 

263. 
to  the  materials  of  pews  and  seats  when  severed,  263. 
to  trees  in  churchyard,  265. 
organ  of  church  does  not  belong  to,  264. 

but  the  organist  is  subject  to  his  control,  264  (e). 
See  Incumbent;  Dilapidations;  Ecclesiastical 
Persons. 

PAESONAOE  HOUSE,  fixtures  in,  when  removable,  191,  192. 
See  Dilapidations  and  Incumbent. 

PAETITIONS,  waste  in  pulling  down,  49,  61,  357. 

PAETNEE,  fixtures  put  up  by,  after  mortgage,  296. 

PAETEIDGES,  259,  260. 

when  the  subject  of  larceny,  259  {I), 

PASTOEAL  HOLDINGS,  within  Agricultural  Holdings  Act, 
80. 

PAVEMENT,  whether  removable,  49,  61. 

PAYMENT  of  money  into  court,  effect  of,  292  {k). 

PENNONS,  hung  in  a  church,  property  in  whom,  254,  261. 

PEEMISSIVE  WASTE, 

tenant  for  life  whether  liable  for,  187  (a). 

action  on  the  case,  whether  it  lies  for,  358.  See  Appendix  (G). 
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PEEPETUAL  CUEATB,  liable  for  dilapidations,  202. 

PERSONALTY.    See  Assets,  Personal  ;  Exbcutob. 

PEWS, 

right  to,  and  property  in,  263. 
materials  of,  when  severed,  263. 

PHEASANTS,  259,  260. 

when  the  subject  of  larceny,  259  (/). 

PICTUEES, 

whether  annexed  to  freehold,  8,  9  (/). 
remoYable  when,  107,  181,  243,  245. 
ancient,  considered  as  heir-looms,  254. 

PEEE  GLASSES,  116.    SeeMnmoES;  Looking- Glasses. 

PIGEON-HOUSE,  wM»  to  destroy,  259,  363. 

PIGEONS, 

whether  they  pass  with  the  inheritance,  258,  260. 
waste  to  destroy  the  stock  of,  259,  363. 
tame,  larceny  to  steal,  261  (r). 

PILE,  in  bed  of  navigable  river,  37. 

PILLARS,  151. 

granary  built  on,  a  chattel  by  custom  in  Hampshire,  240, 

373  (a). 
of  brick  and  mortar,  115,  151. 

PINERY,  erected  in  garden,  not  removable,  110,  122. 

PIPES, 

annexation  by,  14,  343. 

when  removable,  57,  113,  151,  154. 

laid  in  ground  for  water  or  gas,  rateable,  347,  348. 

pass  by  grant  of  a  house,  278  (le). 

in  factory,  &c.,  bill  of  sale  of,  285,  286. 

affixed,  stealing  of,  401  (m). 

PLANT,  ^ 

in  breweries,  &c.,  when  removable,  57,  62,  167  et  seq,,  226 
etseq, 

S asses  by  a  mortgage,  301. 
emised  with  brewery,  nature  of  the  tenant's  interest, 
291, 396.    See  Appendix  (D). 
devised  with  brewery,  327. 
rateability  of,  339  et  acq, 

PLANTS.    See  Tbees  ;  Flowebs. 
larceny  of,  402,  403. 

PLEADING,  fixtures,  how  to  be  described  in,  370,  383. 
POLLARDS,  property  in,  102  (r),  368  (i). 
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POOR'S  RATE.    See  Rateable  Value. 

land,  &c,,  improYed  by  annexations,  rateable  aooording  to 
improved  value,  338. 
as  by  a  weighing-machine,  339. 
by  steam-engines  or  other  machinery,  339  d  eeq. 
by  water  or  gas- pipes,  347,  348. 

whether  the  property  must  be  actually  affixed,  340, 
342,  345,  346. 
mode  of  assessment  to,  338  (a),  340. 

PORCH,  7  (y). 

PORTABLE  ENGINE,  15. 
rate  in  respect  of,  344. 

PORTRAITS,  ancient,  considered  as  heir-looms,  254. 

POSSESSION, 

of  fixtures,  not  a  reputed  ownership,  309,  311,  317. 

after  a  mortgage,  not  fraudulent,  300,  301. 
effect  of  tenant's  remaining  in,  after  his  term,  133  et  $eq,, 

420. 
delivery  of  by  tenant,  without  prejudice,  effect  of,  141. 

POSSIBILITY, 

tenant  apres,  rights  of,  189. 
of  grantee  of,  189. 

POST  WINDMILL,  4  {k). 

renting  of,  will  not  confer  a  settlement,  349. 
vote  at  election  in  respect  of,  held  good,  350. 

POSTS, 

buildings  on,  not  considered  part  of  the  freehold,  4  {k). 
whether  removable,  59,  247. 
stealing  of,  403. 

POTATOES, 

may  be  emblements,  267. 
sale  of,  330. 

POTS, 

fixed,  245. 

whether  seizable  in  execution  against  owner  in  fee,  395. 

POWERS, 

right  of  removal  tmder,  as  distinguished  from  the  right  to 

fixtures,  186,  188. 
things  removable  under,  not  liable  to  execution,  394. 

PREBENDARY,  liable  for  dilapidations,  201. 

PREPARATION  OF  SOIL,  does  not  necessarily  make  chattels 
fixtures,  5,  294. 

PRESSES, 

whether  part  of  the  freehold,  121  (m),  293,  364. 
not  to  be  considered  part  of  the  house,  infavorem  vitcBy  215, 
400. 
See  CuPBOABDS ;  Olosets. 
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PEINCIPAL,  not  to  be  destroyed  by  taking  away  the  aocesBory, 
70,  173.    See  Accessoey  Bthldings. 

PEINCIPAIiS,  252.    See  Heirlooms. 

PROHIBITION  OF  WASTE, 
at  common  law,  359  (6). 
against  ecclesiastical  persons,  365. 

PBUSSIA,  laws  of,  relating  to  fixtures.    See  Intboductiok. 

PUMPS,  16,  17. 

removable  by  tenant,  56(2),  114. 
whether  they  go  to  the  heir,  246. 

PURCHASE, 

of  house,  articles  affixed  are  included  in,  275,  277,  278. 

unless  an  express  provision  to  the  contrary,  279. 
of  fixtures,  nature  of  the  interest  acquired  by,  290.     See 

Appendix  (D.)  ;  Sale. 
compulsory,  of  manufactory,  fixtures  to  be  valued  on,  277. 

PURIFIERS,  in  gasworks,  14  (a),  342. 

PUSEY  HORN,  a  charter  of  conveyance,  256. 

QUASI  PERMANENT  FASTENINGS,  effect  of,  12,  229  (n). 
QUEEN  ANNE'S  BOUNTY,  191  (a),  204  {g),  205. 

RABBITS,  tame,  right  of  executor  to,  260. 

RACKS,  of  stables,  shall  be  intended  fixed,  374  (6). 

RAILS,  69,  247.     See  Posts. 
of  a  railway,  150  (A;),  226. 
when  (ustrainaole,  391. 
when  may  be  taken  in  execution,  393  {d), 

RAILWAY,  land  improved  by,  rateable  accordingly,  340. 

RANGES, 

right  of  heir  to,  245. 

not  distrainable,  390. 

whether  seizable  in  execution  against  owner  in  fee,  395. 

RATEABLE  VALUE, 

how  to  be  ascertained,  338  (a),  342,  346. 

the  value  to  a  h3^pothetical  tenant,  342. 
may  be  derived  from  chattels  annexed  to  the  land,  338  et 
seq,,  346. 
or  chattels  permanently  used  with  the  land,  340,  342, 

346. 
but  not  from  mere  moveable  furniture,  345. 
things  enhancing,  and  things  rateable  per  «e,  distinction 

between,  343. 
of  a  weigh  house,  339. 
of  an  engine  house,  339. 
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EATEABLE  VALUE-namWntied. 

of  a  mine  with  engine  and  railway,  340. 

of  building  with  machinery  generally,  340, 

of  docks  with  cranes,  &c.,  ^0. 

of  chemical  works,  341. 

of  a  railway,  342. 

of  gasworks,  342. 

of  distiUery,  343. 

of  shipbuilding  yard  with  plant,  344. 

with  floatmg  dock,  344  (v). 
of  gas  and  water  pipes,  347. 
of  tramways,  347. 
of  telegraph  posts  and  wires,  347. 
of  permanent  moorings,  347. 
of  nouse  with  billiard  table,  346. 
what  things  to  be  taken  into  account,  346. 
occupation  must  be  permanent  and  exclusive,  347,  348. 

as  adjunct  to  non-rateable  subject,  348. 
de  facto  occupation  sufficient,  348  (A). 

BECTOEY  HOUSE,  fixtures  in,  192.   See  Incumbent;  Dilapi- 
dations; Ecclesiastical  Dilapidations  Act. 

BEINSTATEMENT, 

of  premises,  possibility  of,  does  not  render  a  fixture  remov- 

aole,  125. 
of  fixture,  possibility  of,  does  not  render  the  fixture  dis- 

trainable,  390. 

EEMAINDER-MAN, 

not  bound  by  unusual  terms  of  which  he  is  ignorant  in  lease 

by  tenant  for  life,  161. 
what  annexations  belong  to,  as  against  the  executor,  &c., 

166  et  seq.    See  Tenant  for  Life  ;  Executob. 
remedies  of,  for  the  tortious  remoyal  of  things  affixed.    See 

next  title. 

EEMEDIES, 

of  tenant  against  landlord,  procedure  under  Agricultural 

Holdings  Act,  94. 
for  the  tortious  remoyal  of  fixtures,  &c. 
at  law,  351,  366  et  aeq, 
in  equity,  359. 
by  landlord,  against  tenant, 

by  action  of  case  in  nature  of  waste,  354. 

though  there  may  be  a  covenant  to  repair,  356. 
of  trespass,  366  et  aeq, 
of  trover,  371. 
of  contract,  382. 
by  injunction,  &c.,  359  et  $eq, 
by  landlord,  against  a  stranger,  367,  379. 
by  tenant  against  a  landlord,  or  a  stranger,  366,  367,  368. 
by  remainder-man  or  reversioner,  a^inst  tenant,  355. 
against  executor  of  tenant  for  life  or  in  tail,  356. 
by  executor,  355. 

if  personal  estate  is  diminished,  355  (r). 
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BJE1UEDIE8— continued. 

agaiiist  executors,  for  injuries  by  testator,  356. 

for  waste  committed  by  themselves,  &c.,  356. 
in  the  case  of  ecclesiastical  persons, 

by  action  for  dilapidations,  199,  204. 
by  injunction  and  prohibition  of  waste,  &c.,  210  (e),  364. 
by  proceedings  in  the  ecclesiastical  courts,  200,  203  (z). 
by  vendor  against  purchaser,  for  the  price  of  fixtures  sold, 

383,  384. 
by  purchaser  against  vendor,  for  selling  fixtures  without 
title,  290  {d ).    See  Appendix  (D). 

And  see  Waste;  Injunction;   Covenant;  Tres- 
pass;  Trover;  Distress;  Execution;  Aqri- 
«  CULTURAL  Holdings  Act. 

EEMOVAL  OF  FIXTURES.    See  Appendix  (B). 
right  of  explained,  28,  31  et  seq, 

is  an  exception  from  the  rule  of  law  respecting  the 

freehold,  29,  31. 
considerations  on  which  it  depends, 
the  situation  of  the  claimant,  32. 
the  purpose  and  object  of  the  erection,  32. 
*   the  intention  of  the  party  in  annexing  the  article, 
26,  32,  65,  71,  222. 
its  nature  before  annexation,  32,  62,  65. 
its  construction  and  mode  of  annexation,  32,  65, 

173,  185. 
its    comparative  value    as   annexed,    and   when 

severed,  32,  65. 
the  destruction  occasioned  to  it  by  removal,  6,  7, 32, 

65,  72.    See  Injury  to  Fixture. 
the  injury  caused  to  the  freehold  by  the  act  of 

removal,  6,  32,  65, 72.    See  Injury. 
the    existence    of    custom  in  respect  of   similar 
articles,  32,  65.    See  Custom. 
distinguished  from  the  right  incident  to  the  ownership 
of  the  estate,  33,  186,  188. 
and    from    rights   imder    powers    appendant   to 

estates,  189,  190,  394. 
and  from  the  right  acquired  by  the  purchase  of 
fixtures,  290. 
is  a  power  coupled  with  an  interest,  33,  130. 
is  not  a  right  m  gross,  235. 
as  between  landlord  and  tenant,  40  et  seq. 
general  common  law  rule,  42. 
exception  as  to  trade  fixtures,  43  et  seq.     See  Trade 

Fixtures. 
not  extended  to  agricultural  fixtures,  75,  76. 
statutory  provisions   as   to  agiicultural  fixtures,   77 
etseq. 
may  be  excluded  by  contract,  93.    And  see  Agri- 
cultural Holdings  Acts. 
fixtui-es  for  trade  combined  with  other  objects,  97  etseq, 
fixtures  for  ornament  or  convenience,  105,  118,  179, 
242.    See  Ornament, 
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REMOVAL  OF  FIXTURES— con^nucd. 
may  be  qualified  by  contract,  93,  145. 
of  substituted  fixtures,  124,  152. 

as  between  executor  of  tenant  for  life,  or  in  tail,   and 
remainder-man,  166  et  seq, 
executor  and  beir,  211  et  aeq, 
within  what  time  to  be  exercised,  in  different  cases,  89, 127. 

See  Limitation  of  Time. 
damage  occasioned  by,  must  be  repaired,  89,  115,  124. 
special  provisions  respecting,  in  leases,  145  et  seq.,  288,  413. 
bow  enforced  by  action,  375. 

RENEWAL  of  lease,  effect  of,  156  et  »eq.    See  Lease. 

REPAIR, 

of  fixtures  demised,  418. 
of  fixtures  substituted  by  tenant,  152. 
of  damage  to  premises  by  removing  fixtures,  89,  115,  124. 
covenant  for,  now  varying  the  tenant's  right  to  fixtures,  146. 
does  not  extend  to  buildings  on  blocks,  rollers,  &c.,  414. 

REPLEVIN,  does  not  lie  for  fixtures,  388  {h).    See.  Distress. 

REPUTED  OWNERSHIP,  of  bankrupt, 
goods  in,  pass  to  the  trustee,  308  et  seq. 
common  usage  for  the  hire  of  chattels  takes  them  out  of,  of 

the  hirer,  309  (6),  318. 
fixtures  are  not  **  goods  "  within  the  meaning,  &c.,  309,  311. 
not  even  when  dealt  with  separately,  if  unsevered,  312. 
doctrine  of,  does  not  apply  to  property  affixed  to  the  free- 
hold, 317,  321  {k). 
what  may  not  amount  to,  319. 

RESERVOIR,  compensation  for  making,  83. 

REVERSIONARY  INTEREST,  in  fixtures,  sale  of  by  parol 
agreement,  valid,  330. 

REVERSIONER.    See  Landlord  ;  Freehold. 

claims  of  against  executor  of  tenant  for  life  or  in  tail,  166. 

See  Tenant  for  Life  and  in  Tail. 
remedies  of,  for  the  tortious  removal  of  things  affixed.    See 

Remedies. 

RINGS,  pass  with  a  house,  277,  323. 

RIOTOUS  ASSEMBLIES,  demolishing  of  fixed  machinery  by, 
in  mills,  mines,  &c.,  404. 

ROADS,  compensation  for  making,  &c.,  83. 

ROLLERS, 

erections  placed  on,  not  part  of  the  freehold,  3,  4,  132,  192, 
240,  373,  414. 
covenant  to  repair,  does  not  extend  to,  414. 
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ROOKS,  not  a  subject  of  property,  259  (i). 

EOOTS, 

the  subject  of  emblements,  267. 
stealing,  a  felony,  402,  403. 


SAFFRON,  the  subject  of  emblements,  267. 

SAILS,  of  windmill,  considered  part  of  the  freehold,  225  (A). 

SAINTFOIN,  the  subject  of  emblements,  268. 

SALE, 

of  house,  &c.,  when  fixtures  included  in,  274  et  seq, 

of  house  and  fixtures,  what  things  to  be  valued  on,  289. 

See  Appendix  (D). 
compulsory,  fixtures  to  be  valued,  277. 
of  reversionary  interest  in  fixtures,  330. 
of  fixtures,  by  landlord  to  tenant,  289.    See  Appendix  (D). 
by  outgoing  to  incoming  tenant,  289.    See  Ap- 
pendix (D). 
nature  of  the  interest  conferred  by,  290. 
effects  a  severance  when  complete,  384  (i). 
remedy  of  purchaser,  if  made  without  title,  290  {d), 
whether  agreement  for,  is  within  the  Statute  of  Frauds, 

328. 
stamps   on    agreements  relating   to,    33d.    See    Ap- 
pendix (C). 
schedule  on,  288  (b). 

See  Bills  of  Sale  Act,  1878. 

SALT  PANS, 

are  trade  fixtures,  52,  57,  97,  150. 

Sass  to  the  heir  with  the  estate,  222. 
ecision  respecting  them,  considered,  223. 

SAND,  blown  upon  a  close,  becomes  part  thereof,  36  (/). 

SASHES,  of  window,  4,  401  {k). 

SAWS,  circular,  bill  of  sale  of,  286  (w). 

SCAFFOLDING, 

erected  in  churches  on  public  occasions,  belongs  to  the 

parson,  263. 
custom  of  London  to  erect  in  adjoining  land,  35. 

SCHEDULE, 

of  fixtures,  when  it  should  accompany  lease  or  other  con- 
veyance, 288  (6). 
is  not  receivable  in  evidence  unless  stamped,  335. 
stamp  required  on,  in  different  cases.    See  Appendix  (C). 

SCOTCH  LAW, 

in  respect  of  fixtures,  39  (o).    See  Tntrodxtotiok. 

the  same  as  English  law,  234. 
lease  is  a  heritable  subject  by,  234. 
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STATUTE  OF  FRAUDS— conttnuerf. 
"  goods,  wares  and  merchandizes/' 

do  not  include  fixtures,  332,  333,  334. 

nor  growing  crops,  333. 
eecuSf  if  property  does  not  pass  until  after  severance,  335. 
effect  of  appraisement  on  the  applicability  of  the  statute,  332. 

STATUTES, 

equitable  construction  of,  353. 
referred  to.    See  the  Table  of  Statutes. 

STEAM-ENGINES,, 

when  a  part  of  tlie  freehold,  12  et  seq, 

removable  by  tenants,  &c.,  51,  55,  56,  97,  167,  169. 

pass  to  the  heir,  as  against  the  executor,  226  et  seq. 

bill  of  sale  of,  285,  286. 

if  fixed,  do  not  pass  to  trustee  in  bankruptcy  as  goods, 

310,  319. 
whether  they  pass  by  bequest  of  personal  estate,  218  (m), 

240. 
walls  or  sheds  of,  considered  accessories,  63,  64. 
when  liable  to  poor's  rate,  340  et  aeq, 
malicious  injuries  to,  felony,  403,  404. 

See  Engines;  Machinery;  Trade  Fixturea. 

STEAM-HAMMER,  anvil,  though  not  fixed,  a  part  of,  389. 

STEAM- WINCH,  when  a  chattel,  5. 

STEEL- YARD,  attached  to  house,  rate  in  respect  of,  339. 

STILLS, 

*  when  a  part  of  the  freehold,  4. 
if  fixed,  do  not  pass  to  assignees  of  bankrupt,  309. 
otherwise,  ii  placed  on  horses  or  frames,  309. 

STOCKING-FRAMi;,  11  (n). 

STONES, 

of  dry  wall  constructively  annexed,  21. 
becoming  imbedded  in  soil,  property  in,  36. 

STOVES, 

removable  by  tenant,  109,  110  (w;). 
pass  with  house,  245,  275,  326. 

STRAIGHTENING  PLATES,  when  considered  chattels,  4. 

STRAWBERRY  BEDS,  not  to  be  destroyed,  by  gardeners, 
&c.,  101. 

SUBSTITUTED  FIXTURE, 

covenants  attach  to,  \62  et  seq.^  362. 

tenant  may  lose  his  rieht  to,  by  agreement,  152. 

on  removal  of,  original  to  be  replaced,  124. 

SUN  DIAL,  stealing,  a  felony,  401  (o). 

SWANS, 

whether  they  pass  with  the  inheritance,  259. 
may  be  the  suoject  of  larceny,  259  (/). 
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TABLES,  fixed  or  donnant, 

removable  by  tenant,  61,  105. 

pass  with  inheritance,  213  et  seq.^  242,  246. 

billiard,  whether  rateable,  346. 

TABLETS, 

in  churches,  right  to  erect,  262  {w), 
property  in  whom  vested,  261. 

TAPESTRY,  fixed  to  walls,  when  removable,  108,  181,  244. 
See  BLlnginos. 

TEAZLES,  whether  the  subject  of  emblements,  267. 
TELEGRAPH  POSTS  AND  WIRES,  rateabiHty  of,  347. 
TELESCOPE,  upon  foundation,  not  necessarily  a  fixture,  5  {<]), 

TENANCY, 

by  reason  of  employment,  not  within  Agricultural  Holdings 

Act,  81. 
contract  of,  defined,  85  («). 

change  of,  how  affecting  tenant's  rights  to  fixtures,  156, 
157  (d). 
to  compensation  for  improvements,  82  (/). 
See  the  following  titles. 

TENANT, 

not  liable  for  waste  at  common  law,  43,  352. 

made  liable  by  statutes  of  Marlebridge  and  Gloucester,  43, 

352. 
light  of,  in  removing  fixtures,  is  a  relaxation  of  the  law  of 
waste,  43  {g), 
this  relaxation  when  first  allowed,  44. 
whether  it  proceeded  originally  on  the  ground  of  trade, 
45  et  seq. 
IB  more  favoured  in  respect  of  fixtures  than  other  classes  of 

persons,  50,  174,  175. 
may  remove  trade  fixtures,  49,  53. 
principle  of  the  rule,  50,  53. 
public  benefit  the  ground  of  the  rule,  53. 
extent  of  the  rule,  54  et  aeq, 
substantial  buildings  not  removable,  62. 
buildings  accessory  to  a  removable  utonsH,  63,  103. 
instances  of  trade  fixtures,  45,  55  et  eeq,,  409. 
general  rules  respecting  his  right  to  trade  fixtures,  71. 
may  remove  fixtures  for  trade  combined  with  other  pur- 
poses, 97.  ^ 
suggested  instances  of  these  mixed  cases,  99. 
may  remove  fixtures  put  up  for  ornament,  105. 
principle  of  this  rule,  116.    See  Ornamext. 
particular  instances  of  ornamental  fixtures,  410. 
general  rules  respecting  his  right  to  ornamental  fix- 
tures, 112,  118,  125. 
may  remove  fixtures  put  up  for  domestic  use  and  furniture, 
117. 
F.  KK 
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may  remoye  fixtures,  &c. — co7iUnued, 

instances  of  fixtures  for  domestic  use,  &c.»  110  {to),  114, 
411. 
may  remove  buildings  plaoed  on  blocks,  pattens,  plates,  &c., 

3,  4,  132,  413. 
agricultural  fixtures,  not  removable  at  common  law  by,  73. 
aliter  by  statute,  77  et  seq. 

See  Aqricultural  Holdings  Acts. 
present  position  of  agricultural  tenant  in  respect  of  fixtures, 

96. 
cannot  remove  fruit  trees,  shrubs,  flowers,  &c.,  102. 

unless  in  nursery-grounds,  &c.,  101.     See  Nxtbsery- 
men;  Gardeners;  Market  Gardens. 
may  be  prevented  from  removing  fixtures  by  the  terms  of  hia 
lease,  93,  145  et  »eq,,  162. 
as  by  a  covenant  to  repair,  146. 
or  by  taking  a  new  lease,  156  et  seq. 
or  by  circumstances  implied  from  an  agreement  with 
his  landlord,  155. 
must  remove  his  fixtures  within  the  term,  128. 

effect  of  his  continuing  in  possession,  130  et  seij, 
of  uncertain  interest,  entitled  to  reasonable  time,  143. 
See  Agricultural  Holdings  Act. 
liability  of,  to  repair  damage  occasioned  by  the  removal  of 

fixtures,  89,  115,  124. 
what  fixtures  he  is  to  pay  for,  on  taking  possession, 
to  his  landlord,  289,  292. 
to  an  outgoing  tenant,  290. 

See  Outgoing  and  Incoming  Tenant  and  Appen- 
dix (D). 
nature  of  the  interest  he  acquires  on  the  purchase  of  fixtures, 

87,  290.    See  Sale. 
nature  of  his  interest  when  fixtures  are  demised  to  him,  291. 
is  bound  to  repair  the  articles  demised,  418. 
or  others  substituted  in  lieu  of  them,  152. 
mortgage  of  fixtures  by,  293.    See  Mortgage. 
bankruptcy  of,  309.    See  Trustee  in  Bankruptcy. 
his  fixtures  seizable  under  a  fieri  facias,  28,  313(«). 
his  right  to  emblements,  270,  271,  272. 
remedies  by  and  against,  for  tortious  removal  of  fixtures, 

&c.,  351,  366.    See  Remedies  ;  Waste. 
stipulations  by,  for  re-valuation  of  fixtures  at  the  end  of  his 

term.    See  Appendix  (D). 
rules  and  directions  to,  respecting  the  purchase,  valuation, 
&c.,  of  fixtures.    See  Appendix  (D). 

See  Fixtures;  Demise;  CovENAirr;  Valuation; 
Emblements. 

TENANT  AT  WILL, 

not  within  the  Agricultural  Holdings  Act,  81. 

his  right  to  emblements,  270. 

not  liable  for  permissive  waste,  352.    See  Appendix  (G). 

may  be  sued  in  trespass  for  voluntary  waste,  367  (6). 
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TENANT  BY  THE  CUETESY, 
is  liable  for  waste,  189,  352. 
rights  in  fixtures  same  as  tenant  for  life,  189. 

TENANT  IN  DOWEE, 

liable  for  waste  at  common  law,  189,  352. 
what  may  be  removed  by,  189. 
See  next  title. 

TENANT  FOR  LIFE, 

not  punishable  for  waste  at  common  law,  352. 

made  liable  by  statutes  of  Marlebridge  and  Gloucester,  187, 

352. 
whether  liable  for  permissive  waste,  187  (ci),  358.    See  Ap- 
pendix (G). 
his  position  as  to  waste  compared  with  that  of  tenant  in  tail, 

187,  189. 
his  right  in  respect  of  fixtures,  167,  187. 
trees  and  timber,  187  (e). 

if  without  impeachment  of  waste,  188.    See  I^IPEACH- 
MENT  OF  Waste. 
has  a  power  without  an  interest,  189. 
when  he  may  devise  chattels  affixed  to  the  freehold,  322. 
ancient  rule  of  law  relaxed  in  favour  of  his  personal  estate,  1 68. 
this  relaxation  when  first  allowed,  167. 
not  so  extensive  as  in  the  case  of  a  common  tenant,  175. 
executor  of,  is  entitled  to  trade  fixtui*es,  167  ej  seq.f  172. 
extent  of  this  privilege,  172. 
particular  instances  described,  &c.,  167. 
general  rules  respecting  his  right  to  trade  fixtures,  177. 
is  entitled  to  fixtures  for  trade  and  other  purposes  com^ 

bined,  172. 
is  entitled  to  fixtures  for  ornament  or  domestic  furniture,  179. 
particular  instances  described,  181. 
not  limited  to  chattels,  183. 

general  rules  respecting  his  right  to  ornamental  fix- 
tures, 184. 
on  same  footing  as  executor  of  tenant  in  tail,  169. 
his  right  to  fixtures,  as  compared  with  that  of  his  testator, 
189. 
how  far  it  may  be  inferred  from  the  right  of  a  common 

tenant,  175. 
and  from  that  of  an  executor  of  tenant  in  fee,  174. 
allowed  a  reasonable  time  for  the  removal  of  fixtures,  178  (z). 
his  right  to  emblements,  269. 

remedies  by  and  against,  in  respect  of  fixtures,  355.     See 
Executob;  Bemedies. 

TENANT  IN  FEE, 

ancient  rule  of  law  in  favour  of  his  heir  and  real  estate,  212, 

240. 
modem  relaxation  in  favour  of  his  i>ersonal  estate,  219, 
220,  242. 
is  less  extensive  than  in  other  cases,  174,  219. 
contradictory  opinions  respecting  the  degree  of  re^ 
laxation,  216  et  seq, 

kk2 
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claims  to  trade  fixtures  as  between  heir  and  Gzeoutor  of, 
211  et  8€q, 
semhUy  executor  not  entitled  to  trade  fixtures,  237. 
nor  to  fixtures  for  trade  combined  -with  other  pur- 
poses, 220  et  8€q.,  237. 
executor  of,  not  entitled  to  things  accessory  to  the  realty,  22 1 . 
as  salt  pans  in  salt  works,  222. 

formerly  held  entitled  to  machinery  in  calico  works,  219. 
-  how  far  entitled  tx)  fixtures  for  ornament  and  con- 
venience, 242  et  acq, 
particular  instances  described,  243  et  9eq, 
general  rules  respecting  his  right  to  ornamental  fixtures, 

247. 
decisions  relating  to  these  fixtures  not  uniform,  243, 245. 
is  entitled  to  such  things  as  are  not  actually  affixed»  240. 
unless  constructively  aflSxed,  241. 

See  Executor;  Heir;  Heib-looms. 

TENANT  IN  TAIL, 

may  commit  every  kind  of  waste,  186. 

as  may  his  grantee,  186. 
tenant  apres  possibility ,  position  of,  189. 

position  of  grantee  of,  189. 
executor  of,  on  the  some  footing  as  executor  of  tenant  for 

life,  169. 
executor  of,  his  rights  as  against  the  heir  in  tail,  190. 
compared  with  those  of  a  common  tenant,  175. 
and  with  that  of  executor  of  tenant  in  fee,  174. 
remedies  by  and  against,  in  respect  of  fixtures,  355,  356. 
See  Remedies. 

TENANT  POUE  AUTER  VIE, 

his  rights  after  death  of  cestui  que  vie,  187. 
as  to  emblements,  269. 

TENANT'S  FIXTURES,  appHcation  of  term,  1.     See  Ap- 
pendix (B). 
are  parcel  of  the  freehold,  28,  29. 

TENTS,  not  fixtures,  8. 

THRESHING  MACHINE, 

when  a  fixture,  12  (r). 
maliciously  breaking,  &c.,  404  (y). 

TIMBER, 

annexed  to  house  or  soil  of  another,  right  of  property  in, 
30,  34,  35,  370. 
See  Alieno  Solo  ;  Tbees. 

TIME, 

for  removing  fixtures,  limitation  of,  127  et  seq, 

when  claimant's  interest  is  uncertain,  135,  140,  143. 
when  it  expires  by  his  own  act,  140. 
See  Limitation  of  Time. 
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TOMBSTONES, 

property  in  whom  vested,  261,  262. 

trespass  may  be  brouglit  for  remoying,  &c.,  262. 

TEADE, 

said  to  be  of  a  personal  nature,  53. 

privilege  of,  a  ground  for  the  removal  of  fixtures,  40. 

whether  recognized  in  the  early  decisions,  44. 

when  fully  established,  49. 

principle  on  which  it  is  founded,  50,  53,  230. 

agricmture  not  within  the,  75. 
usage  of,  how  far  applicable  to  the  light  to  fixtures,  25, 
65,  67*    See  Custom. 

rebuts  reputed  ownership  of  chattels,  309  (6). 

TEADE  FIXTUEES, 

right  of  tenant  for  years  to  remove,  40  d  seq, 

rule  as  to,  49,  53,  71. 
in  what  cases  removable  by  tenants,  54. 
form  part  of  the  personal  estate  of  tenants  for  life  or  in  tail, 

167  et  seq, 
semhle  not  personal  estate  between  executor  and  heir,  211 

et  seq,,  237. 
right  of  removal  of,  by  what  circumstances  affected,  62,  63, 

65,  145,  173,  239. 
particular  instances  of,  described,  49  et  seq,y  409. 
substantial  buildings  are  not  removable,  62. 
buildings  accessory  to  a  removable  thing  may  be,  63,  103r 
when  to  be  valued  on  purchase  of  land  under  compulsory 

powers,  277. 
of  a  mixed  character,  removable,  97  et  seq, 
particular  instances  described,  99. 

See  Tenant;  Tenant  for  Life;  Tenant  in  Tail; 
AND  Tenant  in  Fee. 

«*  TEADE  MAOHINEEY,"  within  the  meaning  of  the  Bills  of 
Sale  Acts,  285,  286,  305. 

TEAM  PLATES,  may  be  chattels,  5,  150  (ife),  391  («),  393  (d). 
TEAMWAYS,  rateability  of,  347,  348. 

TEANSFEE,  of  fibctures,  274.  See  Sale  ;  Purcjhase  ;  Con- 
tract; Mortgage;  Bankruptcy;  Devise;  Statute  of 
Frauds;  Stamps. 

TEEES, 

and  fruit  of,  go  to  the  heir  with  the  land,  266, 
right  of  tenants  to,  101,  102,  368  (t). 
property  in,  when  growing  in  churchyard,  265. 
planted  alieno  solo^  35. 
when  roots  grow  in  adjoining  land,  35. 
planted  in  boxes  are  chattels,  374  {b). 
fruit  or  boughs  falling  into  adjoinmff  land,  35,  133  (r). 
trespass  or  troyer  for  cutting  and  canning  away,  370, 
375  et  $eq. 
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destruction  of,  in  gardens,  &c.,  is  waste,  102,  125  (&). 
may  be  remoyed  by  nurserymen,  101,  125  (6). 

or  by  their  executors,  266  (t). 

not  by  private  persons,  102,  125  (6). 
not  the  subject  of  larceny  at  common  law,  399. 

made  so  by  statute,  402. 
not  distrainable  in  nursery-srounds,  392. 
on  copyholds,  rights  of  copyholder  as  to,  368  (t). 
pollard,  property  in,  102,  368  (t). 

TBESPASS, 

quare  dausum  /regit  for  fixtures,  when  it  lies,  133  (r),  366 

et  8eq, 
de  bonis  cuportatiSf  in  what  cases  maintainable,  367. 
right  of  auctioneer  in  possession  to  maintain,  369. 
light  to  maintain  may  be  in  different  parties,  before  and  after 

severance,  369. 
if  the  severance  and  asportation  are  one  continuous  act, 

369. 
lies  for  removing  and  defacing  tombstones,  262. 
does  not  lie  against  vendee  of  sheriff,  on  tortious  sale  of 

fixtures,  381. 
pleading  in  actions  of,  370. 
damages  recoverable,  371. 
evidence  in,  370  (p). 

TROVER,  action  of, 

fixtures,  not  the  subject  of,  while  annexed,  372. 

cannot  be  sustained  for  mere  severance  without  removal, 

371. 
whether  maintainable  when  the  severance  and  removal  is 

one  continuous  act,  375. 
lies  for  removing  the  soil  in  taking  away  dung,  379. 
when  a  concurrent  remedy  with  trespass,  380. 
in  what  cases  maintainable  in  respect  of  fixtures,  371,  379. 
by  landlord  a^nst  tenant,  379. 
by  tenant  agamst  stranger,  380. 

against  landlord,  380,  390  (n). 
by  reversioner,  380  («). 
property  claimed  in,  not  presumed  to  be  fixed,  374. 

even  though  described  as  **  fixtures,*'  374. 
what  amounts  to  a  conversion,  378. 
demand  of  the  property  and  refusal  evidence  of  conversion, 

378,  381. 
meajBure  of  damages,  381. 

TRUNKS,  in  mines,  &c.,  malicious  injuries  to,  404. 

TRUSTEE  IN  BANKRUPTCY, 
fixtures  do  not  pass  to, 

as  goods  and  chattels,  288,  309,  313. 

nor  as  being  in  the  reputed  ownership  of  bankrupt, 

288,  317. 
whether  put  up  by  tenant  or  freeholder,  320« 
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TEUSTEB  IN  BANKEUPTCY— confmu^d. 
fixtures  do  not  pass  to — continued, 

except  in  so  far  as  lie  succeeds  to  the  bankrupt's  interest 
in  the  term,  313. 
unregistered  bill  of  sale,  how  far  yoid  as  against,  287. 
when  he  may  remove  fixtures  after  forfeiture  of  lease,  138, 

162. 
has  the  same  right  of  removing  fixtures  as  the  bankrupt 

has,  140,  313,  319. 
takes  all  goods  in  the  reputed  ownership  of  the  bankrupt, 

308. 
may  exercise  any  powers  of  the  bankrupt  in  respect  of 

property,  313  (o). 
effect  of  dfisclaimer  by,  under  Act  of  1869 . . .  314,  316. 
disclaimer  by,  provisions  of  Act  of  1883  as  to,  315,  316. 
may  both  sever  fixtures  and  disclaim,  316. 
SeeFixTUEEs;  Eeputed  Ownership. 

TUBS, 

fixed,  right  of  heir  to,  245. 

removable  by  tenants,  110  (w).    See  Vats. 

TURF,  removal  of,  102  (u). 

TURNIPS,  may  be  emblements,  267. 

UNDERLEASE,  cautions  to  tenants  on  taking,  288  (&).    See 
Appendix  (D).    And  see  Incoming  Tenant. 

UNDERLESSEE, 

effect  of  forfeiture  or  surrender  by  lessee,  140. 

is  bound  by  covenants  in  head  lease,  155  (v). 

effect  of  disclaimer  by  tenant's  trustee  upon,  316,  317. 

UNITY  OP  OCCUPATION,  inference  from,  327. 

USAGE, 

distinguished  from  custom,  67,  68. 

adds  a  term  to  the  contract,  67,  177  (x), 

need  not  be  immemorial,  68. 

essentials  of,  68. 

immaterial  where  contract  is  express,  1 53. 

evidence  of,  to  show  that  article  is  a  chattel,  24. 

inadmissible  between  executor  of  tenant  for  life  and 
remainderman,  177  {x), 
may  rebut  reputed  ownership,  309  (6),  318. 

UTENSILS. 

in  distilleries,  &c.,  16,  276,  309.    See  Yats. 
removal  of,  57,  62. 
demise  of,  with  premises,  29L 
rateabihty  of,  343. 

YALUATION.    See  Appraisement. 

**  fixtures  to  be  taken  at,*'  what  articles  to  be  included,  269. 
upon  the  sale  of  house,  289. 
between  landlord  and  tenant,  145  (a),  289. 
between  outgoing  and  incoming  tenai]it,  289, 
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of  fixtures,  cautions  and  directions  concerning, 

to  cutting  and  incoming  tenants,  164.    See  Appen- 
dix (D). 
to  landlords,  292. 
to  brokers,  289.    See  Appendix  (D). 

their  practice  must  be  in  accordance  with  the 
law,  69. 
stamps  on.    See  Appendix  (C). 

VAENISH  HOUSE, 

when  removable  as  a  trade  erection,  60,  130. 
decision  relating  to,  examined,  132. 

VASES,  when  a  part  of  the  freehold,  22,  23,  181. 

VATS, 

placed  upon  brickwork  are  chattels,  4, 

for  trade,  removable,  45,  49,  61,  62. 

pass  with  the  inheritance  to  the  heir,  212,  214,  215. 

by  conveyance  of  the  land,  274. 

VAULTS,  privilege  of  making,  in  a  church,  262  {w), 

VENDOE  AND  PUECHASEE.    See  Sale  and  Pubohase. 

VEEANDAH, 

not  removable,  7  (y). 

when  an  "  erection,"  149  (f). 

VICAE,  AND  VIOAE  OHOEAL, 
liable  for  dilapidations,  201. 

VINES,  removal  of,  102. 

VOTING",  right  of,  in  respect  of  property  increased  in  value  by 
annexations,  350. 


WAINSCOT, 

is  part  of  the  house,  7  (a;),  116  (t). 

whether  removable,  105,  108,  109,  112,  119. 

right  of  heir  to,  215,  247. 

when  devisable,  322. 

if  loose,  goes  to  the  executor,  214. 

pictures  and  glasses  put  up  in  lieu  of,  107,  243. 

WALLS, 

stones  of  dry,  are  part  of  the  freehold,  21. 

fixtures  annexed  to,  early  distinctions  respecting,  45,  47, 

48. 
injury  to,  by  removal  of  fixtures,  69,  114.    See  Injury. 
when  considered  accessory  buildings,  63,  173. 

WAEDEOBES,  121  (m),  364.    See  Closets  ;  Cupboakds. 
«*  WASHES,"  decision  as  to,  14. 
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WASTE, 

tenant  for  years  not  punishable  for,  at  common  law,  43,  352, 

who  punisnable  for,  at  common  law,  352. 

who  uable  under  the  statutes  of  Marlebridge  and  Gloucester 

43,  352. 
by  tenant  to  be  taken  into  account  in  assessing  compensation 

for  improyements,  87. 
remoyal  of  things  fixed  to  the  freehold  is,  in  general,  43  {g), 
105,  112,  119,  351. 
or  of  things  constructiyely  annexed,  20. 
or  of  fruit  trees,  102. 
or  hedges,  bushes,  102  (r). 

of  fixtures,  an  exception  to  the  general  rule,  28,  43  (^). 
triyial  damage  does  not  amount  to,  354. 
ameliorating  waste,  354  (A;),  361. 
equitable  waste,  188  (/). 
permissiye  waste,  358.    See  Appendix  (G). 
of  stranger,  tenant  how  liable  for,  355  {p), 
of  testator,  executor  how  liable  for,  356.    See  Exeotttob. 
of  executor  in  his  own  time,  remedy  for,  356. 
of  ecclesiastical  persons,  remedy  for,  191,    See  Dilapida- 
tions ;  Ecclesiastical  Dilapidations  Act. 
remedies  for,  at  law  and  in  equity,  351. 

by  action  of  waste,  and  case  in  the  nature  of  waste, 

351. 
by  prohibition  of  waste,  359  (&),  365 
by  writ  of  estrepement  of  waste,  359 
by  injunction,  359.    See  Injunction. 
by  account,  &c.,  361* 
ancient  form  of  proceeding  in,  by  writ  of  waste,  351. 
by,  and  against  whom  maintainable,  352,  353. 
instances  of,  in  recent  times,  353. 
now  abolished  by  statute,  354. 
modem  form  of  proceeding,  by  action  on  the  case  in  nature 
of  waste,  354. 
real  damage  must  be  shown  in,  354. 
right  to  fixtures,  how  determined  in,  355. 
maintainable,  though  there  may  be  an  express  coye- 

nant,  356. 
whether  maintainable  for  permissiye  waste,  358.    See 
Appendix  (G).,  and  see  Windows. 

WATEB>  compensation  for  works  for  supply  of,  83. 

WATEB  MEADOWS,  compensation  for  making,  83. 

WATEB  MILL,  effect  of  coyenant  in  lease  of,  152. 

WATEE  PIPES,  poor's  rate  in  respect  of,  347,  348, 

WATER  TUBS,  when  remoyable,  110  (u;),  245. 

WATEE  WHEELS,  bill  of  sale  of,  285. 

i'.  h  L 
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BUILDINGS,  89,  96,  100,  280. 

for  trade,  when  removable,  62  d  nq, 

for  agricultural  purposes,  when  removable,  77«    And  see 

AoaiCULTUBAL  HoLDiiros  AOTS. 
substantially  erected  are  not  removable  in  general,  62,  64, 

229 ;  Becus  by  statute,  78. 
pass  under  a  conveyance  of  land,  274. 
placed  on  blocks,  rollers,  &c.,  removable,  3, 4,  132, 192,  240, 
373,  414. 
covenant  to  repair  does  not  attach  to,  414. 
do  not  pass  to  neir  as  parcel  of  the  iuheritance,  240. 
may,  however,  pass  with  the  land,  278. 
See  AocEssoRY  Buildikqs. 

BUROLAEY,  breaking  into  fixed   cupboards,  &c.,  does  not 
constitute,  215,  400. 

BUBIED  THINGS,  do  not  necessarily  cease  to  be  the  subject 
of  larceny,  399  (rf). 

BUSHES, 

tenant's  right  to,  102  (r). 
are  parcel  of  the  inheritance,  266. 
waste  to  destroy,  102  (r). 
SeePoLLABPs;  Tbjses. 

CALICO  WORKS,  machinery  in,  219,  311. 

CANNON,  upon  foundation,  not  necessarily  fixture,  6  {q), 

CAEDING  MACHINE,  rateable  value  of  house  containing,  339. 

CAEPENTER'S  SHOP,  73. 

CARPETS, 

tacked  to  floor  are  not  part  of  freehold,  8,  15. 
whether  "  fixed  furniture,"  325  (6). 

CAEEOTS,  may  be  emblements,  267. 
CAET  HOUSE,  73. 

CASE,  action  on  the, 

for  wrong^  removal  of  fixtures,  354. 
substituted  for  writ  of  waste,  354. 
by  and  against  whom  maintainable,  355. 

CAULDEONS,  fixed,  not  distrainable,  387. 

CELLAES,  pass  on  conveyance  of  house,  279. 

CHAPEL,  of  bishop,  fixed  ornaments  in,  196,  255. 

CHARITABLE  USES,  fixtures  pass  under  a  bequest  for,  324. 

CHAETEBS, 

of  land,  pass  with  the  inheritance,  249. 
unless  relating  to  personalty,  251. 
or  in  the  hands  of  a  pledgee,  251. 
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CBARTEBS^continued. 

are  not  distrainable,  250  (d),  388  (A:). 

not  the  subject  of  larceny  at  common  law,  250  (d),  402  {q), 

nor  is  me  box  containing  them,  251  {j), 
chest  containing,  whether  it  belongs  to  the  heir,  250. 
custody  of,  to  whom  it  belongs,  251  (/). 

CHATTELS, 

fixtures  not  considered  as,  28,  309,  369,  372,  383. 

except  in  favour  of  creditors  for  the  purposes  of  execu- 
tion, 28,  393. 
become  realty  by  annexation  to  land,  28  et  aeq, 
effect  of  annexation  by  one  who  is  not  their  owner,  29. 
when  annexed,  pass  by  conyeyance,  &c.  with  the  land,  274, 

293. 
may  pass  though  not  annexed,  278. 
in  wnat  cases  they  pass  with  the  inheritance,  211,  242,  249 

ei  seq,  ^ 

may  be  limited  as  heir-looms,  256. 

See  Abandonment;  Alieno   Solo;    Annexation; 

HEIit-LOOMS;  FiXTXTBES. 

CHEMIOAL  WOEES;  rateability  of  apparatus  in,  341 .     - 

CHIEFS,  252.    See  Heib-Looms. 

CHIMNEY  BACEB,  when  remoyable,  108,  192,  244. 

CHIMNEY  GLASSES,  in  general  mere  chattels,  8,  181. 

CHIMNEY-PIECES,  106,  107,  112, 116, 152. 

if  ornamental,  remoyable  by  tenant,  108,  109,  121. 

but  not  by  executor  against  remainderman  or  heir, 
m,  246. 
do  not  pass  as  '*  furniture  "  in  a  will,  324. 

almough  testator  had  only  a  chattel  interest,  326. 

CHURCH, 

freehold  of,  in  whom,  261. 

things  annexed  to,  property  in,  261  ei  seq. 

armour,  pennons,  &c.,  nung  in,  whose  property,  254,  261. 

mourning  hung  in,  whose  property,  263. 

scaffolding  erected  in,  on  public  occasions,  whose  property, 

263. 
pews  and  seats  fixed  in,  whose  property,  263. 

materials  of,  when  seyered,  263. 
bells  of,  264. 
organ  of,  264. 

monuments  erected  in,  property  in,  261. 
yaults,  tablets,  &c.,  ]priyileg6  of  erecting  in,  262  (u)  (w), 
keys  of,  parson  has  nght  to  possession  of,  265. 

CHURCHYAED, 

the  freehold  of  parson,  263  (y). 
trees  growing  in,  property  of,  265. 
metal  fixtures  in,  larceny  of,  401  (o). 
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BUILDINGS,  89,  96,  100,  280. 

for  trade,  when  removable,  62  d  Mq. 

for  agricultural  purposes,  when  removable,  77«    And  see 

Agmcxtltubal  HoLDiKas  Acts. 
substantially  erected  are  not  removable  in  general,  62,  64, 

229 ;  iecus  by  statute,  78. 
pass  under  a  conveyance  of  landy  274. 
placed  on  blocks,  rollers,  &g.,  removable,  3, 4,  132, 192,  240, 
373,  414. 
covenant  to  repair  does  not  attach  to,  414. 
do  not  pass  to  neir  as  parcel  of  the  inheritance,  240. 
may,  however,  pass  with  the  land,  278. 
See  AoGESSOBT  Buildikos. 

BUEGLABT,  breaking  into  fixed   cupboards,  &c.,  does  not 
constitute,  215,  400. 

BUItlED  THINGS)  do  not  necessarily  cease  to  be  the  subject 
of  larceny,  399  (rf). 

BUSHES, 

tenant's  right  to,  102  (r). 
are  parcel  of  the  inhentance,  266. 
waste  to  destroy,  102  if r). 
See  FoLLABDS ;  Trees. 

CALICO  WOEZS,  machinery  in,  219,  311. 

CANNON,  upon  foundation,  not  necessarily  fixture,  6  {q), 

CARDING  MACHINE,  rateable  value  of  house  containing,  339. 

CARPENTER'S  SHOP,  73. 

CARPETS, 

tacked  to  floor  are  not  part  of  freehold,  8,  15. 
whether  "  fixed  furniture,"  325  (6). 

CARROTS,  may  be  emblements,  267. 
CART  HOUSE,  73. 

CASE,  action  on  the, 

for  wrongful  removal  of  fixtures,  354. 
sub^ituted  for  writ  of  waste,  354. 
by  and  against  whom  maintainable,  355. 

CAULDRONS,  fixed,  not  distrainable,  387. 

CELLARS,  pass  on  conveyance  of  house,  279. 

CHAPEL,  of  bishop,  fixed  ornaments  in,  196,  255. 

CHARITABLE  USES,  fixtures  pass  under  a  bequest  for,  324. 

CHARTERS, 

of  land,  pass  with  the  inheritance,  249. 
unless  relating  to  personalty,  251. 
or  in  the  hands  of  a  pledgee,  251. 
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CBARTEBS^continued. 

are  not  distrainable,  250  {d),  388  ( k). 

not  the  subject  of  larceny  at  common  law,  250  {d),  402  (7). 

nor  is  uie  box  contaminff  them,  251  {j\ 
chest  containing,  whether  it  belongs  to  the  heir,  250. 
custody  of,  to  whom  it  belongs,  251  (/). 

CHATTELS, 

fixtures  not  considered  as,  28,  309,  369,  372,  383. 

except  in  favour  of  creditors  for  the  purposes  of  execu- 
tion, 28,  393. 
become  realty  by  annexation  to  land,  28  et  aeq, 
effect  of  annexation  by  one  who  is  not  their  owner,  29. 
when  annexed,  pass  by  couTeyance,  &c.  with  the  land,  274, 

293. 
may  pass  though  not  annexed,  278. 
in  what  cases  they  pass  with  the  inheritance,  211,  242,  249 

et  seq,  ^ 

may  be  limited  as  heir-looms,  256. 

See  ABAimoNMENT;  Alieno   Solo;    Anxexation; 
HEia-LooMS;  F1XTUBE8. 

CHEMICAL  WORKS,  rateability  of  apparatus  in,  341 .     - 

CHIEFS,  252.    See  Heib-Loomb. 

CHIMNEY  BACKS,  when  removable,  108,  192,  244. 

CHIMNEY  GLASSES,  in  general  mere  chattels,  8,  181. 

CHIMNEY-PIECES,  106,  107, 112, 116, 152. 

if  ornamental,  removable  by  tenant,  108,  109,  121. 

but  not  by  executor  against  remainderman  or  heir, 
18^,246. 
do  not  pass  as  '*  furniture  "  in  a  will,  324. 

altnough  testator  had  only  a  chattel  interest,  326. 

CHURCH, 

freehold  of,  in  whom,  261. 

things  annexed  to,  property  in,  261  ei  seq, 

armour,  pennons,  &c.,  nung  in,  whose  property,  254,  261. 

mourning  hung  in,  whose  property,  263. 

scafTolding  erected  in,  on  public  occasions,  whose  property, 

263. 
pews  and  seats  fixed  in,  whose  property,  263. 

materials  of,  when  severed,  263. 
bells  of,  264. 
organ  of,  264. 

monuments  erected  in,  property  in,  261. 
vaults,  tablets,  &c.,  privilege  of  erecting  in,  262  (u)  {w), 
keys  of,  parson  has  nght  to  possession  of,  265. 

CHURCHYARD, 

the  freehold  of  parson,  263  (y). 
trees  growing  in,  property  of,  265. 
metal  fixtures  in,  larceny  of,  401  (o). 
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CHUECHWAEDENS, 

property  of,  in  things  fixed  to  church,  263,  264. 

may  sue  for  trespass  in  the  time  of  their  predeoeesors,  264. 

CIDER  MILLS,  74,  224,  229. 

removable  as  between  landlord  and  tenant,  57,  97. 
whether  personal  estate,  between  executor  and  remainder- 
man, 170.  177  (ty). 
formerly  held  to  be  personalty'  as  against  the  heir,  211  et  $eq,, 
226. 

CISTEEN,  a  chattel,  4  {k). 

CrVTL  LAW,  rules  of,  as  applied  to  fixtures,  20  (7),  30  (9),  39  (o). 
And  see  the  Intboduction. 

CLOCK  CASES,  8,  247. 

CLOCKS,  8,  247  (v). 

fixed,  will  not  pass  as  **  household  goods  "  in  a  will,  325. 

CLOSETS, 

not  formerly  remoyable  by  tenant,  121  {m), 
pass  by  conveyance  of  the  land,  275. 
•  See  OuPBOABDS. 

CLOTH  MILL,  machinery  in,  13  et  seq, 

CLOYEEv  whether  the  subject  of  emblements,  268. 

COAT  AEMOUE, 

hung  in  churches,  descends  as  an  heir- loom,  254,  261. 
action  for  defacing,  who  may  bring,  262. 

COFFIN,  to  whom  it  belongs  after  burial,  262. 

COLLAE  of  S.  S.,  descends  as  an  heir-loom,  254. 

COLLIEEIES.  15,  318. 

machinery  and  fixtures  in,  removable  by  tenants,  &c.,  51, 
97. 
personalty  as  against  the  remainderman,   167,    169, 

218  (tt). 
not  personal  estate  between  executor  and  heir,  226  et 

sea, 
liable  to  be  rated,  340. 
malicious  injuries  to,  404. 
working  of,  a  species  of  trade,  97,  171. 
leases  of,  with  the  machinery,  tenant's  interest  in,  291. 
provisions  relating  to  machinery  in,  163  {w)^  291  {g), 
stealing  coal  from,  403. 

See  Macheneey;  Teadb  Fixtubes. 

COMPENSATION  for  improvements,  82  et  seq.    See  Agbicttl- 
TUBAL  Holdings  Act. 

CONDUITS,  pass  by  grant,  &c.  of  house,  278  (ifc). 

CONIES,  right  of  heir  to,  258,  260. 
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CONSENT, 

by  landlord  ix)  agricultural  erections,  77. 
to  making  of  improvements,  84,  87. 
agent  may  giye,  8d. 

CONSEEVATOEY, 

not  removable,  7  (y),  110,  119,  122. 
heating  pipes  for,  may  bo,  113. 
And  see  Greenhouses. 

CONSTEUCnON,  of  fixed  articles,  how  affecting  the  right  of 
removal,  32,  62,  173,  185. 

CONSTEUCTIVE  ANNEXATION, 
instances  of,  20  et  seq. 
effect  of,  20  et  seq.y  241,  277,  388. 
civil  law  as  to,  20  (/). 

may  arise  in  cases  of  juxtaposition  merely,  21. 
makes  chattels  pass  with  the  land,  277. 
And  see  Annexation. 

CONTEACT, 

of  parties,  may  control  the  general  law  of  fixtures,  27,  145, 
162,  382. 
as  by  covenant  to  repair,  &c.,  1^6  et  aeq, 
by  agreeing  to  a  valuation,  145  (a),  289,  385. 
to  exclude  Agricultural  Holdings  Act,  how  far  void,  81, 

85,  93. 
contract  of  tenancy  defined,  85  (a), 
not  to  remove  fixtures  in  certain  events,  147. 
not  to  remove  fixtures  during  term,  148. 
to  deliver  up  all  erections  and  improvements,  149. 
to  leave  premises  and  works  at  end  of  term,  149. 
to  yield  up  premises,  except  things  in  nature  of  machines 

and  implements,  150. 
as  to  substituted  fixtures,  152  et  seq»    See  that  title, 
that  tenant  may  remove  fixtures  "  at  the  end  or  sooner 

determination  of  the  term,"  163. 
for  taking  lease  and  fixtures,  nature  of  tenant's  interest, 
145  (a),  291. 
an  entire  contract,  328  (m),  384  (t). 
relating  to  fixtures,  whether  within  the  Statute  of  Frauds, 
328.    See  Statute  of  Feauds. 
stamps  on,  335.    See  Appendix  (C). 
action  upon,  in  respect  of  fixtures,  382. 

agamst  executor  for  profit  to  personal  estate  by  the 

testator's  wrongful  removal  of  fixtures,  382. 
fixtures,  how  to  be  described  in,  383. 

CONVENIENCE,  fixtures  for,  105,  179,  242.    See  Domestic 
Fubnitueb;  Obnajcent. 

CONYEESION,  what  amounts  to,  371. 
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CONVEYANCE, 

of  land  under  Oonyeyancmg  Act,  1881, 

what  it  passes,  278. 
what  the  term  includes  under  the  Act,  278  (n). 

See  Sale;  Land;  Lease. 

COPPEES,  293,  390. 

in  brewhouses,  &o.,  remoyable  by  tenants,  &c.,  57,  61, 

110  (u^),  245. 
pass  to  heir  as  against  executor,  214,  245. 

COPYHOLDS,  timber  on,  rights  in  respect  of,  368  (t ). 

COEN,  growing,  189,  266,  272. 
sale  of,  330,  333. 
may  be  distrained,  392. 

See  Emblements;  Crops. 

COBNAGB, 

tenure  by,  256. 

COENICE,  ornamental,  removable  by  tenant,  114. 

COTTON  MILLS, 

machinery  in,  10,  13. 

COUNTEE,  not  a  chattel,  15. 

COVENANT, 

may  control  the  general  law  of  fixtures,  145  et  seq, 

as  by  a  covenant  to  repair,  146,  156. 
parol  licence  to  remove  fixtures,  not  effectual  against,  149  (t). 
to  repair,  whether  it  extends  to  things  not  actually  fixed, 

414. 
effect  of^  as  to  removal  of  fixtures  generally,  H6  et  seq, 
of  substituted  fixtures,  152. 

of  things  which  may  be  restored  at  end  of  the  term, 
154. 
does  not  bar  an  action  for  waste,  356. 
to  settle  a  house  and  things  affixed,  construction  of,  247. 

CEANES,  12  {q).    See  Eateable  Value. 

CEEMATED  BODY,  property  in  vase  containing  the  ashes  of, 
263  («). 

CEIMINAL  LAW, 

application  of,  to  fixtures,  398  et  aeq, 
fixtures  when  considered  personal  chattels,  in  fawrem  vitce, 
215,  400. 

See  Felony;  Lahcent. 

CEOPS,  GEOWING.    See  Emblements, 
may  be  seized  in  execution,  396  (m). 
are  not  subject  to  distress  at  common  law,  392. 
made  liable  to  distress,  by  11  Geo.  2,  c.  19 .  .  392. 
not  the  subject  af  larceny  at  common  law,  399. 
larceny  of,  oy  statute,  402* 
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OEOPS,  GROWING— con^nweci. 

belong  to  survivor  of  joint  tenants,  271. 

to  devisee  of  the  land  as  against  the  executor,  272. 
sale  of,  whether  within  the  Statute  of  Frauds,  330. 
bills  of  sale  of,  283,  306. 

CEOWN  JEWELS, 

considered  heir-looms,  254. 

assured  inseparably  to  the  Crown  by  Jas.  I.,  255  (y). 

sold  by  order  of  Charles  I.,  255  (y). 

are  not  devisable,  257  (c^). 

CEOWN  LANDS,  within  Agricultural  Holdings  Act,  80. 

CUCUMBEES,  may  be  emblements,  267. 

CUPBOAEDS,  293. 

removable  by  tenants  for  years,  &o.,  110,  245. 
part  of  the  freehold  and  pass  to  the  heir,  245. 
not  burglary  to  break  into,  215,  400. 

CUEATE,  when  liable  for  dilapidations,  201. 

CUETESY,  tenant  by, 

liable  for  waste  at  common  law,  352. 
right  of,  to  fixtures,  189. 

CUSTOM, 

evidence  of,  66. 

as  distinguished  from  usage,  67,  68. 

essentials  of,  67. 

enforceable  by  injunction,  69  (J). 

to  erect  and  remove  buildings  alieiio  solOf  38,  67. 

to  remove  and  sell  flints,  68  (nj. 

rights  under,  saved  by  Agricultural  Holdings  Act,  82. 

effect  of,  with  regard  to  fixtures,  10,  24,  26,  38,  66,  153, 

163,  239,  290. 
how  far  evidence  of  the  nature  and  character  of  fixtures, 

13  (a),  25,  66,  126. 
whether  it  has  the  same  effect  as  express  contract,  121. 
to  remove  utensils  after  tenant's  term,  bad,  133  (r). 
is  the  foundation  of  the  right  to  heir-looms,  252. 
See  Dilapidations  ;  Usage. 

CUSTOM  OF  HAMPSHIRE,  240. 

CUSTOMS  OF  HIGH  PEAK  OF  DEEBYSHIEE,  38,  67. 

CUSTOM  OF  KENT,  48  {p). 

CUSTOM  OF  LONDON,  to  erect  poles  for  repairs  in  alieno 
eolOf  35. 

DAIEY,  brick  pillars  in,  not  removable  by  tenant,  115. 
DAMAGE.    See  Injury. 

F.  11  II 
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DAMAGES, 

measure  of,  where  tenant  for  life  without  impeachment  cuts 

ornamental  timber,  188  (/). 
for  dilapidations,  how  they  may  be  reduced,  200. 
measure  of,  in  trespass,  371. 
in  trover,  381. 

DEEDS,  pass  with  the  inheritance,  249.    See  Chabtess. 

DEER, 

in  legal  parks,  pass  with  the  inheritance,  258. 

unless  testator  had  a  chattel  interest  only,  260. 

or  they  are  tame,  258  (A;),  260. 
waste  to  destroy  the  stock  of,  259. 

DEMAND,  and  refusal  evidence  of  conversion,  378. 

DEMISE, 

of  house,  passes  the  fixtures  if  not  excepted,  292. 

of  premises  with  fixed  articles,  tenant's  interest  in,  149, 152, 

291,  379. 
is  an  entire  contract,  328  (mj,  384  (t). 
acceptance  of,  does  not  imply  an  agreement  to  pay  for  the 

fixtures,  292. 
terms  of,  may  vary  the  tenant's  right  to  fixtures,  145  ei  seq, 
renewal  of,  may  affect  the  tenant's  right  under  a  previous 

demise,  156  e^  8eq» 
whether  agreement  for,  is  within  the  Statute  of  Frauds,  328. 
stipulations  in,  as  to  valuing  fixtures,  145  (a),  288  et  seq, 

DEVISE, 

fixtures  may  be  the  subject  of,  322. 

of  land,  passes  things  annexed,  actually  or  constructively, 

322. 
intention  of  testator,  how  inferred,  327. 
of  land,  passes  emblements,  unless  otherwise  bequeathed, 

323. 
of  fixtures,  how  they  are  to  be  described,  324  et  seq, 
of  heir-looms,  apart  from  the  land,  when  void,  257. 
of  chattels,  limited  as  heir-looms,  256. 
of  fixtures  to  charitable  uses,  324. 
construction  of,  inferred  from  unity  of  occupation,  327. 

DEVISEE, 

of  house,  land,  &c.,  his  right  to  fixtures,  322. 

as  against  the  executor,  323. 

as  against  the  heir,  322,  323. 
whether  right  of,  the  same  as  that  of  the  heir,  323. 
is  entitled  to  emblements  against  the  executor,  272. 

See  Devise. 

DILAPIDATIONS, 

legal  doctrine  of,  191,  197. 

general  duty  of  incumbent  as  to,  198* 

what  constitutes,  199,  207* 
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DILAPIDATIONS— <»»i<mM€(£. 

statutory  remedy  for,  203.    See  Ecclesiastical  Dilapida- 
tions Act. 

compared  with  common  law  remedy,  205  (i). 
action  for,  upon  the  custom  of  the  realm,  199. 

abolished  in  certain  cases,  208,  209. 

claim  postponed  till  payment  of  debts,  200  (e). 
party  suing  must  haye  the  legal  estate,  200. 
who  may  be  liable  for,  200,  201,  202,  208. 
action  lies  in  cases  of  exchange,  201. 
may  be  a  cause  of  deprivation,  203  (z). 

See  Bishop. 

DISCLAIMEB,  of  lease^  by  trustee  in  bankruptcy, 
effect  of,  under  Act  of  1869.  .314,  316. 
provisions  of  Act  of^l883  as  to,  316. 
provisions  for  vesting  order  after,  316. 
See  Trustee  in  Bankkttptcy. 

DISTILLERY, 

utensils  in,  when  chattels,  4,  16. 
rateable  value  of,  343. 

DISTRESS, 

things  fixed  to  freehold  not  liable  to,  386,  391. 
nor  tilings  constructively  affixed,  388. 
though  temporarily  removed,  389. 
privilege  is  absolute,  388. 

though  they  majr  be  restored  in  staiu  quo,  390. 
charters,  not  the  subject  of,  388  {k), 
smith's  anvil,  as  to,  389. 
growing  crops  made  liable  to,  by  statute,  392. 
trees  in  nursery  grounds  not  the  subject  of,  392. 
threat  of  tortious,  not  actionable  jper  se^  391. 

may  be  ground  for  injunction,  392. 

DOMESTIC  FURNITURE, 

fixtures  for,  removable,  105  et  acq.,  180  et  seq.,  243  tt  seq, 
principle  and  extent  of  the  rule,  116,  117,  248. 
on  the  same  footing  as  ornamental  fixtures,  117. 
See  Oenament;  Appendix  (B.) 

DOORS, 

part  of  the  freehold,  7  (y),  20,  277,  293. 

not  removable,  105,  123,  351,  357. 

not  distrainable,  388. 

outer  and  inner,  distinction  made  between,  121. 

DOVECOTES,  waste  to  destroy,  259,  363,  364. 

DOVES,  in  dove  house  pass  to  the  heir,  258,  259. 

DOWER, 

tenant  in,  liable  for  waste,  189,  352. 
right  of,  to  fixtures,  189. 

DRAINAGE,  compensation  for,  to  tenant,  84,  85.* 

H  II  2 
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DRESSERS,  154, 

waste  by  removal  of,  121  (tn),  367. 
bequest  of  "furniture"  does  not  pass,  326. 

DRY  WALL,  stones  of,  are  part  of  the  freehold,  21. 

DUNG, 

when  spread  on  land,  belongs  to  the  inheritance,  215  (t). 
when  in  a  heap,  considered  personalty,  215  (t). 
in  removing,  tenant  must  not  carry  away  tne  soil,  379. 
when  spread,  not  felony  to  carry  away,  398  (r). 

DUTCH  BARNS,  58. 

DUTCH  LAW,  as  to  fixtures,  390. 

DYER'S  VESSELS,  removal  of,  45,  47,  48,  215. 


EARTH,  tenants  may  not  carry  away,  in  removing  dung,  379. 

EASEMENT,  in  respect  of  chattels  fixed  alieno  6olo,  37,  38. 

ECCLESLISTICAL  DILAPIDATIONS  ACT,  1871..20i  c<«eg. 
remedy  under,  by  action  of  debt,  203,  204. 
definition  of  "  benefice,"  204  fc). 
applies  to  narochial  clergy  only,  208. 
option  for  bishops,  &c.,  to  avail  themselves  of  it,  209. 
does  not  apply  to  buildings  on  lease,  207. 
inspection  by  diocesan  surveyors,  204. 
if  the  benefice  full,  repairs  may  be  executed  by  surveyor, 
204. 
and  profits  sequestrated  for  the  cost,  204. 
if  the  benefice  vacant,  new  incumbent  to  do  the  repairs  and 
has  an  action  of  debt,  204. 
on  his  failure  surveyor  to  act,  205. 
loans  by  and   payment  to    governors  of   Queen  Anne's 

Bounty,  205. 
surveyor's  certificate  of  completion,  effect  of,  206. 
saving  as  to  unauthorized  rebuilding,  &c.,  before  the  Act,  206. 
removal  of  unnecessary  buildings,  207. 
abolition  of  common  law  remedy  in  certain  cases,  208. 

ECCLESIASTICAL  PERSONS, 
thoir  right  to  fixtures,  191  6^  seq* 
within  what  time  they  must  remove  them,  196,  197. 
considered  tenants  for  life  in  respect  of  waste,  199. 
dilapidations  by,  remedy  in  case  of,  199,  201. 

by  prohibition,  359  (6),  365. 

by  injunction,  365. 

by  deprivation,  203  (z). 
extent  of  their  liability  to  repair,  198. 

See  Bishop  ;  Emblements  ;  Incumbent  ;  Parson. 

EFFIGIES,  fixed  in  churches,  261. 

ELECTION,  vote  of  freeholder  in  respect  of  a  jwst  windmill,  350. 
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ELWES  V.  MAW  discussed.    See  Appendix  (E). 

EMBLEMENTS, 

doctrine  relating  to,  265,  266,  267,  268. 

what  things  are,  267. 

whether  artificial  grasses,  clover,  &c.,  are,  268. 

who  are  entitled  to,  265,  269  et  seq. 

no  right  to  if  estate  determines  by  tenant's  own  aet,  271. 

or  if  tenant  has  not  himself  sown,  271. 

or  as  against  surviving  joint  tenant,  271. 

or  as  against  devisee  of  the  land,  272. 
rights  as  to,  in  the  case  of  tenants  at  rack  rent,  272. 
executor  entitled  to,  as  against  the  heir,  265,  266  et  seq, 

not  as  against  ^e  devisee  of  the  land,  272,  323. 
benefit  of,  extended  to  clergy  by  statute,  271  {g), 
bequest  of,  interest  of  legatee,  272,  323. 
whether  they  confer  an  interest  in  the  land,  272. 
may  be  taken  in  execution,  396  (m). 
sale  of,  whether  within  the  Statute  of  Frauds,  330,  333. 
fixtures  compared  to,  143,  168,  218,  323. 
right  to,  saved  by  the  Agricultural  Holdings  Act,  82. 

ENGINES,  15,  56,  89,  96,  97,  100,  151. 

agricultural  engines  when  removable,  77. 
in  collieries,  &c.,  removable  by  tenants,  51  et  seq, 
by  executor  of  tenant  for  life,  167  e*  seq, 
not  part  of  the  personal  estate  as  against  the  heir,  226, 

234. 
liable  to  be  rated,  339  et  se^, 
covenants  in  leases  respecting,  289,  291. 
See  Machineey  ;  Trade  Fixttjees. 

EQUITABLE  MOETGAGE  OF  LAND,  fixtures  pass  by,  298. 

EQUITY, 

remedy  in,  for  tortious  removal  of  things  fixed,  361. 
by  injunction,  359,  360. 
by  account,  361. 
by  prohibition,  365. 

in  tne  case  of  ecclesiastical  persons,  365. 
See  Injunction. 

EEECnONS, 

made  after  lease  granted,  387  (e). 

after  mortgage,  lien  extends  to,  295. 
in  substitution  for  others,  covenants  attach  to,  152. 
S^  Buildings. 

ESTEEPEMENT  OF  WASTE,  359  (6). 

EVIDENCE, 

of  custom,  67, 177(fl5). 

of  usage,  24,  67,  177  (ac). 

of  agreement  as  to  erections  in  alieno  solo,  36  et  seq, 

of  intention  of  party  annexing,  26,  32,  65,  71. 
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y*rtL  that  the  mortgagee  should  oome  to  reside  in  the  mill.  The 
mortgagee,  in  conformity  with  the  usual  practice  in  such 
cases,  permitted  the  mortgagor  to  continue  in  possession, 
and  constructive  possession  of  the  land  under  the  deed  was 
a  sufficient  possession  of  the  mill  standing  on  the  land ; 
and  the  more  so,  as  this  was  not  an  absolute  conveyance, 
but  a  mere  pledge  to  be  kept  till  money  lent  on  the 
security  of  it  was  repaid.  If  the  party  relinquished  pos- 
session, it  would  probably  defeat  all  the  ends  of  the  mort- 
gage. The  mortgagee  could  only  have  taken  possession 
by  entering  the  land  unnecessarily,  or  by  occupying  the 
BeiBiilt  same  mill  to  his  own  personal  inconvenience  (u).  In  this  case  it 
peity^hold  ^^7  ^®  observed  that  the  miU  had  been  erected  by  the 
or  leasehold,  owner  of  the  fee,  and  was  not  seizable  under  a  writ  of 
fieri  facias  against  him ;  and  the  Court  {v)  appear  in  some 
measure  to  have  relied  upon  this  circumstance.  This  dis- 
tinction has  been  insisted  on  in  some  other  cases  also.  But 
it  is  clear  that  the  principle  of  the  decision  holds  equally 
in  the  case  of  the  mortgage  of  a  mere  chattel  interest ;  as  *j 

where  a  tenant  having  erected  fixtures  during  the  term 
afterwards  mortgages  his  interest  in  the  premises  {x).  The 
circumstance  of  the  fixed  property  being  in  the  latter  case 
seizable  in  the  hands  of  the  tenant  under  a  fieri  facias^ 
cannot  make  it  so  far  a  personal  chattel,  that  the  mort- 
gagor's retaining  possession  of  it  together  with  the  land 
would  be  deemed  fraudulent. 

Mortgagor  It  f oUows  from  the  principles  laid  down  in  the  preceding 

fixtures  pend-  P&g^s,  and  from  the  relation  in  which  the  mortgagor  stands 
ing  the  mort-  to  the  mortgagee,  that  although  the  mortgagor  may  con- 
tinue in  possession  of  the  estate  and  of  the  fixtures  after 

(m)  See   also    Hubbard    v.  (x)  Accord,  per  Parke  and 

BagshatOj  4  Sim.  326,  decided  Alderson,    B.B.,  in  Minshall 

on  the  authority  of  the  above  v.  Lloyd,    2  M.  &  W.  at  p.  • 

cases  ;  Fletcher  v.  Manning ,  459  et  sea* ;  and  per  Alderson, 

1  C.  &  K.  350.  B.,  in  Boydell  v.  M'Michael, 

{v)  Beeper  Eichardson,  J.,  1  Or.  M.  &  B.  at  p.  180. 
1  Brod.  &  Bing.  at  p.  513. 
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the  mortgage,  he  is  not  at  liberty  to  disannex  and  remove  ^•P-  V-  ■•  ^' 

any  of  the  fixtures  from  o£E  the  premises  (t/).    The  case  of 

Hitchnian  y.   Walton  (2)   is  also  an  authority  upon  this 

point.     It  was  there  holden  that  where  a  lessee  for  years 

had    mortgaged   all   his   interest  in  the  premises,   and 

became  bankrupt,  the  mortgagee  might  sue  the  assignees 

who  had  taken  down  and  removed  the  fixtures  from  off 

the  premises ;  and  might  declare  in  case  as  reversioner : 

and  moreover,  that  he  could  recover  in  trover  against  them 

for  the  value  of  the  fixtures,  whether  they  were  on  the 

premises  before  the  lease,  or  were  afterwards  erected  by 

the  mortgagor ;  and  whether  they  belonged  to  the  lessor 

at  the  end  of  the  term  or  not. 

Neither  can  a  mortgagor  by  any  voluntary  act  deprive  Nor  deprive 
the  mortgagee  of  his  rights  in  respect  of  the  fixtures.  Thus,  hi^'^S^by 
in  The  London  and  Westminster  Loan^  8fc.  Co.  v.  Drake  {a)  voluntary  act. 
the  question  was  whether,  if  a  lessee  mortgaged  tenant's 
fixtures  and  afterwards  surrendered  his  lease,  the  mort- 
gagee had  a  right  to  enter  and  sever  them.     The  Court 
of  Common  Pleas  held  that  the  mortgagee's  interest  was 
so  far  connected  with  the  land  that  it  might  be  considered 
a  right  or  interest  in  it,  and  that  the  tenant  should  not  be 
allowed  to  defeat  his  grant  by  a  subsequent  voluntary  act 
of  surrender.     The  Court  decided,  therefore,  that  the  mort- 
gagees might  maintain  an  action  against  the  incoming 
tenant,  for  preventing  them  from  exercising  their  right  to 
sever,  and  might  in  such  action  recover  the  value  of  the 
fixtures  as  severed. 

At  the  present  day  it  is  very  usual  to  insert  in  mortgage  Effect  of 
deeds  a  clause  by  which  the  mortgagor  attorns  tenant  to  clauBe'Sr 

mortgage. 

(y)  See  per  Wood,  V.-C,  there  referred  to. 

in  Boyd  v.  Shorrock,  L.  E.,  5  (a)    6  C.  B.,    N.   S.    798. 

Eq.  at  p.  78.  Compare  Moss  v.  James,  47 

(2)  4  M.  &  W.  409.     And  L.  J.,  Q.  B.  D.  160,  affirmed 

see  Ex  parte  Eet/nal,  2  M.,  D.  in  Court  of  Appeal,  38  L.  T. 

&  D.  at  p.  450,  and  the  cases  595. 
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.  Part  I.  the  mortgagee  at  a  rent  equal  to  the  interest  on  the  mort- 
gage debt.  In  the  case  of  Ex  parte  Punneity  In  re  Kit" 
Chen  (6),  it  was  ingeniously  argued  that  in  such  a  case  the 
mortgagor  was  to  be  treated  as  tenant,  and  the  mortgagees 
as  landlords  and  nothing  more ;  and  that  the  trustee  in 
bankruptcy  of  the  former  was,  therefore,  entitled  to  trade 
fixtures  annexed  after  the  date  of  the  mortgage.  The 
Court  of  Appeal,  however,  held  that  the  attornment  clause 
was  merely  an  additional  security,  and  that  the  mortgagee 
retained  the  same  rights  in  regard  to  the  fixtures,  as  if  no 
such  clause  had  been  inserted,  and  consequently  that  aU 
the  fixtures  were  comprised  in  the  security. 

Bills  of  Sale.  Although,  as  we  have  seen  above,  a  mortgage  of  land 
and  fixtures  does  not  fall  within  the  provisions  of  the 
statute  as  to  fraudulent  conveyances,  by  reason  only  that 
the  mortgagor  remains  in  possession  of  the  fixtures,  yet 
the  Acts  regulating  bills  of  sale  have  from  time  to  time 
prescribed  that  certain  formalities  shall  be  observed  in  such 
cases,  with  a  view  to  the  avoidance  of  the  evils  resulting 
from  the  credit  obtained  by  the  mortgagor,  in  consequence 
of  his  possession  and  apparent  ownership  of  the  fixtures 
after  the  mortgage. 

The  Acts  at  present  in  force  on  the  subject  are  the  Bills 
of  Sale  Acts,  1878  and  1882  (c).  The  effect  of  the  former 
Act  as  regards  the  sale  of  fixtures  was  considered  in  the 
last  section,  and  the  remarks  which  were  there  made  as  to 
the  circumstances  in  which  registration  is  necessary  are 
equally  applicable  to  cases  of  mortgage.  The  Act  of  1882 
leaves  untouched  the  provisions  of  the  f ormei:  Act  upon 
this  point,  and,  therefore,  for  information  as  to  what 
documents  are  bills  of  sale  within  the  Acts  and  require 
registration,  the  reader  is  referred  to  the  remarks  in  that 
section  {d), 

.  {b)  16  Ch.  D.  226.  45  &  46  Vict.  c.  43. 

(c)  41  &  42  Vict.  c.  31,  and  {d)  Ante,  p.  281  et  seq. 
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The  Act  oi  1882  came  into  operation  on  the  1st  of  Cliap.  v.  g.  2. 
November  in  that  year  (e),  and  sect.  3  provides  that  the  Proviflionsof 
Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  J^  i882^^ 
be  construed  as  one  with  the  Act  of  1878,  but  that  unless 
the  context  otherwise  requires,  it  shall  not  apply  to  any  bUl      ' 
of  sale  duly  registered  before  its  commencement,  so  long 
as  the  registration  thereof  is  not  avoided  by  non-renewal 
or  otherwise  (/).     By  the  same  section  the  expression 
"  bill  of  sale,"  and  other  expressions  in  the  Act,  are  to 
have  the  same  meaning  as  in  the  Act  of  1878,  except  as 
to  bills  of  sale  or  other  documents  mentioned  in  sect.  4 
of  that  Act  {g)y  which  may  be  given  otherwise  than  by 
way  of  security  for  the  payment  of  money,  to  which  last- 
mentioned  bills  of  sale  and  other  documents  the  Act  of 
1882  does  not  apply.    This  Act  is  not  intended,  therefore.  Act  does  not 
to  be  a  code  regulating  all  bills  of  sale,  inasmuch  as  all  ^uSofsiOe 
absolute  bills  of  sale  are  excepted  from  its  operation ;  and  the 
result  seems  to  be  that  the  latter  are,  therefore,  regulated 
entirely  by  the  Act  of  1878,  whilst  the  amendments  intro- 
duced by  the  Act  of  1882  apply  only  to  bills  of  sale  given 
by  way  of  mortgage  or  security  (A). 

Every  bill  of  sale  made  by  way  of  security  for  the  Bills  of  sale  to 
payment  of  money,  upon  or  after  the  1st  of  November,  J^r^'^Jto^ 
1882,  is  absolutely  void,  if  made  in  consideration  of  any  have  schedule, 
sum  under  30/.,  or  if  it  is  not  in  accordance  with  the  form 
given  in  the  Act(i).     Such  bills  of  sale  must  now  have 
a  schedule  containing  an  inventory,  in  which  the  fixtures 


(e)  Sect.  2.  The  Act  does 
not  extend  to  Scotland  or 
Ireland  (sect.  18). 

(/)  See  Ex  parte  Izard,  Re 
Chappie,  23  Ch.  D.  409. 

(y)  Ante,  p.  282. 

(A)  Swift  V.  Pannell,  48  L. 
T.  351 ;  Ex  parte  Izard,  suproy 
per  Fry,  L.  J.,  at  p.  413. 

(t)  Sects.  9,  12.  That  is  to 
say,  substantially  in    accord- 

r. 


ance  with  the  form.  Davis 
V.  Burton^  11  Q.  B.  D.  at  p. 
540,  per  Brett,  M.  B. ;  and  see 
Wilson  V.  Kirkwood,  48  L.  T. 
821.  In  the  former  case  it 
was  held  that  a  bill  of  sale 
was  void,  as  evading  the  pro- 
visions of  section  7,  which 
specifies  the  events  in  which 
alone  the  property  can  be 
seized. 
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Fart  I. 


assigned  are  specifically  described,  otherwise  in  respect  of 
fixtures  not  so  described  they  will  (with  the  exceptions 
hereafter  mentioned)  be  void,  "except  as  against  the 
"grantor  "  (/).  It  is  evident  that  a  bill  of  sale  made  in 
the  form  given  by  the  Act,  but  having  no  schedule,  would 
be  void  for  uncertainty,  inasmuch  as  the  statutory  form 
refers  to  the  schedule  for  a  description  of  the  articles 
assigned.  Moreover,  although  the  schedule  may  contain 
the  requisite  description,  a  bill  of  sale  will  (with  the  excep- 
tions hereafter  mentioned)  be  void,  except  as  against  the 
grantor,  in  respect  of  things  of  which  he  was  not  the 
true  owner  {m)  at  the  time  of  the  execution  of  the  bill  of 
sale  (n). 


GrowiDgcrops      The  exceptions  to  the  provisions  of  the  last  two  sections 
tuted^xtureR.  ^^®  contained  in  sect.  6,  which  provides  that  nothing  con- 
tained in  these  sections  shall  render  a  bill  of  sale  void  in 
respect  of  any  of  the  following  things,  (that  is  to  say) — 
(1.)  Any  growing  crops  separately  assigned  or  charged, 
where  such  crops  were  actually  growing  at  the 
time  when  the  bill  of  sale  was  executed  (o). 
(2.)  Any  fixtures  separately  assigned  or  charged,  and 
any  plant  or  trade  machinery,  where  such  fixtures, 
plant  or  trade  machinery  are  used  in,  attached 


(/)  Sect.  4.  The  difficulty 
of  construing  the  words  **  ex- 
cept as  against  the  grantor," 
is  well  pointed  out  by  Mr. 
Prideaux  in  his  yaluable  notes 
on  the  Act  (1  Prideaux  Prec, 
p.  718,  12th  ed.),  where  he 
says  : — "  It  is  assumed  that 
they  cannot  be  taken  literally, 
as  meaning  that  an  instru- 
ment good  against  the  grantor 
himself,  is  to  be  void  against 
all  persons  claiming  under 
him, ' '  and  expresses  an  opinion 
that  a  distinction   must    be 


made  between  assigns  by 
deed,  and  assigns  by  act  of 
law. 

(m)  For  the  purposes  of 
this  Act,  a  tenant  must  be 
considered  the  owner  of 
tenants'  fixtures,  although,  as 
we  have  seen,  strictly  speak- 
ing,  the  property  in  the  fix- 
tures,  until  severed,  is  in  the 
landlord.  Ante,  Chap.  I.,  p. 
31. 

(n)  Sect.  5. 

(o)  As  to  growing  crops, 
86e  ante,  p.  283. 
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to,  or  brought  upon  any  land,  farm,   factory,  Chap.  V.  g.  2. 
workshop,  shop,  house,  warehouse,  or  other  place 
in  substitution  for  any  of  the  like  fixtures,  plant 
or  trade  machinery  specifically  described  in  the 
schedule  to  such  bill  of  sale. 

The  result  of  these  provisions  is  that,  except  in  the  case  Bills  of  sale  of 
of  growing  crops  and  substituted  fixtures,  plant  or  trade  p^*^''^ 
machinery,  a  mortgage  by  bill  of  sale  of  after-acquired 
property  is  void,  "  except  as  against  the 'grantor." 

The  Act  provides  that  bills  of  sale  given  by  way  of  Attestation 
security  for  the  payment  of  money  axe  to  be  registered  JSt  ofTiuT'of 
under  the  Act  of  1878,  but  it  also  contains  fresh  provisions  sale  for  secu- 
as  to  attestation,  registration  and  inspection,  and  amends 
and  repeals  some  of  the  provisions  of  that  Act  in  these 
respects  (/?).     By  sect.  8,  if  the  consideration  for  which  a 
bill  of  sale  is  given  is  not  truly  set  forth,  or  if  the  bill  of 
sale  be  not  duly  attested  or  registered,  it  will  be  absolutely 
void  {q). 

Sect.  15,  by  repealing  sect.  20  of  the  Act  of  1878,  Fixtures  in 
deprives  holders  of  bills  of  sale  of  chattels  to  which  this  ^^^^^^upon 
Act  applies,  of  the  security  which  that  section  gave  them  ^^  bank- 
in  the  event  of  the  bankruptcy  of  the  grantor  (r).     But 
this  does  not  aflfect  the  right  of  the  grantee  of  fixtures  in 
such  a  case,  for,  as  will  be  seen  in  the  next  section  («),  the 
provisions  of  the  Bankruptcy  Act  on  this  subject  are  not 
applicable  to  fixtures.     The  grantee  of  fixtures  under  a 
duly  registered  bill  of  sale  is  therefore  entitled  to  them, 
although  the  grantor  becomes  bankrupt,  and  they  remain 
in  his  possession  at  the  commencement  of  the  bankruptcy. 

# 

p)  Sects.  8,  10,  11,  16.  (r)  But   such  repeal  does 

q)  Under  the  Act  of  1878,  not  affect  bills  of  sale  opera- 

the  Dill  of  sale  is  void  only  as  ting     by    way    of    absolute 

against  the  grantor,  see  ante^  transfer,  see  ante,  p.  288. 
p.  287.  («)  Posty  p.  309  et  seq, 
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Section  III. 

Of  the  Transfer  of  Fixtures  in  the  case  of  Bankruptcy, 

The  earlier  Bankruptcy  Acts  {t)  and  the  more  recent  en- 
actment of  1869  (w)  have  given  rise  to  some  questions 
respecting  fixtures,  which  depend  upon  the  peculiar  nature 
of  this  species  of  property.  Perhaps  the  points  most 
frequently  before  the  Courts  have  arisen  on  the  bankruptcy 
of  the  mortgagors  of  premises  and  fixtures,  who  have 
remained  in  possession  of  the  property  after  the  mortgage. 
And  the  question  has  been  whether  the  trustee  in  bank- 
ruptcy is  entitled  to  claim  the  fixtures  as  part  of  the  goods 
and  chattels  of  the  bankrupt,  or  as  being  in  his  reputed 
ownership  at  the  time  of  the  bankruptcy ;  or  whether  the 
mortgagee  can  legally  claim  them  as  part  and  parcel  of 
the  mortgaged  estate. 


Bight  of 
trustee  to 
property  of 
which  bank- 
rupt reputed 
owner. 


By  sect.  44  of  the  Bankruptcy  Act,  1883  (a?),  which 
comes  into  operation  on  the  1st  day  of  January,  1884  (y), 
it  is  provided  that  the  property  of  the  bankrupt  divisible 
amongst  his  creditors  shall  comprise,  inter  alia — 

'*  All  goods  being,  at  the  commencement  of  the  bank- 
"  ruptcy,  in  the  possession,  order,  or  disposition  of 
'^  the  bankrupt,  in  his  trade  or  business,  by  the 
'*  consent  and  permission  of  the  true  owner,  under 
"  such  circumstances  that  he  is  the  reputed  owner 
"  thereof ;  provided  that  things  in  action  other 
"  than  debts  due  or  growing  due  to  the  bankrupt 
"  in  the  course  of  his  trade  or  business,  shall  not 
^'  be  deemed  goods  within  the  meaning  of  this 
"  section." 


(0  2lJac.  1,  c.  19;  6  Geo.  4, 
c.  16;  12&  13  Vict.  c.  106. 
(tt)  32  &  33  Vict.  c.  71. 


(x)  46  &  47  Vict.  c.  52. 
(y)  Sect.  3. 
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The  provisions  of  this  section  being  very  similar  to  those  <^P«  ^'  '*  ^- 
contained  in  the  earlier  Acts,  the  decisions  under  such 
Acts  may  be  usefully  referred  to  in  considering  the  con- 
struction to  be  placed  upon  this  section. 

In  pursuing  this  inquiry,  it  will  be  proper  to  notice  in  Fixed  arUolea 
the  first  place  the  case  of  Horn  v.  Baker  (2),  the  particulars  ^a  ch^ls 
of  which  will  be  found  in  a  former  page  (a).    The  question  within  the 
arose  there,  under  the  statute  of  21  Jac.  I.  c.  19,  by  which  Acts.    ^^ 
the  subject  was  then  governed.     Certain  stiUs  fixed  to  the 
freehold  had  been  leased  together  with  a  distUlery  for  a 
term ;  the  lessee  became  bankrupt ;  and  it  was  held  that 
the  stills  did  not  pass  to  the  assignees  under  the  description 
of  goods  and  chattels  within  the  meaning  of  the  statute. 
And  the  Court  drew  a  distinction  between  these  articles 
and  certain  other  utensils  which  were  not  fixed,  but  merely 
stood  upon  frames  or  horses ;  and  the  latter  they  held  would 
pass  to  the  assignees  under  the  words  of  the  statute  (i). 
This  case  and  that  of  Ri/all  v.  Rolk  (c),  which  has  also 
been  abeady  noticed,  may  be  considered  as  the  leading 


(z)  9  East,  215. 

(o)  Ante,  p.  4. 

{b)  With  respect  to  the 
moveable  utensils  in  this  case, 
there  was  nothing  to  rebut 
the  reputed  ownership  of  the 
bankrupt  as  to  them;  but  the 
Court  considered  that  they 
would  not  haye  passed  to  the 
assignees  had  there  been  a 
known  usage  of  trade  of  leas- 
ing such  things  together  with 
the  premises ;  for  then  the 
use  and  possession  of  them 
would  not  have  carried  the 
reputed  ownership.  And  it 
is  now  well  established  that 
if  there  be  a  known  common 
usage  for  the  hire  of  chattels, 
it  will  negative  the  rule  in 
bankruptcy    as    to    reputed 


ownership.  See  Storer  v. 
Hunter,  3  B.  &  C.  368  ;  Ex 
parte  Powell,  1  Ch.  D.  601  ; 
Ex  parte  Hattersley,  8  Ch.  D. 
601 ;  Crawcour  v.  Salter,  18 
Ch.  D.  30.  Aad  see  Shuttle- 
worth  V.  Hernaman,  1  De  C 
&  J.  322,  325  ;  Ex  parte  Wing- 
field,  10  Ch.  D.  591  ;  ^xApo&t, 
p.  318.  Compare  Ex  parte 
Brooks,  23  Ch.  D.  261.  As 
to  custom  generally,  see  ante, 
p.  67.  As  to  trading  articles 
not  fixed  passing  to  the  as- 
signees, see  Bryson  v.  Wylie, 
1  Bos.  &  Pul.  83  tn  notis  ;  Ex 
parte  Dale,  Buck,  365 ;  Lin- 
gard  v.  Messiter,  1  B.  &  C. 
308 ;  Shuttleworth  v.  Hema- 
man,  supra, 

(c)  1  Atk.  165,  ante,  p.  301. 
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CUrhY, 
Croumshaw. 


decisions  upon  this  subject :  and  the  principle  to  be  deduced 
from  them,  viz.  that  fixtures  constitute  part  of  the  freehold, 
and  are  not  to  be  taken  as  goods  and  chattels  within  the 
meaning  of  the  Bankruptcy  Acts,  has  been  recognized  and 
affirmed  by  a  series  of  very  important  decisions  of  more 
modem  date. 

Thus,  in  the  case  of  Clerk  v.  Croicnshaw,  in  the  Court  of 
King's  Bench  (^),  a  tenant  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and  moveable  implements 
therein ;  but  it  was  agreed  that  they  should  be  delivered 
up  at  the  determination  of  the  term  at  a  valuation,  if  the 
lessors  gave  notice  of  their  desire  to  have  them.  The 
tenant  afterwards  assigned  the  premises  and  machinery  by 
way  of  mortgage,  but  continued  in  possession  of  them,  and 
became  bankrupt.  It  was  held  that  this  case  fell  within 
the  principle  of  fforn  v.  Baker ^  and  was  governed  by  it ; 
and  a  like  distinction  was  taken,  as  in  that  case,  between 
the  fixed  and  the  moveable  property  in  the  mill.  Again, 
in  another  case  which  followed  soon  afterwards  in  the 
same  Court,  a  similar  question  arose.  In  Coombs  v.  Beau» 
mont  {e)y  a  steam  engine,  &c.,  fixed  up  in  a  colliery,  was 
leased  to  a  tenant  to  be  used  by  him  during  the  term,  but 
to  be  held  as  the  property  of  the  landlord.  It  was  ruled, 
on  the  authority  of  Horn  v.  Baker ^  that  these  articles  did 
not  come  under  the  description  of  "  goods  and  chattels," 
and  did  not  pass  as  such  to  the  assignees  under  a  commis- 
sion of  bankruptcy  against  the  tenant  (/). 

ExparUBar-       The  point  under  consideration  may  be  considered  to 
^Gawan.  ^       ^*^®  heGH  finally  settled  in  1865,  by  the  case  of  Ex  parte 


Coombs  y. 
Beaumont, 


{d)  3  B.  &  Ad.  804. 

{e)  6  B.  &  Ad.  72. 

(/)  See  also  BoydeU  v. 
M'Michael,  1  Or.  M.  &  R. 
177;  Hallen  v.  Bunder ^  id. 
266  ;  MinshaU  v.  Lloyd,  2  M. 
&  W.  at  p.  459,  per  Parke, 
B. ;  Httchman  v.    Walton^  4 


M.  &  W.  at  p.  414,  per  Lord 
Abinger,  C.  JB. ;  Freshney  v. 
Carrick,  1  H.  &  N.  at  p.  658, 
per  Pollock,  0.  B. ;  In  re 
M'Kihhin,  4  Ir.  Ch.  R.  520 ; 
Ex  parte  Willoughby  D*  Eresby^ 
29  W.  R.  527. 


BANKRUPTCY.  311 

Barckiy^  in  re  Gaican  (g).  There  the  bankrupt,  who  was  Chap.  Y.  9,  8. 
the  occupier  of  a  public  house  and  had  a  leasehold  interest 
in  that  and  four  other  houses^  mortgaged  them  to  the  peti- 
tioner. The  mortgage  comprised  the  trade  and  domestic 
fixtures  on  the  mortgaged  premises  (h).  The  assignees 
under  the  bankruptcy  claimed  the  fixtures  under  sect.  125 
of  the  Bankruptcy  Act,  1849,  as  being  in  the  order  and 
disposition  of  the  bankrupt  as  reputed  owner  at  the  time 
of  the  bankruptcy.  Lord  Oranworth,  0.,  in  delivering  the 
judgment  of  the  Court  of  Appeal  in  Chancery,  said  that 
the  statute,  it  was  admitted,  did  not  apply  to  a  house,  and 
a  creditor  was  bound  to  take  notice  that  a  house  might  be 
mortgaged,  and  therefore  if  it  was  mortgaged,  the  presump- 
tion was  that  all  was  mortgaged  which  would  pass  under 
a  conveyance  of  the  house.  It  was  held  accordingly  that 
the  subsequent  possession  of  the  fixtures  by  the  bankrupt 
was  not  a  possession  of  them  as  goods  and  chattels,  but  as 
part  of  the  houses  to  which  they  were  annexed,  and  that 
the  fixtures  were  not  goods  and  chattels  within  the  meaning 
of  the  statute.  His  Lordship  said  that  the  Court  would 
have  arrived  at  the  same  conclusion  had  the  matter  been 
res  Integra^  but  that  for  nearly  half  a  century  the  matter 
had  been  considered  as  perfectly  settled. 

Prior  to  the  last-mentioned  case  there  was  a  decision  Deoision  in 
upon  this  subject  in  the  Court  of  Exchequer,  which  at  one  ^^^^^^^ 
time  gave  rise  to  much  discussion,  and  in  which  the  doctrine  sidered. 
as  laid  down  in  the  above  cases  apjpears,  at  first  sight,  not 
to  have  been  altogether  adopted  by  the  Court.    This  is  the 
case  of  Trappes  v.  Harter  (t),  where  the  owners  in  fee  of 
certain  calico  print  works  mortgaged  the  same,  and  having 

{g)  6D.M.&a.403.  See  (»)  2  Cr.  &  M.  153.  The 
too  Mather  v.  Fraser,  2  K.  &  facts  of  the  case  are  very 
J.  536 ;  Tebb  v.  Hodge,  L.  B.,  special  and  complicated;  they 
6  C.  "P.  73.  may  be  sufficiently  gathered 

(h)  Ante,  p.  293.  from  the  judgment  at  p.  180 

of  the  report. 
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continued  in  possession  afterwards  became  bankrupt.  It 
was  held  that  certain  fixed  trade  machinery  upon  the 
premises  did  not  belong  to  the  inheritance,  but  was  part 
of  the  personal  estate  of  the  bankrupts,  and  as  such  was 
decl6u*ed  to  pass  to  the  assignees. 


Conceding  to  this  case  its  full  effect  as  a  valid  authority, 
it  must  be  regarded  as  having  been  decided  entirely  upon 
its  own  peculiar  circumstances ;  and  especially  with  refe- 
rence to  the  intent  of  the  parties  to  the  mortgage  deed. 
And  although  the  dicta  of  Lord  Lyndhurst,  C.  B.,  who 
delivered  the  judgment  of  the  Court,  certainly  seem  to 
favour  the  proposition  that  trade  fixtures  erected  in  the 
circumstances  mentioned,  are  to  be  looked  upon  as  personal 
chattels,  yet  the  general  question  as  to  fixtures  being  goods 
and  chattels  within  the  Bankruptcy  Acts,  is  not  really 
touched  by  the  case.  For  the  Court  having  decided  that 
the  machinery  in  question  was  not  included  in  the  mort- 
gage, it  necessarily  passed  to  the  assignees  with  the  bankr 
rupts*  estate,  not  under  the  order  and  disposition  clause, 
but  because  it  remained  the  property  of  the  bankrupts. 
The  decision,  therefore,  cannot  be  regarded  as  impugning 
the  doctrine  which  has  been  so  clearly  established  by  the 
above-mentioned  authorities  (/:). 


It  follows  from  the  above  doctrine,  founded  upon  the 


Fixtures 

with  sepa-       nature  of  fixtures  as  being  a  part  of  the  realty,  that  so  long 


(k)  This  accords  with  the 
explanation  of  this  decision 
given  in  the  following  cases : 
— Ex  parte  Barclay,  In  re 
Gatvan,  5  D.  M.  &  G.  403; 
Walmsley  v.  Milne,  7  C.  B. 
N.  S.  115,  133;  Whitmorey, 
Empson,  23  Beav.  313,  318; 
Cullwick  V.  Swindell,  L.  B.,  3 
Eq.  249,  253.  In  Ex  parte 
Tweedy  (5  Ch.  D.  at  p.  566), 
Bacon,  C.  J.,  is  represented  to 


have  used  expressions  which 
certainly  seem  to  show  that 
that  learned  judge  thought 
that  fixtures  comprised  in  a 
mortgage  of  realty  fell  within 
the  order  and  disposition 
clause  of  the  Bankruptcy  Act, 
1869.  But  those  expressions 
formed  no  part  of  the  actual 
decision,  and,  it  is  submitted 
with  deference,  must  be  looked 
upon  as  extra  judicial. 
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as  they  remain  unsevered,  they  do  not  become  goods  and  Chap.  Y.  ■.  8. 
chattels  within  the  Bankruptcy  Act,  although  they  are  rately,  not 
dealt  with  separately  from  the  land  to  which  they  are  ^Jj^\ct 
annexed.     The  fact,  therefore,  that  a  bankrupt  has  mort- 
gaged the  realty  to  one  person,  and  the  fixtures  separately 
to  another,  does  not  effect  a  constructive  severance,  so  as 
to  make  them  goods  and  chattels  in  the  order  and  disposi- 
tion of  the  bankrupt  in  whose  possession  they  may  be  at 
the  time  of  the  bankruptcy  (/).     In  such  a  case,  however, 
as  has  been  seen  in  the  preceding  section,  the  transaction 
would  fall  within  the  provisions  of  the  Bills  of  Sale  Acts, 
1878  and  1882,  and  registration  under  those  Acts  would 
be  necessary  {m). 

From  the  principles  laid  down  in  the  foregoing  decisions,  Right  of 
it  may  be  mfexred  that  where  a  tenant  for  years  becomes  ^StT'.^fix- 
a  bankrupt,  the  articles  and  utensils  which  he  has  himself  tares, 
attached  to  the  demised  premises,  and  which  are  removable 
by  him  at  the  end  of  his  term,  will  not  pass  absolutely  to 
his  trustee  in  bankruptcy  like  the  bankrupt's  goods  and 
chattels,  or  those  in  his  possession  or  disposition  (n).    There 
is  no  doubt,  however,  that  the  trustee  may  lay  claim  to 
them  on  the  ground  of  his  succeeding  to  the  bankrupt's 
interest  in  the  term  (o). 


{I)  Whitmorey,  Empsoriy  23 
Beav.  313. 

(m)  Ante,  pp.  285,  304. 

(n)  Fixtures  erected  by  the 
tenant  himself  are,  in  favour 
of  creditors,  so  far  considered 
as  goods  and  chattels,  that 
they  are  seizable  under  a^. 
fa,,  which  contains  only  the 
words  **  goods  and  chattels." 
See  post,  p.  393. 

(o)  Ex  parte  Barclay,  In  re 
Gawan,  6  D.  M.  &  G.  403, 
411  ;  Gibson  v.  Hammersmith 


Rail  Co,,  32  L.  J.,  Ch.  337, 
341.  And  see  46  &  47  Vict, 
c.  52,  s.  44,  which  provides 
that  the  property  divisible 
amongst  the  creditors  of  the 
bankrupt  shall  comprise  {inter 
alia),  the  capacity  to  exercise 
powers  in  respect  of  property, 
which  might  have  been  exer- 
cised by  the  bankrupt  for  his 
own  benefit.  As  to  the  time 
within  which  the  right  of 
severance  is  to  be  exercised, 
see  ante,  pp.  140,  162. 
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claimer  hj 
trustee  under 
Bankruptcy 
Act,  1869. 


Effect  of  diB-  decided  (in  aooordanoe  with  the  view  expressed  in  the 
former  edition  of  this  work),  that  if  the  trustee  in  bank- 
ruptoj  of  a  lessee  disclaimed  the  lease  under  sect.  23  of 
that  Act,  he  could  not  afterwards  exercise  the  right  which 
he  would  otherwise  have  had  to  sever  the  fixtures.  That 
section  provided  that  in  case  of  such  disclaimer,  the  lease 
should  be  deemed  to  have  been  suixendered  from  the  date 
of  the  order  of  adjudication,  and  it  was  held  that  the  effect 
of  this  provision  was  to  place  the  trustee  in  the  position  of 
never  having  had  any  estate  at  all  (q).  It  followed  logi- 
cally, therefore,  from  this  decision,  that  although  the 
trustee  had  actually  sold  or  severed  the  fixtures  before  the 
execution  of  the  disclaimer  he  was  in  no  better  position, 
and  in  case  of  sale  he  was  liable  to  pay  over  the  proceeds 
to  the  lessor  (r).  And  in  one  ease  {s)  Amphlett,  B.,  seems, 
adoptiug  a  suggestion  in  the  last  edition  of  this  work  (^), 
to  have  doubted  whether  a  severance  of  fixtures  would  not 
have  been  inconsistent  with  the  exercise  of  the  right  of 
disclaimer,  in  so  much  that  the  trustee  could  not  disclaim 
the  lease  after  a  sale  of  the  fixtures.  In  short,  the  dis- 
claimer by  the  trustee  put  an  end,  not  merely  to  the  term, 
but  to  the  lease  itself,  and  consequently  neither  party 
could  claim  the  benefit  of  its  provisions.  On  the  one 
hand  it  deprived  the  landlord  of  the  future  benefit  of  all 
those  clauses  of  the  lease  which  gave  him  a  benefit,  and  on 
the  other  hand  it  deprived  the  tenant  of  the  future  benefit 
of  all  those  clauses  which  gave  him  a  benefit  {u). 


{p)  32  &  33  Vict.  c.  71. 

{q)  Ex  parte  Stephens^  In 
re  Lavies^  7  Ch.  D.  127. 

(r)  Ex  parte  Brook,  In  re 
Roberts,  10  Ch.  D.  100. 

(ff)  Saint  V.  Pilley,  L.  R., 
10  Ex.  at  p.  141.  See,  too, 
Ex  parte  Brook,  10  Ch.  D. 
at  p.  110. 

(t)  Page  239  (2nd  ed.). 


(m)  Ex  parte  Glegg,  In  re 
Latham,  19  Ch.  D.  7;  Ex 
parte  Allen,  In  re  Fussell,  20 
Ch.  D.  341  ;  Ex  parte  Hart- 
Dyke,  In  re  Morrish,  22  Ch. 
D.  410.  And  see  Kearsey  v. 
Carstairs,  2  B.  &  Ad.  716; 
Fairburn  v.  Easttcood,  6  M.  & 
W.  679  ;  Lowrey  v.  Barker,  6 
Ex.  D.  170. 
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The  oonstruction  placed  upon  the  aboye-mentioned  sec-  Chap,  v.  ■.  8. 
tion  was  considered  to  be  unduly  prejudicial  to  the  rights  Disolalmer  by 
of  creditors,  and  an  alteration  has  accordingly  been  effected  S??J^"^^®' 
by  sect.  55  of  the  Bankruptcy  Act,  1883  {x).    The  first  Act,  1883. 
clause  of  this  section  confers  upon  the  trustee  substantially 
the  same  right  of  disclaimer  which  he  enjoyed  under  the 
Bankruptcy  Act,  1869,  with  the  exception  that  such  right 
must  in  general  be  exercised  within  three  months  after  the 
first  appointment  of  a  trustee.     The  same  section  contains 
the  following  provisions : — 

<<  (2)  The  disclaimer  shall  operate  to  determine,  as  from 
'^  the  date  of  disclaimer^  the  rights,  interests,  and 
"  liabilities  of  the  bankrupt  and  his  property  in 
"  or  in  respect  of  the  property  disclaimed,  and 
"  shall  also  discharge  the  trustee  from  all  personal 
"  liability  in  respect  of  the  property  disclaimed 
"  as  from  the  date  when  the  property  Tested  in 
''  him,  but  shall  not,  except  so  far  as  is  necessary 
^'  for  the  purpose  of  releasing  the  bankrupt  and 
"his  property  and  the  trustee  from  liability, 
"  affect  the  rights  or  liabilities  of  any  other 
"  person." 
"  (3)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease 
"  without  the  leave  of  the  Court  (y),  except  in 
"  any  cases  which  may  be  prescribed  by  general 
"  rules,  and  the  Court  may,  before  or  on  granting 
"  such  leave,  require  such  notices  to  be  given  to 
"  persons  interested,  and  impose  such  terms  as  a 
"  condition  of  granting  leave,  and  make  such 
"  orders  tcith  respect  to  fixtures^  tenants  improve' 
"  mentSy  and  other  matters  arising  out  of  the 
"  tenancy  as  the  Court  thinks  Just, ^' 

Under  the  above  provisions  it  is  clear  that  the  trustee  Trustee  may 

now  both 

(x)  46  &  47  Yict.  c.  62.  Eule   28  of  the  Bankruptcy 

(y)  The  leave  of  the  Court     Bules,  1871. 
was    formerly    required    by 
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will  be  entitled  to  sever  the  tenant's  fixtures,  and  subse- 
quentlj  to  disclaim  the  lease,  and  this  even  in  the  absence 
of  any  direction  as  to  such  fixtures  in  the  order  giving  him 
leave  to  disclaim.  No  doubt  can,  therefore,  in  future 
arise  as  to  the  validity  of  a  disclaimer,  on  the  ground  of  a 
previous  severance  of  the  fixtures  by  the  trustee,  because 
the  recent  Act  has  abolished  the  retrospective  operation  of 
such  disclaimer,  and  the  severance  will  accordingly  take 
place  during  the  term. 


DiBclaimer 


parties. 


Ex  parte 
Walton, 


It  was  decided,  under  the  Bankruptcy  Act,  1869,  that  a 
ri^te  of  ^^  disclaimer  of  the  bankrupt's  interest  in  leasehold  property 
"  "'  operated  only  for  the  relief  of  the  bankrupt  and  his  estate, 

and  that  it  did  not  interfere  with  the  rights  of  third  parties, 
having,  in  this  respect,  the  same  effect  as  a  surrender  by 
the  bankrupt  himself.  Thus,  it  did  not  destroy  the  interest 
of  an  underlessee  (z).  It  will  be  seen  that  the  present 
Act  (a)  expressly  provides  that  the  disclaimer  shall  not, 
except  as  therein  mentioned,  affect  the  rights  or  liabilities 
of  any  other  person.  In  Ex  parte  Walton  (ft),  however,  it 
was  decided  that  where  a  bankrupt  had  made  an  under- 
lease of  the  premises,  a  disclaimer  did  not  affect  the  right 
of  the  lessor  to  distrain  upon  the  property. for  the  rent 
reserved  by  the  original  lease,  or  to  re-enter  for  the  breach 
of  the  covenants  contained  in  it.  Upon  this  point  also  the 
present  Act  contains  express  provisions,  for  clause  6  of  the 
above-mentioned  section  enacts  that  the  Court  may,  on 
application  by  any  person  claiming  any  interest  in  any  dis- 
claimed property,  make  an  order  for  the  vesting  of  the 
property  in  any  person  entitled  thereto  ;  provided  that  the 
Court  shall  not  make  a  vesting  order  in  favour  of  any 
person  claiming  under  a  bankrupt,  either  as  underlessee  or 


Court  may 
make  vertiiig 
order. 


(s)  See  Smalley  v.  Hard- 
inge,  7  Q.  B.  D.  524;  Ex 
parte  Walton,  17  Ch.  D.  746. 
See  also  East  Sf  West  India 
Dock   Co.  V.  Hill,  22  Oh.  D. 


14  ;  Harding  v.  Preece,  9  Q. 
B.  D.  281  ;  and  ante,  p.  140. 

(rt)  Sect.  55  (2),  supra, 

(ft)  Supra, 
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as  mortgagee  by  demise,  except  upon  the  tenns  of  making  Chap,  v.  i.  8. 
such  person  subject  to  the  same  liabilities  and  obligations 
as  the  bankrupt  was  subject  to  under  the  lease  at  the  date 
when  the  bankruptcy  petition  was  filed,  and  that  any 
mortgagee  or  underlessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all  interest 
in  and  security  upon  the  property.  It  should  be  noticed 
that  the  application  for  a  vesting  order  being,  as  it  seems, 
optional,  the  jurisdiction  of  the  Court  to  exclude  an  under- 
lessee  from  any  interest  in  the  property  does  not  arise  in 
the  absence  of  any  such  application;  and  this  being  so, 
the  respective  rights  of  a  lessor  and  an  underlessee  will,  in 
such  circumstances,  still  be  governed  by  the  decision  in 
Ex  parte  Walton^  viz.,  that  the  underlessee  takes  the  pro- 
perty subject  to  all  the  lessor's  rights  in  rem. 

Independently  of  the  construction  put  upon  the  words  Possession  of 
"  goods  and  chattels  "  in  the  statutes,  as  laid  down  in  the  ^p*^  ^^^  * 
cases  already  noticed,  it  has  been  established  that  property  ownership, 
affixed  to  the  freehold  is  not  within  the  intent  of  the 
statutes,  because  the  possession  of  such  property  does  not 
create  a  visible  ownership  in  the  bankrupt  so  as  to  procure 
him  unmerited  credit.  For  creditors  are  not  deceived  by 
the  possession  of  property  of  this  description ;  and  it  differs 
from  the  case  of  personal  goods,  where  the  possession  and 
power  of  disposal  are  the  only  evidence  of  ownership  to 
which  a  creditor  can  look.  This  proposition  forms,  indeed, 
in  part,  the  ground  of  decision  in  several  of  the  eases 
which  have  been  already  referred  to.  And  the  rule  result- 
ing from  it,  that  the  doctrine  of  reputed  ownership  does 
not  attach  to  property  affixed  to  the  freehold,  has  been  esta- 
blished by  a  series  of  decisions  both  at  law  and  equity  (c). 

(c)  See  Steward  Y,  Lombe,  1  Cr.  M.  &  E.  at  p.  179.     And 

Brod.  &Bing.  at  p.  511;  i^w/"-  see   Ex   parte  Smith,    In   re 

ford  V.  Btshop,  5  Buss.  346 ;  Bakewell,  Buck,  at  p.  152  et 

Hubbard  v.  Bagshaio,  4  Sim.  eeq,  in  notis.     In  Sinclair  v. 

326;  BoydellY.  M'Michael,  1  Stevenson  (2  Bing.  514),  the 
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Thus  in  Ux  parte  Barclay^  In  re  Gawan  (rf),  Lord  Cran- 
worth,  C,  in  giving  the  judgment  of  the  Court,  said 
that  the  object  of  the  similar  provision  in  the  Bank- 
ruptcy Act,  1849  {e)j  was  to  prevent  fictitious  credit  by  an 
appearance  of  wealth,  and  that  it  was  scarcely  i>08sible  to 
suppose  that  credit  was  ever  really  given  upon  the  faith  of 
fixtures  as  distinguished  from  a  house. 


EfiPeotof 
Ufiage. 


Prior  to  the  foregoing  decisions,  a  case  of  a  similar 
description  had  occurred  in  the  Court  of  King's  Bench ; 
but  the  determination  was  there  made  to  rest  on  less 
general  grounds.  In  the  case  of  Storer  v.  Hunter  (/),  it 
was  held  that  the  possession  by  a  tenant  of  certain  fixed 
machinery  which  he  had  taken  on  lease  together  with  some 
coUieries/and  of  new  machinery  which  he  had  erected  to 
replace  some  of  the  old,  was  not  to  be  considered  a  reputed 
ownership  within  the  meaning  of  the  statutes  of  bank- 
ruptcy ;  either  during  the  term,  or,  after  he  had  forfeited 
it,  between  a  judgment  in  ejectment  by  his  landlord  and 
the  execution  of  the  writ  of  habere  facias  possessionem.  But 
in  this  case  the  Court  relied  principally  on  an  usage  which 
was  proved,  of  demising  the  machinery  with  the  collieries, 
the  landlord  retaining  the  right  to  it  on  the  determination 
of  the  tenant's  lease ;  for  it  was  said,  that  this  usage  re- 
butted the  presumption  of  a  reputed  ownership  arising 
from  the  possession  of  the  articles  {g). 


assignees  of  a  bankrupt  were 
held  entitled  to  certain  imple- 
ments and  fixtures  on  the 
f2:round  of  reputed  ownership. 
But  that  decision  rested  on 
the  fact  of  fraud  between  the 
parties,  in  making  a  pretended 
lease  of  the  premises  and  fix- 
tures to  the  bankrupt ;  and 
the  principle  established  in 
Horn  V.  Baker,  &c.,  was  not 
adverted  to. 


(rf)  5  D.  M.  &  G.  at  p. 
411.  See  also  In  re  M^Ktbbtn, 
4  Ir.  Ch.  R  520. 

(e)  12  &  13  Vict.  c.  106, 
s.  125. 

(/)  3  B.  &  C.  368. 

(g)  See  per  Parke,  J.,  in 
argument  in  Coombs  v.  Beau- 
mont, 5  B.  &  Ad.  at  p.  76 ; 
see  also  Euffbrdy.  Bishop,  5 
Buss.  346 ;  Trappes  v.  Harter, 
2  Cr.  &M.  153;  Hubbard  y. 
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Of  this  case  it  may  be  remarked,  that  in  some  of  the  Chap.  Y. ».  8. 
other  decisions  on  the  subject,  the  prevalence  of  a  custom  Remarks 
in  the  neighbourhood  of  demising  fixtures  together  with  ^storer^!^^ 
the  premises,  or  of  selling  them  without  reference  to  the  -H^^'^"- 
freehold,  has  been  adverted  to  by  the  judges  as  an  ingre- 
dient in  their  determinations.  It  has  been  seen,  however, 
that  the  rule  which  establishes  that  the  doctrine  of  reputed 
ownership  is  not  applicable  to  things  fixed  to  the  freehold, 
is  founded  on  a  more  general  principle,  depending  on  the 
nature  and  character  of  the  property  itself.  It  is  appre- 
hended, therefore,  that  in  this  case  of  Storer  v.  Huntery  the 
claim  of  the  assignees  could  not  have  been  supported  in 
any  point  of  view ;  for  according  to  the  general  rule  the 
possession  of  the  fixed  articles  would  not  have  created  a 
reputed  ownership,  even  if  there  had  been  no  usage  in  the 
case;  and  from  the  decision  of  Horn  v.  Baker  and  the 
other  cases,  it  follows,  that  notwithstanding  the  bankrupt 
retained  the  visible  ownership  of  the  machinery,  it  would 
not  have  passed  to  the  assignees  under  the  words  of  the 
statute  ;  and  lastly,  the  assignees  could  not  have  taken  the 
fixed  property  as  part  of  the  bankrupt's  estate  and  eflFects, 
because  it  appears  from  the  statement  of  the  case,  that 
before  the  act  of  bankruptcy  the  lease  had  been  forfeited, 
and  the  term  was  at  an  end  (A). 

One  further  case  may  here  be  noticed.   A.,  having  con-  Machinery  in 
tracted  to  purchase  a  factory  with  a  steam  engine  and  JbaE^rapT^ 
fixtures,  took  possession  on  part  payment  of  the  price  ;  he  purchaser  of 
never  himself  assumed  the  actual  occupation,  nor  worked      ^^' 


Bagshaw,  4  Sim.  326;  Fx  parte 
Scarthj  1  M.  D.  &  D.  240 ;  and 
antCf  p.  309,  note  (A). 

(A)  See  the  explanation  of 
this  case  given  by  Taunton, 
J.,  in  Clerk  v.  Croumskaw,  3 
B.  &  Ad.  at  p.  808  ;  Fairburn 
V.  Eastwood,  6  M.  &  W.  at 
pp.  682,  683.     The  case  was 


tried  a  second  time  at  the 
Derby  Spring  Assizes,  1826, 
and  a  verdict  was  found 
against  the  assignees.  It 
was  brought  down  for  trial 
a  third  time  at  the  following 
Summer  Assizes,  but  was 
compromised. 
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the  machinery,  but  retained  the  man  who  before  had  the 
charge  of  it  under  the  vendor  in  the  same  employment. 
The  remainder  of  the  purchaAe-monej  not  being  paid,  A. 
requested  the  vendor  to  re-sell  and  pay  himself;  and 
accordingly  the  latter  immediately  took  possession  of  the 
property,  and  engaged  the  man  in  charge  still  to  continue 
so  on  his  behalf.  On  the  following  day  A.  became  bank- 
rupt. It  was  held  that  in  these  circumstances  the  steam 
engines  and  fixtures  were  not  in  the  reputed  ownership  of 
the  bankrupt  at  the  time  of  his  bankruptcy  (i). 


No  diflfcmction  In  the  application  of  the  rule  as  laid  down  in  the  pre- 
tenant's  fix-  ceding  pages,  a  distinction  was  insisted  upon  in  some  of  the 
tures  and  earlier  cases,  between  fixtures  which  are  put  up  by  a  tenant, 
by  freeholder,  and  those  annexed  by  the  owner  of  the  freehold  to  his  own 
estate ;  and  it  was  contended  that  the  former  partake  so 
much  of  the  nature  of  personalty  that  they  ought  to  be 
considered  goods  and  chattels  within  the  meaning  of  the 
order  and  disposition  clauses  in  the  then  Bankruptcy  Acts. 
This  doctrine  was  admitted  by  some  of  the  judges  in  the 
Courts  of  Bankruptcy ;  at  least  in  respect  of  trade  fixtures 
erected  by  a  tenant,,  which  might  be  removed  without 
damage  to  the  freehold  (J).  But  on  considering  the  true 
nature  of  fixtures  of  whatever  description,  and  that  for 
whatever  purpose  they  may  have  been  erected,  they  all 
alike  change  their  character  by  annexation,  and  participate 
in  that  of  the  freehold,  it  is  impossible  to  reconcile  the 
former  practice  in  bankruptcy  as  found  in  some  of  those 
cases,  with  the  general  rule  as  it  was  finally  declared  in 


(t)  Exports  WatkinSj  1  Dea. 
296.  This  case  was  decided 
without  regard  to  the  ques- 
tion, whether  the  property  in 
dispute  was  to  be  regarded 
as  personalty. 

(j)  See  JSx  parte  Lhyd,  1 
Mont.  &Ayr.  494,  506;    Ex 


parte  Wilson^  2  id,  61,  70 ; 
Ex  parte  Belcher,  id.  160,  167; 
Ex  parte  King,  1  M.  D.  &  D. 
119,  where  the  Court  were 
divided  in  opinion ;  and  Ex 
parte  Austin,  1  Dea.  &  Ch. 
207,  in  which  case,  however, 
no  judgpnent  was  given. 
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Hx  parte  Barclay y  In  re  Gawan  (J),    It  is  clear,  therefore,  Chap.  Y.  ■.  8. 
at  the  present  day  that  no  suoh  distinotion  exists  (k), 

(j)  Aniej -p.SlO.    And  see  may  refer  to  the  following 

Mather  v.  Fraser,  2  K.  &  J.  cases : — Ex  parte  Broadwood, 

at  p.  555.  1  M.  D.  &  D.  631  ;  Ex  parte 

{k)  For  further  authorities  Scarthy    id.    240  ;    Ex   parte 

on  the  doctrine  of  order  and  Spicer,   2  Dea.  335 ;  and  Ex 

disposition  as  applied  to  the  parteReynal,2'Mi,'D,  &'DA4Sf 

case  of  fixtures,  the  reader  where  the  cases  are  examined. 


F. 
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Section  4. 
Of  the  Transfer  of  Fixtures  by  Devise. 


Annexationa  WiTH  respect  to  the  transfer  of  fixtures  by  devise,  it  may 
hold,^m  what  ^  observed,  that  where  a  testator  has  a  devisable  interest 
cases  de-  in  a  house,  &o.,  he  may  devise  the  incidents  of  the  house, 
and  things  that  are  annexed  to  the  house,  either  together 
with,  or  in  separation  from  the  freehold.  On  the  other 
hand,  if  the  estate  itself  is  not  devisable,  the  things  which 
are  annexed  to  it  are  not  in  general  devisable ;  and,  there- 
fore, a  tenant  for  life  or  in  tail  cannot  devise  the  doors, 
windows,  or  wainscot  of  a  house,  nor  personal  chattels  that 
are  affixed  to  the  house,  and  which  form  part  of  it ;  but 
such  a  devise  is  void  (/).  But  even  in  this  case,  the  testator 
may  devise  away  such  fixtures  as  are  severable  from  the 
freehold,  and  which  would  go  to  his  personal  representa- 
tive ;  because  these  are  not  incident  to  the  inheritance. 


Annexations 
belong  to  de- 
Tisee  of  the 
land. 


In  general  it  may  be  considered  as  a  rule,  that  the  devisee 
of  land  will  be  entitled  to  all  articles  which  are  affixed  to 
the  land,  whether  the  annexation  takes  place  prior  or  sub- 
sequent to  the  date  of  the  devise,  according  to  the  legal 
maxim  ^*quod  cedijicatur  in  ared  kgatd  cedit  kgato^^  (m).  By 
a  devise,  therefore,  of  a  house,  all  personal  chattels  which 
are  annexed  to  the  house,  and  which  are  essential  to  its 
enjoyment,  will  pass  to  the  devisee  (n).  And  in  like  man- 
ner, things  that  are  constructively  annexed  to  the  house, 


(/)  Shep.  Touch.  469,  470 ; 
Cowell's  Inst.  lib.  2,  tit.  xx. 
pi.  12  ;  D* Eyncourt  v.  Gre^ 
gorvy  L.  R,  3  Eq.  382. 

(m)  See  7  WiU.  4  &  1  Vict. 
c.  26,  s.  24. 


(n)  Shep.  Touch.,  supra; 
fferlakenden^s  Case,  4  Co. 
62  a.  And  see  Colegrave  v. 
Bias  Santos,  2  B.  &  C.  at  p. 
80,  per  Best,  J.  ;  In  re  Shar» 
man's  Estate,  W.  N.  1873, 
p.  99. 


DEVISE.  323 

as  the  looks,  keys,  and  rings,  &c.,  will  go  to  the  devisee  (o).   Ch*P*  ▼•  ••  4. 

And  so  of  any  other  matter  that  is  incident  to  the  principal 

thing,  although  it  may  be  distinct  from  it ;  and,  therefore, 

if  the  owner  of  a  mill  take  out  one  of  the  mill-stones  to 

pick  or  gravel  it,  and  devise  the  mill  while  the  stone  is 

severed  from  it,  yet  it  shall  pass  as  part  of  the  mill  (p). 

It  is  conceived,  however,  that  an  exception  from  this  Whether  exe- 
rule  will  he  f  oimd  to  exist  in  respect  of  the  class  of  fixtures  tures  pass  to 
(if  any)  (q)  which  do  not  pass  to  the  heir  as  part  of  the  ^®^^^«®®« 
inheritance,  but  are  held  to  be  personal  assets  in  the  hands 
of  the  executor.    It  would  seem  to  follow,  that  as  between 
the  executor  and  the  devisee  of  the  land,  the  devisee  would 
not  be  entitled  to  these  under  a  general  devise  of  the  realty. 
This  point,  however,  is  not  altogether  free  from  difficulty ; 
for  although  in  ordinary  cases  the  devisee  takes  the  land 
in  the  same  condition  as  it  would  have  descended  to  the 
heir,  yet,  it  should  be  recollected,  that  the  devisee  of  land 
is  entitled  to  emblements,  (which  are  very  analogous  to 
fixtures),  and  may  claim  them  as  against  the  executor, 
notwithstanding  the  heir  would  not  have  taken  them  with 
the  estate  (r).    In  one  case,  which  was  a  conveyance  by  Grant  of 
deed,  a  testator  had  covenanted  to  grant  a  house  and  all  ^^^^^^ 
things  fixed  to  the  freehold  of  the  house ;  and  on  a  ques-  to  freehold, 
tion  between  the  covenantee  and  the  defendant,  who  was 
the  executor  and  devisee  of  the  house  in  trust  to  settle  it 
according  to  the  covenant,  it  was  held,  that  articles  of  the 
description  just  refeired  to,  viz.,  hangings  and  looking- 
glasses  fixed  to  the  walls  of  the  house,  were  not  within  the 
testator's  covenant,  because  they  were  not  to  be  taken  as 
part  of  the  house  («).    From  this  decision  it  might  perhaps 
be  inferred  that  such  fixtures  would  not  be  comprised  xmder 
a  corresponding  devise  in  a  will. 

(o)  Ltfor(rs  case,  11  Co.  at  see  ante,  p.  20. 
p.  50  b.     See  ante,  p.  277.  (q)  See  ante,  pp.  237,  248. 

{p)  E.  V.  Wheeler,  6  Mod.  (r)  See  ante,  p.  272. 

187,  perHolt,  C.  J. ;  P/ac«v.  (s)  Beck  y.   Rehow,    1    P. 

Fogg,  4  M.  &  E.  277 ;  and  Wms.  94. 
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f  "t  I.  Under  the  Mortmain  Act  (^),  wliich  in  certain  cases 

Fixtures  pass  avoids  devises  of  lands  and  bequests  relating  to  interests 
for  ohmu^le  ^^  ^®*1  property,  it  was  held  by  the  Vice  Chancellor  of 
purposes.  England,  that  fixtures  in  a  leasehold  house  of  a  testator, 
such  as  he  was  entitled  to  remove,  would  pass  under  a 
bequest  of  residue  of  personal  estate  for  charitable  pur- 
poses ;  for  these  were  considered  by  the  Vice  Chancellor  as 
mere  personal  chattels  (u). 

Fixtures,  how      With  respect  to  the  language  of  a  devise  relating  to 
devise.     ^  *  fixtures,  it  should  be  observed,  that  where  it  is  the  inten- 
tion of  a  testator  expressly  to  devise  fixtures  in  separation 
from  the  freehold,  or  that  the  devisee  of  the  land  should 
take  all  appendages  to  the  land,  it  is  necessary  to  specify 
the  articles  by  some  appropriate  term  or  description.     For 
there  are  decisions  to  the  effect  that  things  fixed  to  the 
freehold  will  not  be  included  under  terms  which  are  usually 
Will  not  pass  applied  to  property  of  a  mere  chattel  nature.     Thus  under 
M^*  furm-       jj^^  j^j,jj^  «  funiiture,"  in  a  devise,  it  was  holden  that  the 

devisee  was  not  entitled  to  articles  fixed  to  the  freehold  of 
the  testator's  house,  notwithstanding  they  were  matters  of 
mere  ornament.  In  the  case  of  Alien  v.  Allen  (x)y  a  testator 
gave  to  the  defendant,  inter  alia^  his  furniture,  jewels,  &c. ; 
on  a  bill  brought  by  the  heir  of  the  testator,  it  appeared 
that  the  defendant  claimed  under  this  devise  certain  marble 
slabs  and  chimney-pieces  fixed  in  a  house  of  which  the 
testator  was  the  owner  in  fee,  and  certain  other  slabs  and 
chimney-pieces  belonging  to  a  house  of  which  the  testator 
was  tenant  for  years.  It  was  contended  that  all  these 
things  passed  to  the  devisee,  because  they  were  ornaments 
every  day  taken  down  by  tenants,  and  also  upon  execu- 
tions. But  Lord  Chancellor  Eing  held,  that  by  the  word 
furniture,  the  devisee  was  not  entitled  to  the  marble  slabs 

U)  9  Geo.  2,  c.  36.  (ar)  Mosely,  112.     But  see 

(u)  Johnston  v.   Swann^    3      Paton  v.  Skeppardj  post,   p. 
Madd.  467.  326. 


DEVISE, 
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or  chimney-pieces  or  anything  fixed  to  the  freehold  on  the  Chap.  Y.  u,  4. 

testator's  own  estate.     And  he  said,  that  glasses  in  panels  ^ 

were  to  he  considered  as  part  of  the  freehold,  hut  not  if 

they  were  screwed  in  {y) ;  and  that  there  was  a  great  difPe- 

rence  between  the  heir  and  devisee,  or  the  executor  and 

devisee,  and  a  landlord  and  tenant.     So  where  a  testator  Nor  as 

gave  by  his  will  all  his  household  goods  and  implements  of  gooda?^'  ^ 

household ;  it  was  held  by  Lord  Chancellor  Talbot,  that 

under  this  bequest  a  clock  in  the  house  would  pass, ''  if  not 

fixed  to  the  house"  (2).   From  whence  it  may  be  concluded 

that  articles  of  this  description,  if  actually  fixed  to  the  free« 

hold,  would  not  be  included  under  a  bequest  of  household 

goods  (a). 

The  term  "fixed  furniture,"  however,  will  be  sufficient  Batinduded 
to  comprehend  articles  of  this  description ;  and  may  em-  ^idture." 
brace,  perhaps,  even  more  than  the  term  "  fixtures  "  in  its 
strict  sense.  Thus  a  testator  bequeathed  his  leasehold 
messuage,  with  the  grates,  coffers,  locks,  &c.,  "  and  other 
** fixtures  and  fixed  furniture"  to  A.  for  life;  and  the 
household  goods,  furniture,  plate,  &c.,  and  other  properties 
in  the  messuage  not  being  comprehended  under  the  pre- 
ceding terms  "  fixtures  and  fixed  furniture,"  to  him  abso- 
lutely. There  were  in  the  messuage  some  looking-glasses, 
which  Vere  standing  on  the  chimney-pieces  and  nailed  to 
the  walls,  and  a  bookcase  standing  on  brackets  and  screwed 
to  the  wall.  It  was  held  that  these  were  comprehended 
under  the  term  "  fixed  furniture  "  in  the  will,  and  that  A. 
took  only  a  life-interest  therein  (ft). 


(y)  But  see  ante,  Chap.  I. 
p.  8. 

(2)  Slannififf  v.  Slyle,  3  P. 
Wms.  334.     See  antef  p.  8. 

(a)  And  see  Burn's  Ecc 
Law,  vol.  4,  p.  201  ;  Swinb. 
Wills,  pt.  7,  §  10  ;  Godolph. 
Orph.  Leg.  pt.  3,  ch.  20,  §  12. 
See,  however,  Stuart  v.  Earl 


of  Bute,  ante,  p.  218  in  notis. 
(ft)  Birch  V.  Dawson,  2  A. 
&  E.  37.  See  the  report  of 
the  case  at  Nisi  Prius,  where 
Littlodale,  J.,  expresses  a 
doubt  whether  a  carpet  tacked 
to  the  floor  is  fixed  furniture. 
6  C.  &  P.  658 ;  and  see  ante, 
p.  8. 
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Fart  I. 


under  the  bequest  of  stock  in  trade  and  efPeots,  and  not 
under  the  devise  of  real  and  leasehold  estates  charged  with 
the  legacies  (£). 


Agfreement 
for  fixtures, 
whether 
within  the 
Statute  of 
Frauds. 


SEcrrioN  V. 

Of  the  Form  of  Agreements  as  affected  by  the  Statute  of 

Frauds;  and  of  Stamps. 

It  remains  now  to  mention  a  few  particulars  respecting 
the  proper  formalities  to  be  observed  in  agreements  and 
conveyances  relating  to  fixtures.  And  the  most  important 
question  that  occurs  upon  this  subject  is,  whether  contracts 
which  relate  to  the  sale  and  transfer  of  fixtures  can  be 
considered  to  fall  within  the  provisions  of  either  the  fourth 
or  the  seventeenth  sections  of  the  Statute  of  Frauds  (/). 
Although  this  question  maybe  supposed  to  have  frequently 
arisen,  as  well  upon  original  demises  between  landlords 
and  tenants,  as  upon  assignments  between  out-going  and 
in-coming  tenants,  and  upon  sales  under  executions,  yet 
there  are  but  few  cases  in  which  it  has  been  the  subject  of 
judicial  decision.  Where,  indeed,  the  contract  relates  to  a 
transfer  of  fixtures  together  with  the  land,  it  clearly  falls 
within  the  fourth  section  of  the  statute ;  and  it  is  appre- 
hended that  in  such  a  case  any  agreement  for  the  sale, 
valuation,  &c.,  of  the  fixtures,  although  it  may  be  of  a 
chattel  interest  only,  must  be  in  writing,  and  executed 
according  to  the  formalities  required  by  the  statute  (m). 


{k)  As  regards  growing 
crops,  these  will  pass  under 
a  bequest  of  farming  stock. 
In  re  Roose,  17  Ch.  D.  696. 

(I)  29  Car.  II.  c.  3. 

(m)  See  as  to  an  agreement 
for  house  and  furniture  being 
within  the  statute,  Mechelen 
V.  Wallace,  7  A.  &  E.  49.  So 
an  agreement  to  take  pre- 
mises, and  to  pay  for  furniture 
and  fixtures,  &c.,  is  an  agree- 
ment relating  to  an  interest 


in  land,  and  must  be  in 
writing,  Vaughan  v.  Hancock^ 
16  L.  J.,  C.  P.  1.  In  both 
these  cases  the  Court  were  of 
opinion  that  the  contracts 
were  entire,  and  that  being 
void  in  part,  they  must  bei 
void  in  to  to.  And  see  Kelly  v. 
Webster,  21  L.  J.,  C.  P.  163  ; 
Ronayne  v.  Sherrard,  1 1  Ir.  !R., 
C.  L.  146,  distinguishing G^reew 
V.  Saddingion,  7  E.  &  B.  503. 
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But  the  question  has  giyen  rise  to  greater  doubt  when   Chap.  v.  i.  5. 
things  annexed  to  the  freehold  are  sold  in  oontemplation  gale  of  fix- 
pf  an  immediate  seyerance,  and  the  contract  takes  place  tures  in  con- 
between  parties  who  do  not  transfer  any  interest  whateyer  soveranoe. 
in  the  land.    In  this  case  the  subject  of  the  contract  is 
in  the  yiew  of  the  parties  a  bare  chattel;  and,  as  was 
obseryed  by  Lord  EUenborough  in  the  case  of  Parker 
y.   Staniland  (n),    it    does    not    follow    because    articles 
are  not  at  the  time  of  the  contract  in  the  shape  of 
personal  chattels,  as  not  being  seyered  from  the  land  so 
that  larceny  might  be  committed  of  them  (o),  that  therefore 
the  contract  for  the  purchase  of  them  passes  an  interest 
in  land  within  the  fourth  section  of  the  Statute  of  Frauds. 
Accordingly  the  case  of  Hallen  y.  Bunder  (p)  is  a  distinct  Sale  of  te- 
authority  that  a  sale  of  fixtures  by  a  tenant  does  not  fall  byv^uatiOT^ 
within  the  proyisions  of  that  section.   In  that  case  a  tenant  ^o*  within 
a  few  days  preyious  to  the  expiration  of  his  tenancy  agreed 
with  his  landlord,  and  at  his  request,  to  leaye  the  fixtures, 
the  latter  engaging  to  take  them  at  a  yaluation;   the 
tenant  accordingly  gaye  up  possession  of  the  premises  with 
the  fixtures  to  the  landlord,  and  the  fixtures  were  after- 
wards yalued  by  brokers  on  each  side  at  aboye  10/.,  and 
they  signed  the  appraisement.    It  was  held  by  the  Court 
of  Exchequer  that  this  was  not  a  sale  of  any  interest  in 
land  within  the  aboye  section  of  the  statute.     It  is  clear 
that  a  sale  by  a  tenant  of  fixtures  alone,  is  not  in  any 
sense  a  sale  or  parting  with  an  interest  in  land.    In  such  a 
case  if  the  sale  be  to  a  person  taking  or  haying  an  interest 
in  the  land,  as  to  an  incoming  tenant  or  the  landlord,  the 
transaction  is  in  the  nature  only  of  an  abandonment  or 
waiyer  of  the  yendor's  right  to  seyer  the  fixtures ;  or,  if 
the  purchaser  be  a  person  who  has  no  interest  in  the  soil, 
it  amounts  to  a  transfer  of  the  same  right  (g). 

(n)  11  East,  362,  365.  Q.  B.  D.  700. 

(o)  Seeposty  p.  398.  (q)  See  per  Cresswell,  J., 

Ip)  1  Or,  M.  &  E.  266,  fol-  in  Kelfy  y.  Webster,  12  C.  B. 

lowed  in   Lee  y.    Gaskell,    1  atp.  289;  perCockbum,0.  J., 


330 


TBANSFER  OF  FIXTURES. 


Parti. 

Said  of  reyer- 
tnonary  in- 
terest in 
fixtures  by 
parol. 

Sale  of  fix- 
tures bj|r 
owner  m  fee, 
whether 
within  the 
statute. 


Analogy  of 
sale  of  grow- 
ing crops — 
fruetui  natU' 
rales; 


I^ruetus  in* 
dustrialet. 


In  a  oaae  at  Nisi  Frius,  it  was  ruled  by  Oresswelly  J., 
that  a  leversionary  interest  in  trade  fixtures,  e.g.^  a  steam 
boiler,  would  pass  to  a  purchaser  under  a  parol  agreement, 
and  that  a  deed  was  not  in  suoh  a  ease  necessary  (r).  It 
does  not,  as  yet,  appear  to  have  been  determined  whether  a 
sale  by  an  owner  in  fee  or  tenant  in  tail  (s),  of  articles 
annexed  to  the  freehold,  falls  within  the  4th  section.  In 
this  case  the  vendor  has  not  a  mere  right  to  seyer  the 
articles,  but  he  has  the  absolute  property  in  the  things 
sold.  It  is  by  no  means  easy  to  express  a  definite  opinion 
upon  this  point,  but  it  is  submitted  that  the  question  must 
be  decided  upon  the  analogy  of  the  cases  as  to  the  sale  of 
things  growing  in  the  solI(^).  Such  things  are  divided 
into  two  classes,  fructus  naturales  and  fructua  induatriales. 
As  regards  the  first  class,  the  decisions  show  that  a  sale  of 
such  things,  e.  ^.,  growing  grass,  apples,  &c.,  where  the 
property  passes  to  the  purchaser  before  severance,  but  it  is 
contemplated  that  they  shall  remain  in  the  soil  until 
maturity,  is  a  transfer  of  an  interest  in  land  within  the 
4th  section  (w).  On  the  other  hand,  it  seems  according  to 
the  latest  decision  upon  the  point,  that  although  the  pro- 
perty passes  before  they  are  severed,  yet  if  it  is  intended 
that  there  shall  be  an  immediate  severance  from  the  soil, 
that  section  does  not  apply  (a?).  The  law  regards ^/hic^t/« 
industrialesy  however,  in  a  different  light,  and  although, 
strictly  speaking,  growing  crops  of  this  class,  e,  g.,  com, 
potatoes,  &c.,  are  a  part  of  the  realty  (y),  they  are  so  far 


in  Lee  v.  Gashelly  1  Q.  B.  D. 
at  p.  701 ;  Blackburn  on  Sale, 
p.  20.  And  see  ante.  Chap.  I. 
p.  28. 

(r)  Petrie  v.  Dawson,  2  C. 
&  K.  138. 

(«)  Ante,  pp.  33,  186.  As 
to  the  rights  of  a  tenant  for 
life,  see  ante,  p.  187,  and  post, 
p.  331,  note  (a). 

(t)  See  Hallen  v.  JRunder, 
1  Cr.  M.  &  E.  at  p.  275 ;  but 


see  per  Cockbum,  C.  J.,  in 
Lee  v.  Gaskell,  1  Q.  B.  D.  at 
p.  702. 

(m)  Crosby  v.  Wadsworth, 
6  East,  602  ;  RodweU  v.  PhiU 
lips,  9  M.  &  W.  501. 

{x)  Marshall  v.  Green,  1  C. 
P.  D.  35. 

(y)  Brantom  v.  Griffits,  1 
C.  P.  D.  at  p.  353,  per  Brett, 
J. ;  affirmed,  2  C.  P.  D.  212. 
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considered  as  chattels,  that  a  sale  of  them  is  in  no  case  ciiap.Y.t.5. 
within  the  4th  section  of  the  statute  (s). 

An  application  of  the  principles  upon  which  these  de- 
cisions are  founded  to  the  case  of  a  sale  of  fixtures  by  an 
owner  in  fee  or  tenant  in  tail,  seems  to  authorize  the 
following  propositions.     First,  where  the  sale  is  of  articles  Sale  of  fix- 
so  annexed  to  the  freehold  that  they  would  pass  to  the  toheir^^^ro 
heir  of  the  vendor  as  against  his  executor,  and  the  property  ^o  immediate 
passes  immediately  to  the  purchaser,  but  it  is  yitended  that  within  seot.  4. 
the  articles  should  remain  annexed  for  any  considerable 
period,  the  4th  section  is  applicable.     Secondly,  a  sale  of,  Seeuty  as  to 
and  transfer  of  property  in,  fixtures  to  which  the  executor  ^^^^f*" 
would  be  entitled  and  not  the  heir,  is  not  within  the  pro-  cutor. 
visions  of  that  section,  although  immediate  severance  is 
not  contemplated  (a). 


It  remains  to  consider  the  case  of  a  sale  of  articles  to  Sale  of  ^' 
which  the  heir  would  be  entitled  (ft),  where  the  property  J^jf^^T* 
passes  before  severance,  but  it  is  intended  that  the  pur-  immediate 
chaser  shall  forthwith  sever  and  remove  the  things  sold,  ^ntem^ted. 
In  this  instance,  were  it  not  for  the  decision  in  Marshall  v. 
Oreen  (c)y  the  transaction  would,  it  is  thought,  fall  within 
the  provisions  of  the  section,  because  the  vendor  conveys  to 
the  purchaser  the  property  in  things  which  are  for  all  pur- 
poses in  contemplation  of  law  a  part  of  the  land  (d).    That 


(«)  Evans  v.  Roberts^  5  B. 
&  C.  829 ;  Jones  v.  Flinty  10 
A.  &  E.  753 ;  Marshall  v. 
Green,  supra.  And  see  Mai/- 
field  V.  Wadsley,  3  B.  &  0. 
357  ;  ante,  p.  265  et  seq.  ;  and 
post,  p.  333. 

(a)  The  same  remark  would 
apply  to  a  sale  by  a  tenant  for 
life  of  fixtures  which  he  has  a 
right  to  sever  {antcy  p.  187); 
or  to  a  sale  by  a  tenant  for 
years  of   fixtures    of    which 


he  is,  under  the  Agricultural 
Holdings    Act,     1883    {ante, 
p.   92),  in   exception  to  the 
general  rule,  the  owner. 
{b)  Ante,  p.  211  et  seq. 

(c)  Supra, 

(d)  Thus,  it  appears  to  have 
been  considered  by  the  Court 
of  Exchequer  in  Ireland  that 
a  sale  of  the  materials  of  a 
house  would  be  within  the 
section.  Ronyne  v.  Sherrard, 
11  Ir.  E.,  C.  L.  146,  151. 
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Fart  I.       oase,  howeyer,  appears  to  have  gone  further  than  any  other 
'  decision  upon  the  section,  at  least,  if  the  Court  thought 

that  the  property  passed  before  the  trees  were  out,  for  if 
that  be  so  the  judgment  depends  entirely  upon  the  con- 
sideration that  the  buyer  was  not  to  derive  any  benefit 
from  the  land  (e).    Accepting  this  as  an  authority,  there-; 
fore,  it  seems  that  in  the  aboye  instance  the  transaction 
Contract  exe-  would  be  outside  the  scope  of  the  section.    In  such  a  case, 
appraisement  l^oweyer,  eyen  if  the  articles  while  they  subsisted  in  a  state 
■  of  aunexati<jp  were  to  be  considered  an  interest  in  land 
within  the  statute,  it  appears  from  analogy  to  the  cases  re- 
lating to  the  sale  of  trees,  &c.,  that  a  contract  which  could 
not  be  enforced  for  want  of  the  requisites  of  the  statute, 
might  giye  a  right  of  action  where  it  had  been  executed  by 
an  appraisement  having  been  made  of  the  things  sold(/). 


Agreement  to 
erect  fixtures 
not  within 
sect.  4. 


It  is  plain  that  a  mere  agreement  to  erect  fixtures  is  not 
within  the  Statute  of  Frauds,  whether  it  be  an  agreement 
by  the  landlord  to  erect  them  upon  land  already  demised 
to  a  tenant,  or,  d  fortiori^  by  any  other  person  not  having 
an  interest  in  the  land(^). 


Sale  of  fix- 
tures \>j 
tenant  not 
within  sect. 
17. 


Upon  the  question  whether  contracts  which  relate  to  thc^ 
sale  and  transfer  of  fixtures  fall  within  the  provisions  of 
the  17th  section  of  the  Statute  of  Frauds,  the  case  of 
Hallen  v.  Bunder  (h),  already  referred  to,  further  decided 
that  upon  a  sale  of  fixtures  by  a  tenant,  a  note  in  writing 
was  not  necessary  as  upon  a  sale  of  goods  above  10/.  under 


{e)  See  per  Brett,  J.,  1  C. 
P.  D.  at  p.  42. 

(/)  See  Hallen  v.  Runder, 

1  Or.  M.  &  E.  266,  ante,  p. 
329  ;  Poulter  v.  Killingheck,  1 
Bos.  &  Pul.  397  ;  Tealy.  Auty, 

2  Brod.  &  Bing.  99.  See  also 
as  to  the  effect  of  an  appraise- 
ment of  fixtures,  Salmon  v. 
Watson,  4  Moore  (C.  P.),  73 ; 
see  further,  Green  v.  Sadding- 


ton,  7  E.  &  B.  503  (di6ti^- 
guished  in  Ronayne  v.  Sher- 
rard,  11  Jr.  R,  C.  L.  146); 
Dart's  Vendors  and  Purchasers 
(5th  ed.),  p.  200 ;  Leake  on 
Contracts  (2nd  ed.),  p.  249 
et  sea, 

{g)  Mann  v.  Nunn,  43  L. 
J.,  C.  P.  241  ;  Donellan  v. 
Read,  3  B.  &  Ad.  899. 

{h)  See  ante,  p.  329. 
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that  section.    To  the  same  effect  is  the  decision  in  Lee  v.   chap.  v.  i.  5. 
OaBkeU{i)^  decided  in  1876,  where  the  action  was  for  the  £«,  y.  Gas- 
price  of  certain  fixtures.     It  appeared  that  a  tenant  having  ^^i^- 
become  bankrupt,  the  trustee  sold  the  tenant's  fixtures 
whilst  still  unseyered  to  the  plaintiff,  who  subsequently 
sold  them  to  the  defendant  (the  landlord)  without  any 
agreement  or  memorandum  in  writing.      The  Queen's 
Bench  Division  held  that  Hallen  y.  Bunder  was  directly  in 
point  and  binding  upon  them,  and  that  fixtures,  although 
they  may  be  removable  during  the  tenancy,  as  long  as  they 
remain  unsevered  are  part  of  the  freehold,  and  cannot  be 
disposed  of  to  the  landlord  or  anyone  else  as  goods  and 
chattels. 

Although  in  the  recent  edition  of  a  work  of  high  Sale  toper- 
authority  {k)y  a  doubt  is  intimated  whether  a  sale  of  fixtures  thanL^ord. 
to  a  person  other  than  the  landlord  is  not  within  the 
section,  it  is  apprehended  that  no  distinction  exists  in  this 
respect,  as  well  for  the  reasons  given  in  Lee  v.  Gaskell,  as 
from  the  fact  that,  as  has  been  already  pointed  out  (/),  all 
that  the  tenant  has  to  transfer  in  either  event  is  a  right  to 
sever  the  things  sold.  Such  a  right  cannot  be  regarded  as 
goods,  wares  or  merchandizes. 

It  is  somewhat  curious  that,  whilst  it  is  clear  that  a  Sale  of  grow- 

* 

sale  of  fructus  naturaks  is  not  a  sale  of  goods  within  ^feScff' 
the  17th  section,  the  question  whether  a  sale  of  fructus  within  aect. 
industriales  whilst  in  the  soil,  is  within  the  section  does 
not  hitherto  appear  to  have  been  decided.  We  have 
already  seen  that  a  sale  of  such  things  does  not  fall 
within  the  4th  section,  because  they  are  to  a  certain  extent 
looked  upon  as  chattels  (m).  They  are,  however,  looked 
upon  as  such  only  for  certain  purposes ;  viz.,  as  between 
heir  and  executor,  or  executor  and  remainderman  (n),  and 

(t)  1  Q.  B.  D.  700.  (/)  Ante,  p.  329. 

(k)  Benjamin  on  Sales  (3rd         (m)  Ante,  p.  330. 
ed.),  p.  118.  (n)  Ante^  p.  265  et  seq. 
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Sale  of  fix- 
tares  bj  free- 
holder not 
within  sect. 
17. 


for  the  purposes  of  execution  (o)  and  distress  (p).  In  all 
other  respects  they  are  no  less  a  part  of  the  land  than 
tenants*  fixtures  {q).  In  JEmna  v.  Roberta  (r),  however,  one 
at  least  of  the  learned  judges  {a)  expressed  an  opinion  that  a 
sale  of  growing  produce  of  this  class  is  a  sale  of  goods, 
wares,  and  merchandise  within  the  meaning  of  the  section ; 
and  he  appears  to  have  thought  that  tenants'  fixtures  stood 
upon  the  same  footing.  As  regards  these  last,  we  have 
seen  {t)  that  the  converse  has  been  decided,  and  it  is  proper 
to  add  that  Lord  Blackburn,  in  his  well-known  treatise  on 
the  contract  of  sale  (t/),  states  that  the  view  adopted  by 
Littledale,  J.,  as  to  crops  is  exceedingly  questionable,  and 
that  no  authority  was  given  for  it.  The  balance  of 
authority,  therefore,  would  certainly  seem  to  be  against  a 
construction  of  the  section  which  would  include  fructua 
induatrialea  whilst  imsevered  from  the  soil. 

In  conclusion,  it  is  thought  that  the  decisions  in  Hallen 
V.  Bunder  and  Lee  v.  Gaakell  (a?),  as  to  tenants'  fixtures, 
d  fortiori  authorize  the  inference  that  a  sale  of  fixtures  by  a 
freeholder — whether  tenant  in  fee,  tenant  in  tail,  or  tenant 
for  life — is  outside  the  scope  of  the  17th  section,  which  does 
not  affect  the  sale  of  articles  that  form  a  portion  of  the 
freehold  when  sold,  even  though  they  be  such  as  an  exe- 
cutor might  be  entitled  to  sever  and  remove  as  against  the 
heir  {y) .    The  same  may,  possibly,  be  said  of  the  exceptional 


(o)  Posty  p.  396,  note  (w). 

Ip)  Post,  p.  392. 

{q)  Per  Brett,  J.,  in  Bran- 
torn  V.  GriffitSj  1  C.  P.  D.  at 
p.  353 ;  affirmed,  2  C.  P.  D. 
212;  and  see  ante,  pp.  28, 
330. 

(r)  5  B.  &  C.  829. 

(«)  Littledale,  J.,  at  p.  840. 
The  remarks  of  Bayley,  J.,  to 
the  same  effect  (at  p.  837), 
were  possibly  meant  to  apply 
only  to  the  facts  of  the  par- 
ticular case.     See  the  begin- 


ning of  his  judgment. 
t)  AntSy  p.  332. 

[u)  Blackburn  on  Sale, 
pp.  19,  20. 

(x)  Ante,  pp.  332,  333. 

(y)  Of  course  it  would  be 
otherwise  with  reference  to 
articles  which,  though  at- 
tached to  the  freehold  to  a 
certain  extent,  never  lose  the 
character  of  chattels,  e.g.  pic- 
tures, mirrors,  &c.  See  ante, 
Chap.  I.  p.  8. 
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instance  of  fixtures  which,  under  the  Agricultural  Holdings  Chap.  v.  s.  5. 
Act,  1883  {z)j  remain  the  property  of  the  tenant  after 
annexation,  for  in  such  a  case,  it  is  apprehended,  they  none 
the  less  cease  to  he  chattels  for  the  time  being. 

It  is  hardly  necessary  to  state  that  if  by  the  contract  of  Where  pro- 
sale  the  property  in  fixtures,  or  things  growing  in  the  J^J^^ass  until 
soil,  whether  fnictus  naturaiea  or  fructua  industfnales,  does  after  seve- 
not  pass  until  after  seyeranoe,  the  requirements  of  the  17  applies. 
17th  section  of  the  Statute  of  Frauds  must  be  complied 
with,  or  the  contract  will  not  be  good.     For  in  such  cases 
the  articles  sold  are  goods  and  chattels  at  the  time  of 
delivery  to  the  purchaser  {a), 

STAMPS  ON  INSTRUMENTS  RELATING  TO  FIXTURES. 

A  few  observations  occur  with  respect  to  the  provisions  Stamps  on 
of  the  Stamp  Act,  1870  (6),  as  they  apply  to  schedules  or  &e.fo'?fci- 
inventories  of  fixtures,  and  the  amount  of  stamps  on  tures. 
agreements,  leases,  &c.,  of  fixtures. 

These  schedules  or  inventories  are  either  annexed  to  or 
endorsed  upon- leases,  &c.,  or  they  are  distinct  instruments 
which  are  merely  referred  to  in  the  lease ;  and  the  above 
Act  provides  that  a  schedule  inventory,  or  document  of 
any  kind  whatsoever,  referred  to  in  or  by,  and  intended 
to  be  used  or  given  in  evidence  as  part  of,  or  as  material  to, 
any  other  instrument  charged  with  any  duty,  but  which  is 
separate  and  distinct  from,  and  not  indorsed  on  or  annexed 
to,  such  other  instrument,  where  such  other  instrument 
is  chargeable  with  any  duty  not  exceeding  10«.  shall  be 
chargeable  with  the  same  duty  as  such  instrument,  and  in 
any  other  case  shall  be  chargeable  with  a  duty  of  10«.  (c). 

(2)  46&47  Vict.  c.  61,s.  34.  jamin  on  Sales  (3rd  ed.),  p. 

See  anfey  pp.  92,  331.  106  et  seq, 

(a)   Washhoum  v.  Burrows^  {b)  33  &  34  Vict.  c.  97. 

1  Exch.  107,  115.     See  gene-  (c)  Schedule, tit. ''Schedule 

rally  upon  this  subject,  Ben-  Inventory.'* 
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Stamping  of 
rniBtamped, 
&o.,  inatni- 
menta. 


The  Aot  also  contains  provisions  for  the  stamping  of  un- 
stamped or  insufficiently  stamped  instruments,  and  enacts 
that  save  as  therein  provided,  no  instrument  shall,  except 
in  criminal  proceedings,  be  admissible  in  evidence,  unless 
it  is  duly  stamped  (c).  It  has  been  held  that  the  circum- 
stance of  such  an  inventory  not  being  stamped,  will  not 
vitiate  the  deed  itself  to  which  it  refers  (d). 


Stamps  on 
oonyeyancee. 


As  regards  conveyances  it  should  be  noticed  that  an 
instrument  will  require  to  be  stamped  as  such,  though  it 
contains  words  in  the  past  tense,  if  it  is  meant  to  be  a  record 
of  a  transfer  of  property.  Thus,  in  Sors/all  v.  He^  {e)j 
the  plaintiff  gave  in  evidence  the  following  document : — 
**  Memorandum  that  Mr.  Thomas  Hey  has  sold  to  G.  Hey 
all  the  goods,  stock  in  trade,  and  fixtures  in  the  shop  of 
Walter  Hey  at,  &c.,  for  90/."  The  document  bore  an 
agreement  stamp  only.  The  Court  of  Exchequer  held 
that  the  instrument  operated  as  an  immediate  conveyance 
of  the  property  and,  therefore,  the  agreement  stamp  was 
insufficient. 


Stamps  on 
agreements. 


With  respect  to  other  provisions  contained  in  the  Stamp 
Act,  it  appears  that  an  agreement  for  the  sale  and  pur- 
chase of  fixtures  requires  a  stamp,  where  the  amount  is 
6/.  and  upwards  (/) ;  for  such  an  agreement  is  not  within 
the  exemption  in  the  Act  relative  to  the  sale  of  goods, 
wares  or  merchandise  (g).  And  an  instrument  relating  to 
the  sale  of  goods,  which  would  have  been  within  the 


(c)  Sects.  15—17  ;  44  Yict. 
c.  12,  s.  44. 

{d)  Duck  V.  Braddylly  1 
M*Clel.  217,  235. 

{e)  2  Exch.  778.  As  to 
stamps  on  conveyances,  see 
33  &  34  Vict.  c.  97,  s.  70, 
Schedule,  tit.  "  Conveyance." 

(/)  Sect.  36,  and  Schedule, 
tit.  "Agreement." 


(y)  See  Horsfall  v.  Hey^ 
supra;  Wick  v.  Hodgson,  12 
Moore  (0.  P.),  213 ;  Marson  v. 
Short,  2  Scott,  243,  249,  per 
Park,  J. ;  Chanter  v.  Dicken- 
son, 6  Scott,  N.  E.  182,  190, 
per  Erskine,  J.  And  see  Pin- 
ner  v.  Arnold,  2  Cr.  M.  &  R. 
613. 
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exemption,  will  require  a  stamp  if  it  also  embr6U^es  the  Chap,  v.  §.  5. 
transfer  of  fixtures  {h). 

It  has  been  held  that  an  instrument  containing  an  agree-  Agreement 
ment  for  the  purchase  of  fixtures  in  a  house,  and  which  of'&Sm^f In 
contains  also  a  present  demise  of  the  house,  cannot  be  demisoof 

,  ,  ,  house. 

given  in  evidence  to  prove  the  sale  of  the  fixtures  in  an 
action  for  their  value,  unless  it  has  a  lease  stamp ;  the  one 
contract  being  auxiliary  to  the  other  an  agreement  stamp 
is  not  sufficient  (t").  And  where  a  lease  reserves  one  rent 
for  a  house,  and  there  is  another  separate  and  distinct 
reservation  for  the  furniture  and  fixtures,  the  stanlp  must 
be  to  an  amount  in  proportion  to  the  two  reservations  (k). 


In  the  case  of  Buxton  v.  Bedall{r),  it  was  held  that  an  Agreement  to 
executory  agreement  for  the  making  and  putting  up  of  ^n^hine^. 
machinery  in  a  house,  was  not  within  the  exemptions  con- 
tained in  the  Stamp  Acts  then  in  force,  in  favour  of  agree- 
ments for  or  relating  to  the  sale  of  goods,  &c.,  but  that  it 
must  be  stamped  like  any  other  agreement :  this  decision, 
however,  has  been  overruled  by  more  modem  cases  (w). 
The  duty  formerly  payable  on  the  sale  of  fixtures  by 
auction  has  been  abolished  (n). 


(h)  Horsfall  v.  Hey,  supra, 

(i)  Corder  v.  Drakeford,  3 
Taunt.  382.  And  see  Grey  v. 
Smith,  1  Camp.  387  ;  Nichol- 
son V.  Smith f  3  Stark.  128; 
Clayton  v.  Burtenshaw,  5  B.  & 
C.  41,  and  the  cases  cited  in 
note  (y),  supra, 

(k)  Coster  v.  Cowling ,  7 
Bing.  456  ;  Clayton  v.  Bur  ten- 
shaw,  supra, 

(/)  3  East,  303. 

(m)  Wilks  V.  Atkinson,  6 
Taunt.  1 1  ;  Hughes  v.  Breeds, 
2  C.  &  P.  169,  per  Abbott, 
C.  J. ;  Garhuit  v.  Watson,  5 
B.    &    Aid.    613;    Pinner  v. 

F. 


Arnold,  2  Or.,  M.  &  E.  613; 
Marson  v.  Short,  2  Scott,  243 ; 
Chanter  v.  Dickenson,  6  Scott, 
N.  R.  1 82,  1 90.  See  9  Geo.  4, 
c.  14,  8.  8,  as  to  stamp  duties 
on  executory  contracts  for  the 
sale  of  goods  of  tlie  value  of 
10/.  and  upwards  within  that 
statute.  This  section  is  not 
repealed  by  33  &  34  Vict.  c.  99, 
and  is  still  applicable ;  see  33 
&  34  Vict.  c.  97,  s.  3. 

(w)  Forthe  stamps  required 
on  valuations  of  fixtures,  and 
for  other  points  connected  with 
such  valuations,  the  reader  is 
referred  to  Appendix  (C). 

z 
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Land  rateable 
to  the  poor 
acoordmg  to 
its  value  im- 
proved by- 
annexations. 


CHAPTEE  VI. 

ON  THE  RIGHTS  AND  LIABILITIES  OF  PARTIES  IN  RESPECT 
OP  LAND  AS  INCREASED  IN  VALUE  BY  THE  ANNEXA- 
TION   OF   PERSONAL   CHATTELS. 

The  law,  in  a  variety  of  instances,  determines  the  liabilities 
of  persons  to  perform  public  duties,  or  to  contribute  to 
public  charges,  in  consequence  of  the  possession  of  real 
property.  In  like  manner  it  confers  many  important 
rights  on  freeholders  and  tenants  of  inferior  estates,  by 
reason  of  their  interest  in  land.  In  these  instances  it  is 
frequently  necessary  to  ascertain  the  precise  value  of  the 
property ;  and  wherever  that  value  has  been  increased  by 
the  annexation  of  personal  chattels  to  the  freehold,  it  will 
be  important  to  take  into  consideration  the  nature  and 
doctrine  of  fixtures. 

• 

Thus,  with  respect  to  the  liabilities  of  persons  to  make 
contribution  to  the  poor  rates,  the  statute  43  Eliz.  c.  2, 
enacts  that  competent  sums,  to  be  levied  for  the  purposes 
therein  specified,  should  be  raised  by  the  taxation  of  every 
occupier  of  lands  and  houses  in  a  parish.  And  in  the 
construction  of  this  statute  it  is  held  that  land  and  houses 
are  to  be  rated  according  to  their  annual  value,  although 
that  value  may  be  in  part  derived  from  the  annexation  of 
personal  chattels  (a). 


(a)  The  mode  in  which  the 
net  annual  value  is  to  be  esti- 
mated is  provided  for  by  6  & 
7  Will.  4,  c.  96,  s.  1.  See  25 
&  26  Vict.  c.  103,  ss.  15,  36  ; 
27  &  28  Viet.  c.  39  ;  32  &  33 
Vict.  c.  41  ;  43  &  44  Vict.  c.  7. 
As  to  the  metropolis,  see  32  & 
33  Vict.  c.  67.  The  object 
of  the  statute  of  Will.  4  is 
merely  to  determine  the  rela- 


tive liabilities  of  parties,  and 
it  in  no  way  afPects  the  princi- 
ples discussed  in  the  text. 
The  statute  of  Elizabeth  made 
personal,  as  well  as  real  pro- 
perty, rateable ;  but  the  rate- 
ability  of  the  former,  which 
had  long  been  practically  ex- 
empt, was  abolished  by  3  &  4 
Vict.  c.  89.  This  Act  has  been 
continued  annually  ever  since. 
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Thus,  a  corporation,  being  possessed  of  a  house,  erected     Chap,  vi. 
a  machine  in  the  street  leading  by  the  house,  for  the  Valae  in- 
purpose  of  weighing  waggons  loaded  with  coal,  &o.,   at  Bt^i.yaii^j^ 
'2d.  per  ton.     The  steel-yard  of  the  weighing  machine  a  machine- 
was,  and  always  had  been,  in  the  house.     The  corpora- 
tion was  rated  for  the   machine  house  according  to  the 
annual  yalue  not  only  of  the  house  itself,  but  of  the 
clear  profits  of  the  machine.     The  Court  held  the  rate 
good:  and  Lord  Mansfield  observed,  that  the  nature  of  the 
thing  showed  that  the  machine  was  annexed  to  the  free- 
hold ;  they  were  one  entire  thing,  and  were  together  rated 
by  the  common  name  (the  machine  house),  which  compre- 
hended both ;  the  steel-yard  was  the  most  yaluable  part  of 
the  house ;  the  house  therefore  applied  to  this  use  might 
be  said  to  be  built  for  the  steel-yard,  and  not  the  steel- 
yard for  the  house  (ft). 

In  another  case  (c)  a  building  called  the  Engine  House  By  a  cardiog 
consisted  of  a  bay  of  building  in  which  there  was  a  card-  ™*<^*^®  > 
ing  machine  for  manufacturing  cotton.  The  engine  was 
generally  worked  with  water,  but  frequently  by  the  hand. 
The  building  wherein  the  engine  stood  was  not  a  dwelling- 
house,  nor  was  it  erected  for  the  purpose  of  receiving  the 
engine.  The  engine  was  placed  on  the  floor ;  and  the  case 
stated  that  it  was  not  annexed  or  fastened  to  the  floor  {d), 
but  might  be  moved  at  pleasure  and  carried  out  and 
worked  in  any  other  place,  either  by  means  of  water  or 
manual  labour,  and  was  not  adapted  to  any  particular 
building.  The  Court  thought  that,  notwithstanding  the 
above  statements,  this  case  was  not  distinguishable  from 
the  preceding  one  of  Bex  v.  St.  Nicholas^  Gloucester ;  and 
accordingly  they  held,  that,  as  the  whole  was  let  as  an 
entirety,  the  house  and  engine  ought  to  be  rated  as  one 

(5)  R.     V.     St.     Nicholas^  however,  whether  or  not  the 

Gloucester y  Cald.  262.  engine  was  fastened  to  the 

(c)  R.  V.  Hoggy  Oald.  266.  wdls.     See  per  Ashhurst,  J., 

{d)  The  case  did  not  state,  at  p.  278. 

z2 
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^^^^*  entire  subject.  Again,  "where  the  lessee  and  occupier  of  a 
By  a  steam-  coal  mine  erected  steam  engines  for  draining  and  working 
raUway*^  the  mine,  and  laid  down  a  railway  for  the  use  of  the  mine, 
mine;  and  thereby  improved  its  annual  value,  these  forming  the 

machinery  without  which  the  mine  could  not  be  worked ; 
it  was  held  that  he  was  rateable  for  such  improved  value, 
at  the  amoimt  as  increased  by  reason  of  the  improvement 
from  the  engine  and  railway  (e). 
Or  by  any  To  the  like  effect  is  the  case  of  Bex  v.  Birmingliam  and 

oonstitutmg  Stafford  Gas  Company  (/),  in  which  the  same  general 
mode  of  occa-  principle  was  adhered  to.  And  in  delivering  the  judgment 
in  that  case  Lord  Denman,  C.  J.,  said,  in  respect  of  ma- 
chinery attached  to  houses,  &c.,  "  Such  machinery  consti- 
"  tutes  a  mode  of  occupying :  that  really  is  clear  from  the 
"  beginning  to  the  end  of  all  the  cases  on  the  subject. 
"  This  principle  has  never  been  called  in  question ;  and, 
"  even  where  the  machine  has  not  been  attached,  a  house 
"  has  been  held  rateable  in  respect  of  it,  if  the  value  of  the 
"  house  was  increased  by  the  machine."  And  in  another 
case,  which  followed  shortly  afterwards  (g),  the  rule  is  laid 
down  in  the  same  terms.  And  the  same  learned  judge  said, 
"  Real  property  ought  to  be  rated  according  to  its  actual 
"  value,  as  combined  with  the  machinery  attached  to  it, 
"  without  considering  whether  the  machinery  be  real  or 
"  personal  property,  so  as  to  be  liable  to  distress  or  seizure 
"  under  a  Ji^ri  facias,  or  whether  it  would  descend  to  the 
"  heir  or  executor,  or  belong,  at  the  expiration  of  a  lease, 
"  to  landlord  or  tenant." 

CraneB,  &c.         The  two  last-mcntioncd  cases  were  followed  in  the  year 

"^         *         1851  in  Regina  v.  Southampton  Dock  Co,  (/i),  in  which  Lord 

Campbell,  C.  J.,  who  gave  the  judgment  of  the  Court,  said 

{e)  JR.  V.  Lord  Granville,  9  (/)  6  A.  &  E.  634. 

B.  &  C.  188.     It  does  not  ap-  (g)  R,  v.  Guest,  7  A.  &  E. 

pear  from  the  report  whether  951.     And  see  Brotcn  v.  Lord 

the  engines  and  railway  were  Granville,  10  Bing.  69. 

annexed  to  the  realty  or  not.  {h)  14  Q.  B.  587. 
See  ante,  p.  5. 


EIGHTS  AND  LIABIUTIES  IN  RESPECT  OF.  341 

that  they  saw  no  reason  why  the  rule  laid  down  in  those  ^^P'  "^^ 
cases  should  be  disturbed.  The  Court,  therefore,  refused 
to  make  a  deduction  in  respect  of  the  cranes,  steam-engines 
and  other  fixed  machinery  used  in  the  business  of  the  com- 
pany. In  the  same  year  a  like  decision  was  given  in 
Regina  v.  Saslam  (*).  There  the  occupiers  of  certain  Chambers  in 
chemical  works  claimed  that  they  ought  not  to  be  assessed  ^07^?* 
at  an  increased  rate  for  certain  large  leaden  chambers, 
which  were  part  of  their  works  used  in  the  manufacture  of 
sulphuric  acid.  The  mode  of  erecting  the  chambers  was 
as  follows : — Foundation  walls  were  built  in  the  shape  of 
an  oblong,  and  the  space  inside  was  filled  with  sand  to  a 
leyel  with  the  top  of  the  walls.  Each  chamber  rested  on 
the  sand,  but  a  wooden  sill  was  laid  on  the  top  of  the 
walls,  and  on  this  was  fixed  a  framework  to  which  the 
chaniber  was  riveted  (/).  The  chambers  were  connected 
by  pipes  with  buildings,  and  also  with  a  boiler  which  was 
fixed  to  the  freehold.  The  special  case  stated  that  the 
chambers  were  attached  in  manner  before  mentioned  to  the 
freehold,  but  were  not  affixed  thereto.  The  Court  said 
that  it  was  unnecessary  to  determine  whether  the  chambers 
were  or  were  not  annexed  to  the  freehold,  because  they 
were  of  opinion  that  according  to  the  principle  laid  down 
in  the  various  cases  on  the  subject,  the  rateable  value  of 
the  premises  was  undoubtedly  increased  by  the  use  of  the 
chambers.  It  had  been  urged  that  the  chambers  were 
rather  in  the  nature  of  moveable  utensils  or  machines,  or 
furniture  in  a  dwelling-house,  than  of  fixtures.  It  was, 
however,  plain  from  the  facts  stated,  that  they  were  used 
as  part  of  the  fixed  machinery  of  the  works,  attached  to  the 
other  buildings  for  the  purpose  of  being  so  used,  and  neces- 
sarily so  attached  in  the  use  of  them,  although  capable, 
perhaps,  of  being  removed  without  injury  to  the  other 
buildings. 

(1)  17  Q.  B.  220.  the  sills  were  placed  on  mortar 

(j)  In  some  cases,  however,      spread  on  the  walls. 


^   I 
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Part  I.  In  'Regina  v.  N'orth  Staffordshire  Rail.  Co.  (i),  the  Court 

Articles  for  divided  the  articles  necessary  for  carrying  on  the  business 
which  raUway  of  the  company  into  three  classes.  First,  things  moye- 
rateable.  able — such  as  office  and  station  furniture ;  secondly  things 
so  attached  to  the  freehold  as  to  become  part  of  it  ,*  and, 
thirdly,  things  which  though  capable  of  being  remoYed  were 
yet  so  far  attached  as  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the  railway,  or  the  pre- 
mises used  with  it,  and  remain  permanent  appendages  to 
it,  as  essential  to  its  working.  It  was  held,  that  a  deduc- 
tion should  be  allowed  in  respect  of  the  first  class,  but  that 
both  the  second  and  third  must  be  taken  into  account  in 
determining  the  rateable  yalue  (/). 


Artioles  in 
gas  works. 


Court  mnst 
look  to  what 
hypothetical 
teoiiEuit  would 
g^ve  for  pre- 
mises. 


So  it  has  been  held  that,  in  ascertaining  the  rateable 
value  of  land  used  for  gas  works,  the  value  of  the  retorts, 
purifiers  (w),  steam-engines,  gas-holders,  pumps  and  ex- 
hausters must  be  taken  into  account,  although  as  a  fact, 
according  to  the  practice  in  letting  and  hiring  gas  works, 
the  tenant  would  have  to  purchase  or  provide  all  these 
articles.  For  the  Court  must  look  to  what  a  hypothetical 
tenant  would  give  for  the  premises  as  they  stand,  with 
those  portions  which  are  annexed  to  the  property  so  as  in 


(k)  30  L.  J.,  M.  0.  68.  As 
to  the  principle  to  be  adopted 
as  the  proper  measure  of  the 
rateable  value  of  a  railway, 
see  this  case,  and  R.  v.  Grand 
Junction  Rail.  Co.,  4  Q.  B. 
18;  R.  V.  G.  W.  R.  Co.,  6 
Q.  B.  179;  G.  E.  R.  Co.  v. 
Haughley,  L.  B.,  1  Q.  B.  666  ; 
R.  v.  Llantrissant,  L.  B.,  4  Q. 
B.  354;  R.  V.  L.  Sf  N.  W. 
R.  Co.,  L.  E.,  9  Q.  B.  134. 

(/)  As  to  the  rating  of  a 
factory  in  which  machinery  is 
kept,  although  not  in  use,  see 
Staley  v.  Castleton,  5  B.  &  S. 
605 ;  Harier  v.  Salford,  6  B. 


&  S.  591.     And  see  Staunton 
V.  Powell,  1  Ir.  E.,  C.  L.  182. 

(w)  The  purifiers  were  mas- 
sive iron  vessels  standing  on  a 
brick  base,  but  not  fixed  there- 
to, being  retained  in  position 
by  their  own  weight.  Pipes, 
however,  were  attached  to 
them  on  each  side,  and  by  this 
means  connected  them  with 
the  retorts  and  gasholders.  It 
is  noticeable  that  the  Court 
made  no  distinction  between 
the  purifiers  and  the  articles 
which  were  actually  annexed 
to  the  freehold. 
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effect  to  become  part  of  the  rateable  subject ;  and,  there- 
fore, it  is  immaterial  that  the  actual  tenant  would  not  pay 
rent  for  portions  of  the  property,  but  would  purchase 
them  (n).  On  the  other  hand,  it  was  decided  that  gas 
meters,  which  stand  in  the  houses  of  the  consumers  and  are 
attached  merely  by  pipes  coming  through  the  walls,  should 
not  be  included  in  the  assessment  (o). 


Cbap.  YI. 


It  must  be  borne  in  mind,  however,  that  a  distinction  Distinction 
has  been  made  between  things  which  are  rateable  per  se^  thinm  rate- 
and  things  which,  although  not  themselves  rateable,  may  fij}®  ^^^ 
be  taken  into  account  as  enhancing  the  value  of  a  rateable  hanoing 
subject.     This  is  well  illustrated  by  the  two  following  '^*^'^®' 
cases : — In  Chidley  v.  Churchxcardem  of  West  Ham  (p)  the  ChidleyY^Wett 
Court  was  asked  to  determine  whether  certain  vessels  and  gii^'i^^-^" 
utensils  in  a  distillery,  all  of  which  were  necessarily  used  in  tilery, 
the  process  of  distilling,  were  liable  to  be  rated.  The  articles 
in  question  were  not  attached  to  the  premises  (ry),  except  in 
the  sense  that  they  rested  by  their  own  weight  on  girders 
or  piers,  and  were  connected  with  pipes  which  again  were 
attached  to  fixtures.    The  Court  held  that  the  articles  were 
mere  chattels,  and  consequently  were  not  rateable  (r). 
But  Blackburn,  J.,  said,  '^  I  am  not  prepared  to  say  that 
« the  varioufl  articles  described  in  the  present  case  may 


(n)  R,  V.  Lee^  L.  £..,  1  Q.  B. 
241. 

(o)  S,  a  It  is  difficult  to 
see,  however,  in  what  respect 
the  meters  differed  from  the 
purifiers  as  regards  the  mere 
mode  of  attachment.  See 
note  (w),  supra.  The  real 
distinction  lay,  it  would 
seem,  in  the  fact  that  the 
former  were  not  essential  to 
the  works.     See /)o*/,  p.  345. 

(p)  32  L.  T.  486.  And  see 
R.  V.  Morrison,  1  E.  &  B.  loO, 
161. 

{q)  Except  in  the  instance 


of  two  pumps,  as  to  which  see 
ante,  pp.  16,  17. 

(r)  The  better  opinion  would 
seem  to  be,  therefore,  that  an 
article  retained  in  position  by 
its  own  weight  does  not  be- 
come a  fixture  by  reason  only 
that  it  is  connected  with  the 
soil,  or  with  fixtures,  by  pipes. 
See  ante,  p.  14.  In  this  view 
the  decision  in  R,  v.  Lee, 
supra,  as  to  the  purifiers,  must 
be  supported  on  the  ground 
that  although  not  themselves 
rateable  they  enhanced  the 
value  of  the  rateable  premises. 
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Part  I.       '^  not  be  taken  into  account  as  enhancing  the  value  of  the 

"  premises,  but  that  question  is  not  asked,  and  we  are  onlj 

**  to  say  whether  the  things  are  rateable.     That  depends, 

**  as  is  stated  in  Holland  v.  Hodgson  («),  on  whether  they 

"  are  annexed  to  the  freehold,  and,  if  they  are  annexed  in 

"  a  certain  sense,  with  what  intent  they  were  so  annexed." 

The  remarks  of  the  learned  judge  appear,  therefore,  to 

coincide  with  the  view  taken  by  the  Court  in  the  above 

case  of  Reg.  v.  Haslam  {t) ;  and  this  is  borne  out  by  the 

decision  in  the  still  more  recent  case  of  Laing  v.  Bishop^ 

LaingY.  icearmouth  (u).     There  the  appellant  was  the  owner  and 

fnowM— plant    occupier  ot   an  extensive   ship-buildmg    yard,  and  the 

in  shipbuild-    question  asked  of  the  Court  was  whether  certain  machinery 

ing'-yard.  *  ,  ... 

and  plant  used  by  him  were  to  be  taken  into  consideration 
as  enhancing  the  rateable  value  of  the  hereditaments  (t>). 
Much  of  the  machinery  was  so  annexed  to  the  freehold, 
by  being  bolted  to  foundations  or  sunk  in  the  ground, 
as  to  have  ceased,  according  to  the  rules  laid  down  in 
an  earlier  portion  of  this  work,  to  be  chattels  {w).  But 
amongst  the  other  articles  were  the  following : — (a)  A 
boiler  standing  on  a  cast-iron  plate  sunk  into  the  ground, 
but  not  itself  fixed  in  any  way  to  the  plate;  the  steam  pipes 
connected  with  this  boiler  were  carried  underground  {x)  : — 
(b)  A  portable  engine  with  boiler,  mounted  on  wheels  : — 
(o)  Other  machines  resting  on  but  not  attached  to  con- 
crete foundations,  wooden  sleepers,  or  blocks  of  wood  or 
stone  [y) : — (d)  A  weighing  machine  mounted  on  wheels, 
and  a  water  tank  placed  on  blocks  of  wood  laid  on  the  surface 


(»)  L.E.,  7  0.P.328;  ante, 
p.  15. 

(0  AntCy  p.  341. 

(w)  3  Q.  B.  D.  299. 

(r)  In  11.  V.  Morrison,  1  E. 
&  B.  150,  it  was  held  that  a 
floating  dock  used  by  the  oc- 
cupier of  a  shipbuilding  yard, 
and  attached  thereto  and  to 
the  bed  of  a  river  by  chains 
^nd    moorings,   but  floating 


sometimes  in  the  parish  in 
which  the  yard  was  situate 
and  sometimes  in  an  adjoining 
parish,  could  not  be  taken  into 
account  as  enhancing  the  rate- 
able value  of  the  yard.  See 
post,  p.  347,  note  (/). 

(iv)  Ante,  Chap.  I.  pp.  6,  19. 

(x)  Ante,  p.  343,  note  (r) . 

(y)  Ante,  Chap.  I.  p.  4. 
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of  the  ground.     All  these  articles,  therefore,  must  be  taken      Cli^P'  ^' 

to  haye  been  chattels  according  to  the  principles  mentioned 

in  the  first  chapter.      The  judgment  of  the  Court  was 

delivered  by  Cockbum,  C.  J.,  who  said,  "  The  law  on 

"  the  subject  of  rating  with  reference  to  premises  on  which 

^*  machinery  has  been  erected  with  a  view  to  the  use  of 

"  such  premises  for  the  purpose  of  manufacture,  is  settled 

"  by  former  decisions  (z) Applying  the  rule  esta- 

*'  blished  by  these  decisions  to  the  present  case,  it  appears 
"  to  us,  after  having  carefully  considered  the  character  of 
"  the  machinery  in  question,  that  the  whole  of  it,  though 
**  some  of  it  may  be  capable  of  being  removed  without 
"  injury  to  itself  or  the  freehold,  is  essentially  necessary  to 
"  the  shipbuilding  business  to  which  the  appellant's  pre- 
"  mises  are  devoted,  and  must  be  taken  to  be  intended  to 
"  remain  permanently  attached  to  them  so  long  as  those 
"  premises  are  applied  to  their  present  purpose.  The  case 
"  is  consequently  governed  by  the  decisions  which  have 
"  been  referred  to,  and  our  judgment  must  therefore  be 
**  for  the  respondents." 

There  is  no  doubt  that  moveable  furniture  is  not  to  be  Moveable  fur- 
taken  into  account  in  ascertaining  the  value  of  a  dwelling  b^^^k  n^Lto 

(2)  His  Lordship  referred  to  it  was  not  intended  in  that  acoount. 
the  above-mentioned  cases  of  ease  to  vary  the  rule  laid  down 
jR.  V.  The  Birmingham  Sf  Staf-  in  R.  v.  Lee.  A  report  of  the 
ford  Gas  Co,j  6  A.  &  E,  634 ;  ease  taken  from  the  shorthand 
R.  V.  Guest,  7  A.  &  E.  95  ;  R,  notes  will  be  found  in  Hed- 
V.  The  Southampton  Dock  Co.,  ley  on  Rating  of  Machinery, 
14  Q.  B.  587  ;  R,y.  The  North  p.  43  et  seq.  No  reference  is 
Staffordshire  Rail,  Co.^  30  L.  made  to  this  decision  in  the 
J.,M.  C.  68;  R.Y.LeeyJj.'R.i  judgment  in  the  principal 
1  Q.  B.  241.  In  the  course  of  case,  and  it  is  difficult  to  see 
the  argument  a  case  of  R.  v.  how  far  the  facts  (apart  from 
Halstead,  32  J.  P.  118,  was  re-  the  finding  of  the  Court  of 
ferred  to,  in  which  it  was  held  Quarter  Sessions,  which  Cock- 
that  machines  used  in  a  silk  burn,  C.  J.,  considered  con- 
manufactory,  to  the  floor  of  elusive)  justified  the  deterr 
which  they  were  fixed  by  mination  that  the  machines 
screws,  were  not  to  be  included  were  not  part  of  the  freehold, 
in  the  rateable  value.  Ui>on  See  ante.  Chap.  I.  p.  12  et  seq. 
this,  Lush,  J.,  remarked  that 
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house  (a) ;  and,  therefore,  the  dictum  of  Willes,  J.,  in  JRejf 
V.  St.  Nicholas^  Gloucester  (6),  that  a  house  might  be  .rate- 
able at  an  advanced  rate  by  reason  of  a  billiard  table 
standing  in  it,  cannot  now  it  is  apprehended  be  supported, 
unless  indeed  the  table  was  fixed  to  the  house. 

Upon  a  review  of  the  decisions  in  the  foregoing  cases 
the  reader  maj,  it  is  thought,  infer  the  following  con- 
clusions : — 

(A)  All  articles  so  annexed  to  the  freehold  as  to  form 

part  of  it  are  to  be  taken  into  account  as  forming 
part  of  the  rateable  subject,  whether  or  not  they 
are  such  as  would  be  removable  by  the  person 
afi&xing  them,  or  his  representatives. 

(B)  Mere  chattels  are  not  rateable,  nor  are  they,  generally 

speaking,  to  be  taken  into  account  as  enhancing 
the  value  of  a  rateable  subject ;  but 

(C)  In  assessing  the  value  of  rateable  premises  specially 

adapted  for  the  carrying  on  of  a  particular  busi- 
ness, chattels  upon  such  premises  should  be  taken 
into  account  as  enhancing  the  value,  if  they  are 
intended  to  be  permanently  used  for  the  purposes 
for  which  the  premises  are  adapted,  and  if  they 
are  essential  to  the  use  of  the  premises  for  such 
purposes. 

The  proposition  involved  in  the  last  conclusion  is,  it  is 
submitted,  justified  by  the  foregoing  decisions.  It  must, 
however,  be  confessed  that  the  actual  decisions  do  not 
always  appear  to  coincide  with  the  reasons  given  for  them 
in  the  judgments,  and  in  some  instances  the  language  of 
the  judgments  seems  opposed  to  the  view  that  anything 
can  be  taken  into  account  in  ascertaining  the  rateable  value 
of  land  or  houses,  except  that  which  is  so  annexed  as  to  be 
a  part  of  the  freehold. 


(a)  JR.  V.  Haslam,  17  Q.  B. 
220  ;  JR.  V.  North  Staffordshire 
Rail,  Co,,  30  L.  J.,  M.  C.  68 ; 


i?.  V.  Lee,  L.  E.,  1  Q.  B.  241, 
253,  per  Blackburn,  J. 
{b)  Cald.  262. 
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The  principles  above  considered  apply  also  to  another      Chap.  VI. 
class  of  oases.     Thus,  where  pipes  are  laid  in  the  ground  ^Tand 
for  the  conveyance  of  water  or  gas,  and  profit  is  derived  water-pipes, 
thereby  to  the  proprietors,  the  pipes  are  to  be  deemed  a  telegraphs, 
part  of  the  soil,  and  are  rateable  as  such  in  the  parish  in  ^^' 
which  they  are  situated,  although  the  ownership  of  the  land 
itself  may  be  in  other  individuals.     In  such  cases  the  pro- 
prietors of  the  pipes,  who  are  generally  gas  or  water-works 
companies,  are  in  possession  of  the  pipes  buried  in  the  soil, 
and  so  have  de  facto  a  beneficial  possession  of  the  space  in 
the  soil  which  the  pipes  fill  (c).  '  So,  too,  a  tramway  com- 
pany are  rateable  in  respect  of  their  occupation  of  the  portion 
of  the  highway  upon  which  the  tram  rails  are  laid  down  {d) ; 
and  for  the  same  reason  an  occupation  by  means  of  tele- 
graph wires  and  posts  is  rateable,  for  there  is  no  distinction 
in  principle  between  wires  passing  through  the  air  and 
pipes  passing  underground  ;  in  each  case  there  is  an  exclu- 
sive occupation  of  a  certain  portion  of  space,  whether  it  be 
above  or  below  the  surface  of  the  soil(6).     Again,  there 
may  be  a  rateable  occupation  of  the  soil  of  the  bed  of  a 
river  by  means  of  a  floating  hulk  attached  to  permanent 
moorings  (/). 

But  to  constitute  a  rateable  beneficial  occupation,  such  Occupation 
occupation  must  be  both  permanent  and  exclusive.     In  manenTwS" 
cases  such  as  have  been  just  mentioned,  where  the  subject  exclusive, 
of  occupation  is  not  a  surface  area  of  land,  but  only  a 
small  portion  of  the  soil,  the  element  of  permaiience  is 


(c)  R,  V.  Rochdale  Water- 
works  Co,,  1  M.  &  S.  634  ;  R, 
V.  Birmingham  Gas  Co.,  1  B. 
&  C.  506  ;  R.  V.  Brighton  Gas 
Co.,  5  B.  &  C.  466;  R,  v.  West 
Middlesex  Waterworks  Co,,  1 
E.  &  B.  716  ;  Sheffield  United 
Gas  Co.  V.  SheffieUl,  4  B.  &  S. 
135. 

{d)  Pimlico  Tramway  Co, 
V.  Greenwich,  L.  B.,  9  Q.  B.  9 ; 


in  which  it  was  held  that  the 
company  were  none  the  less 
the  exclusive  occupiers  of  that 
portion  of  the  soil  because 
the  public  had  a  right  to  use 
the  surface  of  the  highway. 

{e)  Electric  Telegraph  Co, 
V.  Salford,  11  Exch.  181. 

{/)  Cory  V.  BristoWy  2  App. 
Cas.  262. 
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Part  I.       determined  by  the  way  in  which  the  pipes,  &c.,  are  oon- 

neoted  with  the  soil.     Thus,  in  the  cases  of  water  mains, 

gas  mains,  telegraph  posts,  tramways,  moorings,  &c.,  where 
the  rateable  quality  has  been  affirmed,  the  decisions  have 
proceeded  upon  the  ground  that  by  the  mode  of  attadi- 
ment  the  chattel  has  been  merged  in  the  soil.  In  other 
words  there  has  been  such  an  annexation  to  the  soil  as  to 
constitute  a  fixture  (g).  Secondly,  the  person  whom  it  is 
sought  to  rate  must  be  the  exclusive  occupier  of  the 
rateable  subject,  and  not  merely  the  grantee  of  a  right  of 
enjoyment,  though  it  be  exclusive.  Therefore,  a  mere 
permissive  user,  in  the  nature  of  an  easement,  is  not 
rateable  (A). 


Occupation  as 
adjunct  to 
non-rateable 
subject. 


It  remains  to  remark,  that  in  applying  the  above  rules, 
it  has  been  decided  that  where  there  is  an  exclusive  occu-* 
pation  of  land,  though  it  be  solely  as  an  adjunct  to  a  non- 
rateable  subject,  the  occupier  is  rateable  where  the  land  is 
valuable  for  occupation,  and  would  be  rateable  in  the 
hands  of  another  occupier;  for  the  rateable  quality  can 
not  be  affected  by  the  use  to  which  the  land  is  appUed. 
Thus,  the  Metropolitan  Board  of  Works  are  not  rateable 
in  respect  of  their  sewers,  but  they  are  not  exempt  in 
respect  of  their  occupation  of  land  by  the  pumping  stations 
used  solely  in  connection  with  such  sewers  {i). 


(g)  R,  V.  St,  Pancras,  2  Q. 
B.  D.  581,  689,  per  Lush,  J. 
See  ante,  Chap.  L  p.  27. 

(A)  Watkins  v.  Milton-next- 
Gravesendf  L.  R.,  3  Q.  B.  350; 
Smith  V.  Lambeth  Assessmetit 
Committee,  10  Q.  B.  D.  327. 
But  a  de  facto  occupatioii  is 
sufficient,  for  rateability  does 
not  depend  upon  title,  Kittow 
v.  Liskeard  Union,  L.  B.,  10 
Q.  B.  at  pp.  13, 15. 

(»)  R.  V.  Metrop.  Board  of 
Works,  L.  R,   4  Q.  B.   16  ; 
Metrop,   Board   of   Works  v. 


West  Ham,  L.  E.,  6  Q.  B.  193. 
The  case  of  i?.  v.  Bilston,  6  B. 
&  C.  851,  which  was  thought 
to  have  established  a  contrary 
propositioD,  has  been  dis- 
cussed and  explained  in  seve- 
ral subsequent  cases.  See 
Talargoch  Lead  Mining  Co,  v. 
St,  Asaph,  L.  R  ,  3  Q.  B.  478; 
Guest  V.  East  Dean,  L.  K.,  7 
Q.  B.  334  ;  Kittow  v.  Liskeard 
Union,  L.  K.,  10  Q.  B.  7.  As 
to  a  non -beneficial  occupation, 
see  Hare  v.  Putney ^  7  Q.  B.  D. 
223. 
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Again,  in  questions  respecting  the  settlement  of  the  Cluip.Vl 
poor,  it  may  still  occasionally  be  necessary  to  refer  to  the  Fixtures  in 
doctrine  of  fixtures.  Thus,  in  the  case  of  an  alleged  settle-  relation  to 
ment  by  the  renting  of  a  tenement,  it  may  happen  that  ^ttlement. 
although  the  rent  actually  paid  amounts  to  10/.,  the  sum 
which  is  requisite  in  order  to  confer  a  settlement  by  this 
means  (A),  a  portion  of  that  rent  is  paid  in  respect  of  the 
pauper's  enjoyment  of  articles  which  are  annexed  to  the 
demised  premises.  In  such  a  case,  if  the  articles  are  so 
annexed  as  to  constitute  parcel  of  the  premises,  although 
they  are  fixtures  which  would  be  removable  by  a  tenant 
who  had  affixed  them,  the  whole  amount  of  the  rent  paid 
may  be  taken  into  account ;  and  therefore  it  is  immaterial 
that  a  deduction  of  the  sum  paid  as  rent  for  the  fixtures 
would  reduce  the  rent  to  a  sum  below  10/.  (/).  But  if  a 
portion  of  the  rent  be  paid  in  respect  of  mere  chattels  upon 
the  demised  premises,  and  the  deduction  of  such  portion 
will  reduce  the  rent  to  a  sum  below  10/.,  the  renting  of 
the  tenement  will  not  confer  a  settlement.  Thus,  a  pauper 
will  gain  no  settlement  by  tenancy  of  a  cottage  and  wind- 
mill, at  a  rent  for  the  whole  which  exceeds  10/.,  but  which 
for  the  cottage  alone  does  not  amount  to  that  sum,  if  the 
mill  is  so  constructed  as  not  to  be  affixed  to  the  freehold  {m). 


{k)  See  on  this  subject  the 
statutes  6  Geo.  4,  c.  57 ;  1  Will. 
4,  c.  18;  4  &6  Will.  4,  c.  76, 
BS.  66,  68  ;  and  Bum's  Jus- 
tice, vol.  4,  tit.  Poor,  p.  621 
et  seq,  (SOth.  ed.). 

(/)  i?.  V.  St,  Dunstan'sj  4  B. 
&  C.  686.  At  the  period  of 
this  decision,  and  that  of  i?.  v. 
Otlei/y  tn/ray  the  question  de- 
pended upon  the  value  of  the 
tenement,  and  not,  as  now, 
upon  the  rent  actually  paid  ; 
but  it  is  apprehended  that  this 
makes  no  difference. 

(m)  E.  v.  Otley,  1  B.  &  Ad. 
161  ;     ante,    Chap.    I.    p.   4. 


See,  too,  i?.  V.  Londonthorpe, 
6  T.  E.  377  ;  R,  v.  Minworth, 
2  East,  198,  and  the  judgment 
of  Le  Blanc,  J.,  in  that  case 
at  p.  201.  If  instead  of  bond 
fide  letting  there  is  a  mere 
licence  to  use  a  part  of  the 
machinery  of  a  mill,  or  a  mere 
standing  place  in  a  mill  for  a 
party's  own  machinery,  to  be 
worked  by  the  steam  power  of 
the  mill,  this  would  not  con- 
fer a  settlement,  i?.  v.  Bod- 
derhill,  8  T.  R  449  ;  R,  v. 
Mellor,  2  East,  189 ;  Robinson 
V.  Learoyd,  7  M.  &  W.  48.  As 
to  settlements  by  estate,  see 
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^"^^^  Lastly,  the  principles  which  have  been  discussed  in  the 

Pariiamen-  preceding  pages  would,  it  is  conceived,  apply  to  the  subject 

^'l^^;.  matter  of  the  qualifications  in  respect  of  property,  required 

spect  of  pro-  by  statute  in  order  to  conJer  the  right  of  voting  in  the 

proved  by  election  of  members  of  parliament.     There  is,  however, 

annexatione.  Q^iy  qjj^  ^jg^^  {-q  \yQ  found  upon  this  subject.     It  was  the 

case  of  a  vote  at  an  election  for  the  county  of  Bedford. 
A  voter  had  polled  for  a  windmill,  which  appeared  in 
evidence  to  be  fixed  on  a  post,  upon  pattens,  in  a  founda- 
tion of  brickwork,  and  to  be  upon  a  plot  of  ground  inclosed 
with  a  fence,  put  up  by  the  voter  in  a  common  field.  It 
did  not  appear  in  whom  the  title  to  the  ground  was, 
further  than  as  it  might  have  been  inferred  from  posses- 
sion. The  vote  in  respect  of  this  mill  was  held  good  by 
a  committee  (n).  It  may  be  observed  of  this  case,  that 
the  committee  seem  to  have  recognized  the  principle,  that 
whatever  was  affixed  to  the  freehold  was  to  be  considered 
as  land ;  and  that  if  it  enhanced  the  value  of  the  land  to 
the  requisite  amount,  it  would  confer  a  right  of  voting. 
On  the  facts  as  stated  in  the  report,  it  does  not  appear 
satisfactorily  in  what  manner  the  windmill  was  connected 
with  the  soil.  The  case,  however,  does  not  warrant  an 
inference  that  the  right  of  voting  would  accrue  in  respect 
of  property,  the  value  of  which  is  increased  by  a  personal 
chattel  which  is  not  actually  affixed  to  the  freehold  (o). 

Nolan's  Poor  Law,  vol.  2,  p.  and  seems  to  extend  this  right 

69  (4th  ed.),  where  it  is  stated  to  all  interest  in  things  im- 

that  the  principle  upon  which  moveable, 

these  settlements  are  founded  (n)  2  Lud.  Gas.  p.  440. 

goes  beyond  estates  in  land,  (o)  See  JR.  v.  Otleyy  supra. 
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Section  I. 

Of  Actiomfor  Waste j  as  applied  to  Fixtures. 

Having  in  the  preceding  division  of  the  work  treated  of  Cliap.  1. 1. 1. 
the  rights  of  different  parties  with  regard  to  the  property 
in  fixtures,  the  next  subject  for  consideration  is  the  means 
by  which  those  rights  may  be  enforced,  and  the  remedies 
provided  by  the  law  when  they  are  infringed. 

The  owners  of  the  inheritance,  in  whom,  in  early  times.  Injury  to 
the  power  of  legislation  was  principally  vested,  secured  to^e^freehold 
themselves  against  injuries  to  the  freehold  committed  by  ^  waste, 
their  particular  tenants,  by  means  of  the  law  of  waste. 
And  it  was  held  to  be  equally  waste  to  damage  or  remove 
a  personal  chattel  which  had  been  annexed  to  the  freehold, 
as  where  the  substance  of  the  freehold  itself  was  impaired. 
Accordingly,  Lord  Coke,  in  treating  upon  this  subject, 
observes,  that  "  if  glasse  windowes  (though  glased  by  the 
'*  tenant  himselfe)  be  broken  or  carried  away,  it  is  wast. 
^'  And  so  it  is  of  wainscot,  benches,  doores,  furnaces,  and 
^'  the  like,  annexed  or  affixed  to  the  house  either  by  him 
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^ftrtiL  «  in  reversion  or  the  tenant  (a)."  Hence  it  is,  that  many 
of  the  questions  respecting  the  right  of  property  in  fix- 
tures have  come  before  the  Courts  in  the  form  of  an  in- 
quiry, whether  the  severance  or  removal  of  them  was  an 
act  of  waste  or  not.  And  agreeably  to  this  view  of  the 
subject,  the  decisions  relating  to  the  law  of  fixtures  are 
usually  classed  in  the  older  text-books  and  digests,  under 
the  head  of  Waste,  It  will  appear,  however,  from  what  is 
observed  in  a  subsequent  part  of  this  section,  that  such  a 
classification  is  not  comprehensive  enough  to  embrace 
many  important  determinations  which  constitute  a  part  of 
the  doctrine  of  fixtures. 

Writ  of  waste,  With  respect  to  the  remedy  for  waste,  the  old  method  of 
itUj^  ^  °"^  proceeding  was  by  writ  of  waste.  And  it  may  be  proper 
shortly  to  notice  some  particulars  relative  to  this  ancient 
remedy,  because  it  is  the  foundation  of  the  more  modem 
form  of  action.  The  common  law  gave  an  action  for  waste 
in  three  cases  only ;  tenancy  by  the  cui'tesy ,  tenancy  in  dower, 
and  guardianship  in  chivalry.  These  estates  were  created 
by  act  of  law;  and  the  tenants  were  from  the  earliest 
times  restrained  from  an  abuse  of  what  the  law  thus  con- 
ferred (6).  Afterwards,  by  the  statutes  of  Marlebridge  (c) 
and  Gloucester  (c/),  an  action  for  waste  was  given  against 
lessee  for  life  or  years,  tenant  pour  miter  vie^  and  against 
the  assignee  of  tenant  for  life  or  years  for  waste  done 
after  assignment  [e).  By  a  liberal  construction  of  the  last- 
mentioned  statute,  tenants  from  year  to  year,  and  tenants 
for  a  part  of  a  year,  were  held  punishable  for  waste ; 


(a)  Co.  Lit.  53  a;  Greene 
V.  Cole,  2  Wms.  Saund.  259, 
n.  11. 

{b)  2  Inst.  145;  Co.  Lit.  53  a 
et  seq. ;  Doct.  &  Stud.  Dial.  2, 
ch.  1,  2;  2  Wms.  Saimd.  252, 
n.  7.  Some  have  thought, 
that  at  common  law  waste  did 
not  lie  against  tenant  by  the 
curtesy,  2  Inst.  145,  301 ;  Br. 


Ab.  tit.  Waste,  88  ;  Harg.  Co. 
Lit.  53  b  (N.  356). 

(c)  52  Hen.  3,  c.  23.  But 
see  now  Stat.  Law  Bev.  Act, 
1881. 

{d)  6  Edw.  1,  ch.  5.  But 
see  now  42  &  43  Vict.  c.  59. 

(c)  2  Inst.  299;  Co.  Lit. 
54  b;  2  Wms.  Saund.  252,  n.  7. 
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which  is  a  remarkable  instance  of  the  manner  of  construing  <n^P'  l-  ■-  ^- 
statutes  by  equity  in  former  times  (/). 

The  ancient  action  of  waste  retained  several  vestiges  of  By  whom  it 
its  early  introduction;  and  as  it  came  into  use  before  ^' 
estates  were  commonly  subdivided  into  numerous  interests, 
it  was  not  allowed,  even  afterwards,  to  be  brought  except 
by  the  party  who  had  the  immediate  estate  of  inheritance, 
either  in  fee  or  in  tail.  Nor  could  any  person  maintain 
the  action  unless  he  had  the  inheritance  vested  in  him  at 
the  time  when  the  waste  was  committed  (^).  Upon  a 
judgment  against  the  defendant  the  plaintiff  recovered  the 
land  wasted  and  treble  damages  (A). 

The  remedy  by  this  proceeding  gradually  fell  into  dis-  Modem  in- 
use ;  and  the  case  of  The  Governors  of  Harrow  School  v.  acti<m?  °     * 
Alderton  (t)  has  been  mentioned  as  the  only  instance  to 
be  met  with  in  modem  times,  imtil  it  was  revived  in  the 


(/)  As  to  the  equitable  con- 
struction of  this  statute^  see 
the  observations  at  the  end  of 
the  case  of  Eyston  v.  Studd, 
Plowd.  467  a.  See  also  Hat- 
ton  on  Statutes,  cap.  5.  The 
practice  of  construing  statutes 
by  equity,  of  which  so  much  is 
said  in  the  ancient  law  writers, 
was  a  necessary  consequence 
of  the  brief  and  sententious 
manner  in  which  the  early 
statutes  are  framed.  See 
further  respecting  a  tenant 
for  a  less  term  than  a  year, 
being  included  under  the  term 
**  tenants  for  years,"  in  Serjt. 
HiU's  notes  to  Vin.Ab.  vol.  22, 
tit.  Waste;  Br.  Ab.  tit.  Waste, 
pi.  52.  In  one  case  Lord 
EUenborough  refused  to  give 
a  similar  extension  to  the 
statute  4  Q^o.  2,  c.  28,  which 

F. 


specifies  tenants  for  life,  lives, 
or  years,  Lloyd  v.  JRosbee, 
2  Gamp.  453. 

(y)  2  Inst.  303,  305;  Co. 
Lit.  53  b ;  2  Roll.  Ab.  tit. 
Waste,  833;  Com.  Big.  tit. 
Wast  (C.  3) ;  id.  tit.  Pleader 
(3  0. 18).  As  to  an  action  of 
waste  lying  at  common  law  by 
a  tenant  in  tail,  it  should  be 
observed,  that  it  is  the  more 
conmion  opinion  that  what  is 
now  an  estate  tail  was  a  fee 
simple  conditional  before  the 
statute  De  Donis. 

{h)  As  to  what  is  to  be  con- 
sidered the  *'  locus  vasiatus" 
see  2  Inst.  303,  304 ;  Co.  Lit. 
53  b ;  Com.  Dig.  tit.  Wast 
(P.  2).  And  see  id,  tit.  Pleader 
(3  0.  22) ;  Finch,  bk.  1,  29  ; 
2  Inst,  ubi  sup, 

(•)  2  Bos.  &  Pul.  86. 

A  A 
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Part  II.  An  action  of  waste  could  not  be  maintained  against  the 

Liability  of""  personal  representative  for  waste  committed  by  the  testator 
exeoutore  for  in  i^g  lifetime ;  because  waste  is  a  tort,  which  in  the  Ian- 
guage  of  the  law  ^^moritur  cum  persond^'  (t).  However, 
the  executors  and  administrators  of  a  tenant  for  years  are 
punishable  for  waste  committed  by  them  while  they  are  in 
possession  of  the  land  (u).  And  if,  by  the  commission  of 
waste  by  a  testator,  his  personal  estate  has  been  benefited, 
his  executors  will  be  chargeable  for  it  to  the  value  of  the 
property,  although  not  in  this  form  of  action  (t?).  More- 
over, by  the  above-mentioned  statute,  an  action  is  given 
against  the  personal  representative  for  injuries  committed 
by  the  testator  to  the  real  estate  of  another  within  six 
calendar  months  previous  to  the  testator's  death,  provided 
the  action  is  brought  within  six  calendar  months  after  the 
personal  representative  has  taken  upon  himself  the  ad- 
ministration. In  the  case  of  a  continuing  injury  in  the 
nature  of  permissive  waste,  as  this  is  a  continuing  wrong 
giving  a  cause  of  action  de  die  in  diem  up  to  the  death  of 
the  testator,  the  period  of  limitation  for  bringing  the  action 
runs  from  the  death  of  the  testator  (w). 


Whether  In  respcct  of  the  parties  between  whom  this  action  is 

T^ereti^ia  D^ai^tainable,  it  has  been  held  that  the  right  to  support 
oovenant  to     the  action  will  not  be  waived  by  entering  into  any  special 
covenant,  such  as  not  to  do  waste,  &c. ;  but  that  the  rever- 
sioner will  have  his  election  either  to  bring  an  action  upon 
the  case  in  tort  for  the  waste,  or  an  action  upon  the  special 


repair. 


(0  2  Inst.  302 ;  Vin.  Ab. 
tit.  Waste  (S.  2). 

(u)  1  Cm.  Big.  tit.  8,  ch.  2, 

(»)  Powell  V.  JReeSf  7  A.  & 
E.  426;  Hamhly  v.  Trott, 
Cowp.  376  ;  Bishop  of  Win' 
Chester  v.  Knight,  1  P.  Wms. 
407;  Garth  v.  Cottony  Dick, 
at  p.  215. 


(w?)  Woodhouse  v.  Walker, 
5  Q.  B.  D.  404,  408.  But 
where  an  action  is  commenced 
against  a  testator  in  his  life- 
time in  respect  of  acts  not  of 
a  continuing  nature,  and  he 
dies  more  than  six  months 
after  the  commencement  of  the 
action,  no  action  lies  ag^ainst 
his  executors,  Kirk  v,  Todd, 
21  Oh.  D.  484. 


ACTION  OF  WASTE. 


35i7 


covenant.  In  Kinlyside  v.  Thornton  {x)^  a  lessee  covenanted  Cliap.  1. 1. 1. 
to  yield  up  the  demised  premises,  with  their  appurtenances, 
at  the  end  of  the  term.  During  the  term  waste  had  been 
committed  in  pulling  down  and  demolishing  certain  articles 
described  in  the  declaration  as  an  ale-house  bar,  and  divers 
doors,  partitions,  dressers,  &c.,  part  of  the  premises.  The 
plaintiff,  after  the  expiration  of  the  term,  brought  an  action 
of  case  in  nature  of  waste ;  and  upon  an  objection  that  he 
ought  to  have  sued  on  the  covenant,  the  Court  were  of 
opinion,  that  an  action  on  the  case  was  maintainable  as 
well  as  covenant ;  for  it  was  said  by  De  Ghrey,  C.  J.  that 
the  landlord,  by  acquiring  a  new  remedy  by  the  special 
covenant,  did  not  therefore  lose  his  old  (y). 

The  authority  of  this  decision  has,  however,  been  sup- 
posed to  be  impeached  by  some  later  cases.  In  Jones  v. 
Hill  (z),  the  plaintiff  declared  in  an  action  of  case  in  nature 
of  waste,  against  a  lessee  who  had  entered  into  a  special 
covenant  to  repair.  And  according  to  the  report  of  the 
case  in  1  Moore  (C.  P.),  100,  Gibbs,  C.  J.,  in  delivering 
judgment,  observed,  that  "  when  there  is  an  express  stipu- 
"  lation  or  contract  between  two  parties,  this  species  of* 
'^  action  is  not  maintainable ;  for  such  contract  is  a  total 
"  waiver  of  tort,  and  it  therefore  ceases  to  bear  the  character 
"  of  waste."  But  it  is  to  be  observed  of  this  case,  that  in 
the  report  given  of  it  in  Taunton,  the  dictum  attributed  to 
Gibbs,  C.  J.,  is  wholly  omitted.  Indeed,  the  decision 
itself  turned  upon  a  particular  point,  which  did  not  involve 
the  general  question,  viz.,  that  the  injury  complained  of  by 


{x)  2  W.  Bl.  nil. 

(y)  See  2  Wms.  Saund. 
252  b.  In  FAwes  v.  Maw,  3 
East,  38,  the  plaintiff  declared 
in  an  action  of  case  in  nature 
of  waste,  yet  it  appears  that 
the  tenant  held  under  a  lease 
in  which  there  was  a  special 
covenant  to  repair.     A  cove- 


nant to  repair  does  not  pre- 
clude an  injunction  in  equity 
for  waste,  Goodeson  v.  Galla- 
tin, Dick.  455  ;  Mayor  of  Lon- 
don V.  Hedger,  18  Ves.  455  ; 
Kimpton  v.  Eve,  2  Ves.  &  Bea. 
349  ;  and  post,  p.  364. 
(z)  7  Taunt.  392. 
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Part  II,  the  plaintiff  could  not  in  any  view  be  considered  to  amount 
to  an  act  of  waste.  And  this  is  the  construction  put  upon 
the  case  in  Burnett  v.  Lynch  (a),  where  the  authority  of 
Kinlyside  v.  Thornton  is  supported  by  the  Court. 

There  is  also  another  case,  Heme  v.  Benhow  (6),  which 
has  been  thought  to  be  at  variance  with  the  decision  of 
Kinlyside  v.  Thornton;  and  is  considered  to  be  an  authority 
against  an  action  on  the  case  being  msdntainable  where  an 
assumpsit  is  to  be  implied  between  a  landlord  and  tenant  (c). 
On  referring,  however,  to  this  case,  the  determination  ap- 
pears to  have  proceeded  altogether  upon  a  different  prin- 
ciple, viz.,  that  an  action  on  the  case  is  not  maintainable 
for  permissive  waste  [d) .  Moreover,  in  Marker  v.  Kenrick  {e) , 
the  Court  of  Common  Pleas  unanimously  followed  the  case 
of  Kinlyside  v.  Thornton^  holding  that  an  action  on  the 
case  in  the  nature  of  waste  would  lie,  as  well  as  an  action 
for  breach  of  a  covenant  contained  in  a  lease. 

a)  5  B  &  C.  at  p.  603.  {d)  With    respect    to    the 

bS  4  Taunt.  764.  question  whether  an  action  for 

(c)  See  Harg.  Co.  Lit.  54  b,  permissive  waste  cao  be  sup- 

N.    359;  Leslie  v.   Wilson^  3  ported,  see  Appendix  (Q-.). 

Brod.  &  Bing.  171 ;  Torriano  {e)  13  C.  B.  188. 

V.  Young,  6  0.  &  P.  8,  11. 
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Sbction  II. 

Of  Injunctionsy  SfCyfor  Waste  in  the  case  of  Fixtures. 

The  proceedings  hitherto  described  are  remedies  of  a  cor-  Chap.  1. 1.  2. 
rective    nature;    and  thej  are,  in  reality,  methods   of 
recovering  a  compensation  for  injuries  already  sustained, 
and  for  which  the  party  aggrieved  can,  in  general,  only 
receive  satisfaction  by  pecuniary  damages  (a).     But  it  fre- 
quently happens  that  the  consequences  attending  injuries 
to  real  property  are  of  such  a  nature,  that  the  damages 
recoverable  in  an  action  are  a  very  inadequate  compensa- 
tion for  the  loss  incurred.     The  Court  of  Chancery  for-  Comt  of 
merly  provided  a  very  beneficial  remedy  in  these  cases,  f^^I 
whereby  injuries  to  real  property  might  be  anticipated  and  interfered 
prevented.     This  equitable  interposition  consisted  in  re-  injunotion. 
straining  a  person  from  committing  waste,  either  threatened, 
or  which  he  might  be  in  the  act  of  committing,  by  means 
of  a  writ  of  injunction,  which  was  a  prohibitory  writ, 
issuing  by  the  order  and  under  the  seal  of  a  Court  of 
Equity.      Prior  to   the    Common  Law  Procedure  Act, 
1854,  the  Courts  of  law  had  no  power  to  grant  an  injimc- 
tion  (J),  but  by  that  Act  (r),  power  was  given  them  to 
grant  an  injimction  in  cases  where  an  injury  had  actually 
been  committed,  and  the  party  injured  had  brought  an 
action.     But  now,  by  the  Judicature  Act,  1873  (rf),  all  acts 
which  a  Common  Law  Court  or  a  Court  of  Equity  only 
could  formerly  restrain  by  injunction,  can  now  be  restrained 

(a)  By  the  old  writ  of  waste  Jefferson  v.  Bishop  of  Durham, 

in  the  tenety  the  place  wasted  1  Bos.  &  Pul.  at  pp.  108, 121. 

was  recovered.  (c)  17   &   18  Vict.  c.   125, 

{h)  As  to  the  old  common  ss.  79 — 82. 

law  methods  of    restraining  {d)  36  &  37  Vict.  c.  66,  s.  25, 

waste  by  prohibition  and  writs  sub-s.  8.     And  see  Ord.  L. 

of  estrepement  of  waste,  see  rr.  3,  6,  11,  12  (E.  S.  G.  1883). 
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Part  II. 

Power  of 
High  Gotirt 
to  grant 
injunction. 


by  either  of  the  divisions  of  the  High  Court  of  Justice ; 
and  if  an  injunction  is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter,  to  prevent  any  threat- 
ened or  apprehended  waste  or  trespass,  such  injunction 
may  be  granted,  if  the  Court  shall  think  fit,  whether  the 
person  against  whom  such  injunction  is  sought  is  or  is  not 
in  possession  under  any  claim  of  title  or  otherwise,  or  (if 
out  of  possession)  does,  or  does  not  claim  a  right  to  do  the 
act  sought  to  be  restrained  under  any  colour  of  title,  and 
whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable  (e). 


In  what  cases 

injunction 

lies. 


It  has  been  seen  that  the  right  to  fixtures  is  frequently 
decided  upon  questions  of  waste.  And  as  the  remedy  by 
injunction  is  calculated  to  afford  veiy  prompt  and  effec- 
tual protection  in  cases  where  injury  to  this  species  of 
property  is  apprehended,  or  might  be  sustained,  it  will  be 
useful  to  consider  shortly  the  nature  and  application  of  the 
proceeding  (/). 

There  are  a  great  variety  of  cases  in  which  the  Court 
will  thus  interfere.  The  most  ordinary  occasion,  however, 
is  to  restrain  a  tenant  for  life,  or  tenant  for  years,  upon 
the  application  of  the  owner  of  the  inheritance.  And  an 
injunction  may  be  obtained  on  the  application  of  a  re- 
mainder-man for  life,  as  well  as  on  that  of  a  remainder- 
man in  fee,  notwithstanding  there  is  an  intermediate  estate 
for  life  (g).    Formerly,  the  Court  of  Chancery  in  some 


{e)  See  the  jurisdiction  of 
the  High  Court  to  grant  in- 
junctions considered  in  Bed- 
dow  V.  Beddow,  9  Ch.  D.  89  ; 
Aslatt  V.  Southampton,  16  Ch. 
D.  143;  Quartz  Hill,  Sfc, 
Mining  Co,  v.  Beall,  20  Ch.  D. 
501;  The  North  London  R, 
Co.  V.  O,  N,  R,  Co,,  11  0. 
B.  D.  30. 

(/)  It  would  be  unneces- 


sary for  the  present  purpose 
to  enter  into  a  detail  of  the 
various  cases  in  which  the 
remedy  by  injunction  applies. 
The  reader  will  find  them 
specified  in  Com.  Dig.  tit. 
Chancery  (D.  11);  Eden  on 
Injunctions ;  and  Kerr  on  In- 
junctions. 

{g)  1    Eq.   Cas.    Ab.    399; 
Bewick  v.  Whitfield,  3  P.  Wms. 
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oases  restrained  a  person  even  where  he  was  dispunishable  Chap.  1. 1.  8. 
of  waste,  either  from  the  nature  of  his  estate,  or  by  express 
grant  "without  impeachment  of  waste,"  and  it  is  now 
expressly  provided  by  the  Judicature  Act,  1873  (A),  that 
an  estate  for  life  without  impeachment  of  waste  shall  not 
be  deemed  to  confer  any  legal  right  to  commit  equitable 
waste,  unless  a  contrary  intent  appears  from  the  instru- 
ment creating  the  estate  (t). 

If  waste  has  already  been  committed,  the  Court  will  at  Aoooont  of 
the  same  time  that  it  enjoins  from  further  waste,  also  grant  miS^d?^"^' 
an  account,  and  decree  satisfaction  for  waste  which  has 
been  actually  done  (k).  But,  on  the  other  hand,  the  Court 
will  not  grant  an  injunction  against  that  which,  though  it 
is  technically  waste,  is  what  is  called  "  ameliorating 
waste"  (/). 

The  relief  by  injunction  will  not  be  granted  on  slight  or  Wliat  a  auf- 
uncertain  grounds ;  for  it  is  not  sufficient  that  the  plaintiff  for  knSc- 
apprehends,  or  has  been  informed,  that  the  defendant  in-  tion. 
tends  to  commit  waste;  but  there  must  appear  an  actual 
waste,  or  some  act  from  which  the  intention  is  fully 
evinced,  as  sending  a  surveyor  to  mark  out  trees,  &c.  (m). 
Threats,  however,  will  form  a  sufficient  ground  for  an  in- 
junction ;  for  it  is  not  necessary  to  stay  till  waste  is  actually 


268,  n.  (F) ;  Farrant  v.  Lee, 
Amb.  105,  n.  (2);  Perrot  v. 
Perroty  3  Atk.  94. 

(A)  36  &  37  Vict.  c.  66,  s.  25, 
sub-s.  3. 

(t)  See  Baker  v.  Sehright^ 
13  Ch.D.  179,  and  ante,  p.  188, 
in  notis. 

{k)  Jesus  Coll.  V.  Bloomy 
a  Atk.  262  ;  S.  C,  Amb.  54 ; 
Doherty  v.  Allman,  3  App.  Cas. 
at  p.  722,  per  Lord  Cairns,  C. 
But  the  general  rule  in  the 
Court  of  Chancery  was — no 
injunction,  no  accoimt,  Jesus 


Coll.  V.  Bloonif  supra;  Parrott 
V.  Palmer,  3  My.  &  K.  632, 
640. 

{I)  Doherty  v.  Allman,  3 
App.  Cas.  709. 

(m)  Gibson  v.  Smith,  2  Atk. 
182  ;  Jackson  v.  Cator^  5  Ves. 
688 ;  Hanson  v.  Gardiner,  7 
Ves.  807  ;  Etches  v.  Lance,  id. 
417;  Earl  of  Ripon  v.  Hohart, 
3  My.  &  K.  169;  Dunn  v. 
Bryan,  7  Ir.E.,  Eq.  143, 158. 
And  see  Kerr  on  Injunctions 
(2nd  ed.),  p.  14. 
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Part  II.  done  (n).  And  in  like  manner,  an  injunction  has  been 
granted  against  a  tenant  for  life  who  insisted  on  a  right  to 
oommit  waste  where  he  had  none,  although  no  waste  was 
in  fact  oommitted  (o). 


Injnnotion  to 
restrain  the 
removal  of 
things  fixed 
to  the  free- 
hold. 


Until  deter- 
mination of 
right. 


Prom  the  view  here  given  of  the  nature  of  the  proceed- 
ing by  injunotion,  it  appears  that  it  is  a  remedy  which  may 
frequently  be  adopted  by  the  reversioner  for  the  purpose 
of  restraining  a  tenant  for  life,  or  for  years,  who  intends, 
or  rather  threatens,  to  sever  things  from  the  freehold  under 
a  daim  arising  out  of  the  law  of  fixtures.  It  seems, 
indeed,  to  be  more  particularly  applicable,  where  -a  tenant 
at  the  expiration  of  his  term  insists  on  a  right  of  taking 
away  substantial  buildings  which  the  owner  of  the  land 
contends  are  not  within  the  privilege  of  removal. 

* 

Thus,  in  one  case,  an  injunction  was  granted  by  the  Vice- 
Chancellor  of  England  against  the  assignees  of  a  bankrupt 
lessee,  to  restrain  them  from  selling  a  steam-engine  and 
building,  or  removing  them  from  the  premises,  until  the 
claim  in  dispute  was  determined  at  law.  In  this  case  a  lease 
was  granted  to  the  bankrupt  of  a  mill,  buildings,  and  steam- 
engine  ;  in  which  lease  he  covenanted  to  repair  the  premises 
and  steam-engine,  and  to  leave  them  in  repair  at  the  end  of 
the  term,  reasonable  wear  and  tear  excepted.  It  appeared 
that  during  the  term  the  lessee  had  erected  a  warehouse, 
part  of  the  foundation  of  which  was  placed  upon  an  old 
building,  and  had  removed  all  the  works  of  the  engine, 
except  the  fly-wheel,  shaft,  &c.,  and  had  attached  to  them 
a  new  engine  of  greater  power.  The  Vice-Ohancellor  was 
of  opinion  that  although,  if  the  engine  had  been  worn  out 
by  wear  and  tear,  the  lessee  would  have  been  under  no 


(n)  Gibson  v.  Smithy  supra  ; 
Universities  of  Oxford  and 
Cambridge  v.  Richardson^  6 
Ves.  706 ;  Packing  ton  v.  Pack- 
ing ton  ^  Dick.  101  ;  Barry  v. 
Barry ^  1  Jew.  ftW.  at  p.  651 . 


And  see  Hext  v.  Gill,  L.  R., 
7  Ch.  699  ;  Lord  Cowley  v. 
Byasy  5  Ch.  D.  at  p.  950. 

(o)  Gibson  v.  Smith,  supra  ; 
S,  C,  Barnard.  Ch.  B.  at 
p.  497. 
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obligation  to  repair  it ;  yet,  having  taken  away  the  exist-  Chap.  i.  b.  2. 
ing  engine  and  substituted  another  for  it,  the  latter  was 
subject  to  the  same  stipulations  in  the  lease  as  the  old 
engine,  and  that  it  oould  not  therefore  be  removed.  His 
Honour  also  said  that  the  new  building  must  be  protected 
by  the  same  covenant  as  protected  the  old  one.  Accord- 
ingly,  he  granted  an  injunction  against  the  assignees  to 
prevent  the  removal  of  either  the  engine  or  the  building; 
subject  to  an  action  to  be  brought  by  the  lessors  to  try  the 
right  (p). 

Again,  it  seems  that  the  Court  will  grant  an  injunction  iDjunction^to 
to  restrain  a  sheriff  from  proceeding:  to  sell  fixtures  to  ^^ra^^sale 

*  o  ^  ^  under  ezeoa- 

which  the  landlord  is  entitled,  under  an  execution  against  a  tion  agamst 

tenant  in  possession  (q).     In  granting  an  injunction  in  a     ^^^  ' 

case  of  this  description  Lord  Eomilly,  M.  B.,  said,  ^'I  am 

'*  of  opinion  that  if  the  sheriff  takes  part  of  the  fixtures 

"  belonging  to  the  landlord,  this  Court  will  interfere  to 

"  prevent  him,  without  the  mere  statement  of  its  being  an 

"  irreparable  damage.     The  mere  fact  of  removing  the 

^'  landlord's  fixtures  is  in  itself  an  irreparable  damage. 

"  It  is  waste  which  is  committed  upon  the  property,  and 

"  this  Court  will  interfere  to  prevent  it "  (r). 

But,  in  all  these  cases,  to  entitle  a  party  to  relief  by  in-  Property 
junction  on  the  specific  ground  of  waste,  it  must  appear  ^t^y 
that  the  property  in  dispute  is  actually  affixed  to  the  free-  affixed, 
hold.     For,  where  a  bill  was  brought  praying  an  injunc- 
tion and  accoimt,  which  stated  that  the  defendant  had 
committed  waste,  by  destroying  a  dove-cote,  and  by  re- 
moving the  locks  from  the  doors  of  the  house,  the  chains 

(p)  Sunderland  v.  Newton^  Broderickj  9  L.  J.,  Eq.  321. 

3  Sim.  450.     That  a  tenant  is  (£)  Richardson   v.  Ardl&y, 

not  entitled  to  remove  sub-  38  L.  J.,  Ch.  508.     Compare 

stantial  buildings,    see  ante,  Jackson  v.  Stanhope,  15  L.  J., 

p.  62.     As  to  the  mode  of  de-  Ch.  446. 

ciding  the   right  to  fixtures  (r)  Richardson    v.  Ardley, 

on  injunction,  see  Hooper  v.  supra. 
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Part  II.  from  the  lawn^  the  statues,  images,  and  fences  from  the 
pleasure-ground,  wardrobes,  presses,  and  closets,  forming 
part  of  the  wainscot  of  the  house.  Lord  Eldon,  in  giving 
his  judgment,  said,  ''The  foundation  of  this  motion  to 
"revive  the  injunction  is,  first,  a  clear  act  of  waste; 
"  secondly,  another  act,  removing  things  supposed  to  be 

"  fixed  to  the  freehold,  wainscot,  presses,  &c As  to 

"  the  dove-cote,  a  clear  act  of  waste  is  proved ;  therefore 
"  against  waste  the  injunction  must  be  revived :  but  I 
"  cannot  grant  it  against  removing  the  presses,  eo  nomine^ 
"  if  not  fixed  to  the  freehold  "  («). 

Injunction  to       Besides  the  specific  remedy  by  means  of  injunction  to 
prevent  gt^y  waste,  as  above  described,  it  appears  that  there  are  a 

covenant,  &c.  variety  of  other  methods  by  which  the  right  to  fixtures 
may  be  incidentally  determined.  For  instance,  by  means 
of  an  injunction  to  restrain  a  breach  of  covenant  (t) ;  or 
upon  a  decree  for  an  account,  &c.  And  from  a  reference 
to  several  of  the  cases  detailed  in  the  former  part  of  this 
work,  it  will  be  seen  that  many  important  questions 
relating  to  the  law  of  fixtures  arose  in  proceedings  insti- 
tuted in  the  Equity  Courts  (w). 

Prohibition  The  liabiKty  of  ecclesiastical  persons  for  waste  has  been 

^g^^®^°^®"  explained  on  a  former  occasion  (x).  And  with  respect  to 
the  remedy  in  such  cases,  it  is  to  be  observed,  that  besides 


sons. 


(«)  Kimpion  v.  Eve^  2  Yes. 
&  Bea.  349  ;  and  see  Earl  of 
Bedford  Y.  Smith,  2  Dy.  108  b; 
Shirreff   v.  Barnard,  8  Sim. 
161. 

(/)  See  Doherty  v.  Allman, 
3  App.  Cas.,  pp.  718—721, 
per  Lord  Cairns,  C. ;  and  see 
Kerr  on  Injunctions  (2nd  ed.), 
p.  384  et  seq. 

(«)  See  Lawton  v.  Lawton,  3 
Atk.  13,  where  the  right  to 
fixtures  between  the  executor 
of  tenant  for  life  and  the  re- 


mainder-man was  determined 
on  a  biU  by  a  creditor  of  the 
deceased  tenant  for  life.  So, 
in  Lord  Dudley  v.  Lord  Warde, 
Amb.  113,  a  bill  in  equity 
was  filed  by  the  executor  of  a 
tenant  for  life  against  the  re- 
mainder-man, to  have  fire- 
engines  delivered  up  as  apart 
of  the  personalty.  See,  too, 
jyEyncourt  v.  Gregory,  L.  R., 
3  Eq.  382  ;  Boyd  v.  Shorrock, 
L.  R.,  5  Eq.  72. 

{x)  See  ofite,  p.  191  et  seq. 
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an  action  by  the  successor,  either  in  the  Spiritual  Court,  or  Chap.  1. 1. 2. 

in  the  Courts  of  Common  Law,  to  recover  damages  for 

waste  abeady    committed,  it  seems  that  the  Court    of 

Chancery  had  jurisdiction  to  issue  a  writ  of  prohibition 

of  waste,  to  restrain  such  persons  from  committing  waste 

in  their  ecclesiastical  possessions  (^).     And  by  analogy  to 

this  proceeding,  the  Courts  of  Equity  frequently  interfered 

by  injunction ;  as,  for  instance,  against  a  rector  at  the  suit 

of  the  patron  (s).    And  so  an  injunction  was  in  one  case 

granted  to  stay  waste,  against  the  widow  of  a  rector  at  the 

suit  of  the  patroness  during  a  vacancy  (a).      It  seems, 

also,  that  bishops,  deans,  and  chapters,  may  be  restrained 

by  injunction  at  the  suit  of  the  Crown  (i).     As  has  been 

stated  at  a  former  page  {c),  the  High  Court  of  Justice  has 

now  jurisdiction  over  all  acts,  which  either  the  Court  of 

Chancery  or  the  Common  Law  Courts  formerly  restrained 

by  injunction. 


(y)  2  Roll.  Ab.  tit.  Wast, 
p.  813.  And  see  the  case  of 
Jefferson  v.  The  Bishop  of 
Durham,  1  Bos.  &  Pul.  105. 
See,  also,  2  Burn*s  Eccl.  Law, 
tit.  DHapidations;  1  Cru.  Dig. 
tit.  3,  ch.  2,  §  74 ;  Bishop  of  Win- 
Chester  v.  Wolgar,  3  Swanst. 
493,  n. ;  Acland  v.  Attwell, 
id.  499,  n.  A  very  learned 
accoimt  of  the  introduction  of 
the  writ  of  prohibition  of 
waste  will  be  found  in  Jeffer- 
son V.  The  Bishop  of  Durham, 
supra;  in  which  case  it  was 
determined,  after  much  dis- 
cussion, that  the  Court  of 
Common  Pleas  had  no  power 
to  issue  an  original  writ  of 
prohibition  to  restrain  a  bishop 


from  committing  waste  in  the 
possessions  of  his  see,  at  least 
at  the  suit  of  an  uninterested 
person ;  and  it  was  doubted 
whether  the  Court  of  King's 
Bench  had  such  a  power. 

(z)  Strachy  v.  Francis,  2 
Atk.  217 ;  S.  C\  sub  nom,, 
Bradly  v.  Stratchy,  Barnard. 
Ch.  E.  399 ;  Knight  v.  Mose- 
ley,  Amb.  176 ;  Jefferson  v. 
Bishop  of  Durham,  1  Bos.  & 
Pul.  at  p.  119;  Sowerhy  v. 
Fryer,  L.  R,  8  Eq.  417. 

{a)  Hoskins  v.  Featherstone, 
2  Br.  Ch.  Cas.  552. 

{h)  Knight  v.  Moseley,  Amb. 
176;    Wither  v.  Dean,  Sfc,  of 
Winchester,  3  Mer.  at  p.  427. 

(c)  Ante,  p.  360. 
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Section  III. 
Of  other  Remedies  by  Action  in  respect  of  Matures, 


OF  TRESPASS. 

^^'^^  P-      Fixtures,  as  constituting  in  their  nature  a  part  of  the 
Trespass  to      land  while  in  a  state  of  annexation,  are  subject  to  the 
fore^i  after  g©ii©ral  rules  which  govern  an  action  of  trespass  in  its 
severance.       application  to  injuries  to  real  property.   And  when  severed 
from  the  freehold,  and  after  their  personal  nature  is  re- 
vived, they  may  properly  be  sued  for  in  an  action  of  tres- 
pass to  goods  (de  bonis  asportatis). 

Trespass  ^iMftf      Thus,  upon  the  same  principle  that  in  trespass  for  an 
fOTfotTiimM.*^   injury  to  land,  it  is  essential  that  the  plaintiff  should  have 
actual  possession  of  the  land  at  the  time  of  the  act  com- 
plained of,  a  landlord  cannot,  during  a  subsisting  term, 
support  trespass  quare  clausum  fregit  against  a  stranger  for 
the  removal  of  fixtures  attached  to  his  freehold.     In  the 
case  of  the  tenant,  however,  this  would  be  the  proper  form 
of  action  in  which  he  might  recover  compensation  for  the 
Landlord        lite   injury  (a).     So,   where   a  tenant,   under  colour  of 
pending  term,  ^^^q  law  of  fixtures,  WTOugfully  scvers  from  the  freehold 
articles  put  up  by  himself  during  the  term,  or  which  have 
been  demised  to  him  together  with  the  premises,  the  land- 
lord cannot,  pending  the  term,  support  an  action  against 

(a)  As  to  analogous  cases  pass  (S.) ;   Gordon  v.  Harper, 

of  trespass  for  cutting  down  7  T.  R.  9 ;  Blackett  v.  Lowes^ 

trees,  see  Herlakenden^ a  case,  2  M.  &  S.  at  p.  499  ;  Pomfret 

4  Co.  63  a  ;  Br.  Ab.  tit.  Tres-  v.   Ricroft,    1   Wms.   Saund. 

5 ass,  pi.  273  ;  Com.  Dig.  tit.  322;  n.  5.     And  see  Davies  v. 

"respass  (A.,  &  B.) ;  id.  tit.  Connop,  1  Price,  53. 
Biens  (H.)j  Vin.  Ab.  tit.  Tres- 


TRESPASS. 


367 


him  as  for  trespass  to  real  property  (&).     For  the  same  Chap.l.  i.  8. 
reason,  and  beoause  in  respect  of  real  property  there  is  no  Hear  before 
constructive  possession,  the  heir  could  not,  till  after  entry,  «"*^' 
try  the  question  with  the  executor,  whether  articles  descend 
with  the  inheritance  or  are  properly  fixtures,  in  an  action 
of  trespass  quare  clausum  fregit.    After  entry,  however, 
this  would  be  the  proper  form  of  proceeding  (c) ;  and  upon 
entry  there  is  a  relation  back  from  the  time  of  actual  entry 
to  the  time  of  the  legal  right  to  enter  {d). 

But,  where  fixed  articles  have  been  severed  from  the  T^P"***^ 
freehold  and  so  reduced  to  a  chattel  state,  the  party  in  tatu  for 
whom  the  right  of  property  is  vested  from  the  time  of  ^*'''^- 
severance,  may  support  trespass  de   bonis  asportatis  for 
the  removal;  because  the  general  property  of  personal 
chattels  draws  to  it  the  legal  possession.     The  reversioner 
may,  therefore,  sustain  this  action  against  a  tenant  in 
possession  pending  a  lease,  for  the  removal  of  things  which 
the  tenant,  either  from  the  circumstance  of  their  having 
been  demised  to  him,  or  for  any  other  reason,  has  no  right 
•  to  sever  and  take  away  (&).     And  so  a  tenant,  although 
the  property  in  fixed  articles  may  belong  to  the  landlord 
by  the  terms  of  the  demise  or  otherwise,  may  maintain 
this  action  against  a  stranger  who  wrongfully  removes 


{b)  See  Hitchman  v.  Walton^ 
4  M.  &  W.  409.  It  seems  that 
trespass  would  lie  in  such  a 
case  against  a  strict  tenant  at 
will,  because  it  is  said  his  term 
is  put  an  end  to  by  the  sever- 
ance. See  Yr.  Bks.  8  Edw.  4, 
p.  6,  12  Edw.  4,  p.  8;  Co.  Lit. 
57  a ;  Walgrave  v.  Somerset^ 
Saville;  84  ;  Lord  Mountegle 
V.  Lcidy  Worcester^  Dy.  121  b. 

(c)  Anon,y  2  Mod.  7. 

{d)  BamettT,  Earl  of  Guild- 
ford, 11  Exch.  19. 


{e)  For  this  principle,  see 
Lewis  Bowies'  case,  1 1  Co.  81b; 
Udal  V.  Udal,  Aleyn,  at  p.  82, 
post  J  p.  370  ;  Evans  v.  Evans , 
2  Camp.  491  ;  Ward  v.  An- 
dreivsy  2  Chit.  636.  And  see 
Berry  v.  Heard,  as  cited  in 
20  Vin.  Ab.  tit.  Trespass  (S.), 
pi.  10  (as  to  which  see  Serjt. 
Hill*s  MS.  note,  ibid,);  and 
15  id.  tit.  M8Bresme(A.)  See 
also  Farrant  v.  Thompson,  5  B. 
&  Aid.  826  ;  Higgon  v.  Mortx- 
mer,  6  C.&F.616, post,  p.  379, 
note  (q). 
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Partn.      them;  for  during  the  tenn  he  has  a  speoial  property 
therein  (/). 


Bight  of 
tenant  after 
seyer&noe  of 
articles  to 
which  he  ia 
not  entitled. 


It  would  seem,  that  a  tenant,  after  the  severance  of 
articles  to  which  he  is  not  entitled  as  fixtures,  could  not,  in 
general,  maintain  trespass  against  his  landlord  for  re- 
moving them.  In  one  case  (^),  indeed,  an  action  of  tres- 
pass was  brought  by  a  tenant  against  the  bailiffs  of  his 
landlord,  for  removing  certain  fixed  articles  which  it  ap- 
peared had  been  demised  to  him  together  with  the  house, 
and  for  which  he  recovered  damages.  But  no  objection  as 
to  the  form  of  action,  with  reference  to  the  plaintiflE'a 
interest,  seems  to  have  been  taken  on  that  occasion  {h) ; 
and  it  may  be  observed,  moreover,  that  the  articles  in 
question  had  been  wrongfully  severed  under  the  authority 
of  the  landlord  himself ;  and  it  might,  therefore,  be  con- 
sidered, that  the  landlord  and  the  defendants  who  acted 
under  him  were  estopped  from  insisting  that  the  tenant's 
interest  was  put  an  end  to  by  the  severance  (i). 


(/)  See  Hitchman  v.  WaU 
ton,  4  M.  &  W.  409;  and 
per  Parke,  B.,  in  Boy  dell  v. 
M' Michael,  1  Cr.  M.  &  E.  177, 
179.  In  Evans  v.  Evans, 
2  Camp.  491,  Littledale,  J., 
was  of  a  contrary  opinion. 

(y)  Pitt  v.  Sheio,  4  B.  &  Aid. 
206. 

(A)  This  case  was  prior  to 
that  of  Farrant  v.  Thompson, 
5  B.  &  Aid.  826,  in  which  it 
was  clearly  laid  down  that 
the  property  of  fixed  articles 
demised  with  the  premises, 
reverted  to  the  landlord  on 
severance,  post,  p.  379. 

(t)  In  the  case  of  trees,  it 
has  been  held  that,  where 
pollards  are  not  excepted  in 
a  demise,  and  the  tenant  would 
be  entitled  to  them  if  blown 


down,  and  has  the  usufruct 
in  them  during  the  term,  the 
lessor  cannot  by  wrongfully 
severing  them  acqiiire  a  right 
to  them ;  and  the  tenant  may 
maintain  an  action  against 
him  for  the  wrongful  cutting, 
Channon  v.  Patch,  5  B.  &  C. 
897.  And  see  Berriman  v. 
Peacock,  9  Bing.  384 ;  notes 
to  Pomfret  v.  Ricroft,  1  Wms. 
Saund.  322  (ed.  1871,  p.  566). 
As  regards  copyhold  estates, 
the  property  in  the  timber  is 
in  the  lord,  but  if  a  stranger 
cuts  down  the  trees  the  copy- 
holder can  maintain  trespass 
against  him,  as  also  against 
the  lord  if  he  does  so,  Eardley 
V.  Granville,  3  Oh.  D.  at  p.  832, 
per  Jessel,  M.  B. 
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An  auctioneer  who  is  put  into  possession  of  a  house  for  cikap.  1. 1.  s. 
the  purpose  of  selling  fixtures  therein,  oannot  be  considered  Right  of  auc- 
to  have  such  a  possession  of  the  house  and  fixtures  as  tioneer  to 
would  entitle  him  to  maintain  an  action  of  trespass  for  trespass  for 
injury  to  the  house,  nor  can  he  maintain  an  action  de  bonis  ^*^'"^- 
aaportatis  for  the  fixtures,  when  the  fixtures  were  to  be  sold 
whilst  imsevered  and  to  be  detached  and  removed  by  the 
purchaser.    For  in  such  a  case  he  has  no  possession  of  fix- 
tures as  chattels,  and  is  only  authorized  to  sell  the  right  of 
removing  them  {J). 

It  may  be  collected  from  the  foregoing  remarks  thatihe  Right  to 
right  to  bring  an  action  of  trespass  de  bonis  asportatis  for  ^"^fir^a- 
ohattels  which  have  been  disannexed  from  the  freehold,  and  after 
and  to  bring  trespass  quare  claumm  /regit  for  injuries  to  ^^®™^*^' 
them  previous  to  the  act  of  severance,  will  frequently  re- 
side in  different  individuals.    And  this  proposition  may  be 
illustrated  by  the  case  of  Harrison  v.  Parker  {k).     In  that 
case  a  person  had,  at  his  own  expense,  erected  a  bridge  on 
the  soil  of  another  with  his  permission ;  part  of  the  bridge 
having  been  pulled  down,  and  the  materials  taken  away  by 
a  wrong  doer,  it  was  held,  that  the  original  owner  might 
maintain  trespass  for  the  asportation ,  because  the  exclusive 
right  of  property  in  the  materials  reverted  to  him  by  the 
act  of  severance.     But  it  appears  from  the  observations  of 
Lord  Ellenborough,  C.  J.,  that  the  case  would  have  involved 
a  different  question,  if  the  only  injury  complained  of  had 
been  to  the  materials  while  in  a  state  of  annexation.     In 
that  case  it  would  seem  that  the  right  of  action  would 
have  been  in  the  owner  of  the  soil. 

It  may  be  questionable  whether  an  action  of  trespass  Severance  and 
de  bonis  asportatis  for  the  removal  of  fixtures  after  their  ^P^'^'l^''  , 

-*■  one  continued 

act. 

(y )  Davis  V.  Danks,  3  Exch.  8  Taunt.  602.     And  compare 

435.  Dyson  v.  Collick,  5  B.  &  Aid. 

(k)  6  East,  154.     Bee  also  600. 
Duke  of  Newcastle  v.   Clark, 

F.  BB 
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Beveranoe,  oould  have  been  maintained  in  a  case  where 
the  severance  and  removal  were  one  oontinued  and  entire 
act.  In  the  case  of  Udal  v.  Udal  (/),  it  is  said,  that  the 
Court  agreed,  that,  "  if  lessee  for  years  cut  down  timber 
"  trees  and  lets  them  lye,  and  after  carries  them  away,  so 
'^  that  the  taking  and  carrying  away  be  not  as  one  con- 
''  tinned  act,  but  that  there  be  some  time  for  the  distinct 
'^  property  of  a  divided  chatle  to  settle  in  the  lessor,  that 
'^  an  action  of  trespass  ri  et  armis  would  lye  in  such  csfle 
'^  against  the  lessee.  And  that  in  such  case  felony  might  be 
"  committed  of  them,  but  not  where  they  were  taken  and 
'*  earned  away  at  the  same  time."  If  the  principle  con- 
tained in  this  passage  be  correct,  it  would  seem  to  apply 
equally  to  the  case  of  fixtures  (//?).  The  question,  however, 
does  not  appear  to  have  undergone  much  discussion  (n), 
and  is  not,  it  is  thought,  of  much  practiced  importance  at 
the  present  day  (o). 


Pleading,  With  reference  to  the  form  of  pleading  in  actions  of 

^^^^^  ®^  trespass  for  injuries  to  fixtures, — it  may  be  observed  that 
it  will  be  well  to  give  an  appropriate  description  to  the 
property  in  question.  And  where  the  subject  matter  of 
complaint  arises  whilst  it  is  in  a  state  of  annexation  to  the 
freehold,  it  is  advisable,  in  order  to  meet  objections  upon 
this  point,  to  describe  the  property  in  terms  applicable  to 
it  in  a  fixed  state,  for,  as  we  have  seen,  they  do  not  fall 
within  the  general  description  "  goods  and  chattels  "  (p). 


(Z)  Al.  at  p.  82. 

(m)  And  see  the  position  as 
laid  down  in  Bui.  N.  P.  84. 
See  also  Vin.  Ab.  tit.  Trees 
(A.),  (Q.);  Com.  Dig.  tit. 
Biens  (H.) ;  2  Eoll.  Ab.  tit. 
McBresme,  119. 

(n)  Vide  Spooner  v.  Brew- 
ster, 3  Bing.  136 ;  Ward  v. 
Andrews,  2  Chit.  636;  Wheeler 
V.  Montefiore,  2  Q.  B.  133. 

(o)  The    reader  will    find 


some  further  remarks  upon  it 
in  the  ensuing  division  re- 
specting the  action  of  trover, 
to  which  the  authorities  more 
immediately  relate,  post,  p. 
375. 

{p)  See,  however,  Barnett 
V.  Lucas,  It.  E.,  6  C.  L.  247, 
255,  and  post,  p.  374.  As  to 
amendment  of  pleadings,  see 
Ord.  XXVni.  (B.  S.C.,  1883). 
As  to  user  of  fixtures  being 
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Ab  regards  the  damages  which  are  recoverable  in  an  Chap.  I.  s.  8. 
action  of  trespass  in  relation  to  fixtures,  the  case  of  Damagai. 
Thompson  v.  Pettitt  (q)  may  be  referred  to.  This  was  an 
action  of  trespass  for  taking  fixtures,  stoves,  blinds,  &c. 
The  plaintiff  was  a  mortgagee  of  a  house  and  tenant's 
fixtures,  by  deposit  of  the  lease  accompanied  by  a  memo- 
randum; and  one  of  the  defendants,  as  assignee  under 
the  bankruptcy  of  the  mortgagor,  had  caused  the  fixtures 
to  be  sold  by  auction  by  the  other  defendant,  who  was  an 
auctioneer,  when  they  realized  the  sum  of  36/.  1(m., 
which  was  their  fair  value  if  sold  in  that  manner.  The 
plaintiff  obtained  a  verdict,  with  damages  80/.,  the  proved 
value  of  the  fixtures  between  incoming  and  outgoing 
tenant.  The  Court  refused  to  reduce  the  damages  to 
36/.  166. ;  and  Xiord  Denman,  G.  J.,  said  that  the  defen- 
dants were  not  entitled  to  presume  that  the  plaintiff 
would  not  have  sold  the  fixtures  to  the  eventual  purchaser 
of  the  term,  and  that  he  was,  therefore,  entitled  to  claim 
the  full  value  which  he  would  have  realized  if  he  had 
sold  in  that  manner. 


TROVER  OR   CONVERSION. 

Where  fixtures  have  been  unlawfully  severed  from  the  Trover  lies  for 
freehold  and  carried  away,  an  action  of  conversion,  or  ^y!^^ 
trover,  may  be  brought  to  recover  their  value.  The  mere 
act  of  severance,  however,  is  not  a  sufficient  ground  for 
sustaining  the  action ;  there  must  be  a  subsequent  aspor- 
tation, or  some  unlawful  assumption  of  property  to  make 
the  conversion,  which  is  the  gist  of  the  action  (r). 


evidence  to  support  an  action 
of  trespass,  see  per  Crowder, 
J.)  in  argument  in  London  Sf 
Westminster  Loan^  See.  Co,  v. 
Drake,  6  C.  B.  (N.'S.)  at  p. 
800,  and  see  postj  p.  378. 

{q)  10Q.B.  101.  Compare 
London  and  Westminster  Loan, 
5'c.  Co.  V.  Drake,  6  C.  B.  (N.  S.) 


798,  and  cases  noted  post,  p. 
381,  note  {x). 

(r)  Bac.  Ab.  tit.  Trover  (B). 
And  ^ee  Mires  y.Solebay,  2  Mod. 
at  p.  245  ;  Bui.  N.  P.  (7th  ed.), 
44  b.  See  also  Longstaff  v. 
Meagoe,  2  A.  &  E.  167 ;  Sim- 
mons  V.  Lillystone^  8  T^Ixch. 
at  p.  442. 
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^M^n*  But  as  trover  is  not  maintainable,  except  for  the  con- 


But  not  whilst  version  of  personal  chattels,  this  action  cannot  be  brought 
^^^[S!^"^  for  the  recovery  of  fixtures  so  long  as  they  are  annexed 
to  and  remain  parcel  of  the  realty.  Thus  in  Lee  v. 
Rkdon  («),  Gibbs,  C.  J.,  observed  that  it  never  was  heard 
of  that  trover  could  be  brought  by  a  tenant  for  his  fix- 
tures remaining  unsevered  at  the  expiration  of  his  term. 
So  also,  in  the  caae  of  Bams  v.  Jones  (^),  where  it  was  held 
that  trover  would  lie  for  certain  jibs,  which  were  detached 
pieces  belonging  to  some  fixed  machinery,  the  ground 
upon  which  the  action  was  sustained  was,  that  these 
articles  might  be  considered,  from  their  nature  and  con- 
struction, to  be  mere  moveable  chattels.  And  Abbott, 
C.  J.  said  that  if  the  jibs  were  to  be  considered  as 
annexed  to  and  parcel  of  the  freehold,  then,  admitting 
that  the  plaintiffs  might  have  removed  them  during  the 
term,  as  being  erections  for  the  benefit  of  trade,  yet  they 
could  not  after  the  term  maintain  trover  for  them,  because 
the  action  of  trover  was  maintainable  in  respect  of 
personal  chattels  only  (u). 


Minshall  v. 


The  same  principle  governed  the  decision  of  Minshall  v. 
Lloi/d  (r),  in  which  trover  was  brought  for  certain  steam 
engines,  and  other  fixed  machineiy  of  a  coUieiy.  A 
lessee  while  in  possession  of  the  premises  erected  the 
machinery,  and  having  forfeited  his  interest  during  the 
term,  the  lessor  obtained  possession  under  a  proviso  for 
re-entry.  Afterwards  the  machinery  was  seized  under  a 
fi.  fa.  at  the  suit  of  an  execution  creditor,  and  trover  was 
brought  for  it  against  the  sheriff  by  certain  trustees  claim- 
ing under  an  assignment  made  prior  to  the  lessor's  re- 
entry. .  The  deoiBion  of  the  case  turned  upon  the  principle 


(s)  7  Taimt.  at  p.  191. 

(0  2B.  &  Aid.  166.  As  to 
this  case,  see  ante^  Chap.  I. 
p.  9. 


(tt)  And  see  CoUgrave  v. 
Dias  Santos,  2  B.  &  C.  at  p.  79, 
per  Abbott,  C.  J. ;  Wood  v. 
Smith,  Cro.  Jac.  129. 

{v)  2  M.  &  W.  450. 
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that  the  right  of  the  tenant  having  determined  while  the  Cliap.  I.i.  8. 
articles  continued  fixed,  he  could  not  maintain  an  action 
of  trover  for  them  as  goods  and.  chattels  (w).  So  neither 
could  parties  claiming  under  him  by  the  assignment 
recover  in  trover,  as  the  machinery  was  never  goods  and 
chattels  at  all,  so  as  to  p$u3S  to  them ;  and  they  had  no 
greater  right  than  the  tenant  himself,  which  was  only  that 
of  removing  the  property  during  the  term.  In  conformity 
with  the  same  rule,  and  on  the  authority  of  the  case  last 
mentioned,  it  was  held,  on  a  subsequent  occasion,  that 
even  during  the  term  a  tenant  cannot  maintain  trover  for 
fixtures  which  remained  unsevered  when  the  action  was 
brought  {x) ;  and,  of  course,  if  he  leaves  them  fbisevered 
upon  quitting  possession  on  the  expiration  of  his  tenancy, 
he  cannot  maintain  this  action  against  the  incoming 
tenant  (y). 

We  have  seen  that  an  erection,  though  of  great  weight,  Trover  lies  if 
may  be  so  constructed  as  to  be  a  chattel,  as  in  Whmbrough  ^re^SJattel. 
V.  Maton{z)f  where  an  action  of  trover  was  brought  for  a 
bam.  This  bam  appeared  to  be  a  wooden  building  erected 
on  a  f oimdation  of  brick  and  stone ;  the  superstructure  of 
the  bam  rested  by  its  own  weight  alone  upon  certain 
stone  staddles  or  blocks,  and  in  part  on  a  foundation  of 
brickwork ;  both  the  stones  and  the  brick  foundation  were 
let  into  the  ground,  but  the  bam  was  not  attached  to  them 
either  with  mortar  or  otherwise.  It  was  held  that  an 
action  of  trover  would  lie  for  a  bam  so  constructed ;  be- 
cause not  being  imited  to  the  freehold  it  was  not  part  of 
it,  and  no  fixture  at  all  (a). 


(w)  See  Leader  v.  Home- 
wood,  5  C.  B.  (N.  S.)  546. 

(ar)  Mackintosh  v.  Trotter, 
3  M.  &  W.  184.  See  also 
Lyde  v.  Russell,  1  B.  &  Ad. 
394,  in  which  case  a  tenant 
on  quitting  the  premises  left 
his  fixtures,  and  although  they 
were  afterwards  severed  by 


the  landlord^  it  was  held  that 
the  tenant  could  not  maintain 
trover  for  them. 

(y)  Wilde  V.  Waters,  16  C. 
B.  637  ;  Roffey  v.  Henderson, 
17  Q.  B.  574. 

(z)  4  A.  &  E.  884;  ante, 
Chap.  I.  p.  4. 

(a)  In  1 1  Vin.  Ab.  tit.  Exe- 
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Part  II. 

Term  "fix- 
tures'* in 
pleading. 


In  trover,  it  will  not  be  intended  that  the  property  in 
demand  is  connected  with  the  freehold,  unless  that  fact 
expressly  appears  {b).  Nor  does  the  term  ^'fixtures/'  in 
pleading,  necessarily  mean  things  affixed  to  the  freehold. 
For  where  a  declaration  in  trover  was  for  certain  goods, 
chattels,  and  fixtures^  to  wit,  beds,  &c.,  stoves,  ranges, 
shelves,  grates,  closets,  capboards,  and  ovens,  it  was  held 
that  the  term  fixtures  did  not  necessarily  mean  things 
affixed  to  the  freehold,  but  might  and  should  €{fter  verdict 
receive  an  interpretation  which  would  support  the  declara- 
tion. And  per  Parke  B.,  ''the  objection  is,  that,  the 
«  damages  having  been  assessed  generally  on  the  whole 
"  reoord,i;he  judgment  ought  to  be  arrested,  on  the  ground 
''  that  a  part  of  the  subject  matter  of  the  action,  viz.  the 
''  fixtures,  was  such  as  could  not  be  made  the  subject  of  an 

"  action  of  trover If  it  had  clearly  appeared  that 

"  the  plaintiff  meant  to  sue  in  respect  of  '  fixtures ' 
"  properly  so  called — things  affixed  to  the  freehold— ^the 
''  declaration  would  be  bad  after  the  assessment  of 
"  general  damages ;  but  after  verdict,  we  ought  to  make 


cutors,   154,  it  is  said  that  a 

ganaiy  built  on  pillars  in 
ampshire,  is,  by  custom,  a 
chattel  which  goes  to  the 
executors,  and  may  be  re- 
covered in  trover. 

{h)  Wood  V.  Smithy  Cro.  Jac. 
129 ;  Com.  Dig.  tit.  Action  on 
the  Case,  Trover  (G.  1).  See 
also  Earl  of  Bedford  v.  Smith, 
2  Dy,  108  b  ;  Kimpton  v.  Eve, 
2  Yes.  &  Bea.  349.  And  see 
the  principle  upon  which  the 
case  of  Nihlet  v.  Smith,  4  T. 
R.  504,  was  decided.  It  was 
said  in  Pyot  v.  Ladi/  St.  John, 
Cro.  Jac.  329,  of  shelves  in  a 
house,  that  they  shall  be  in- 
tended fixed.  So,  of  racks 
in  a  stable,  Anon,,  2  Vent. 
214.     As  to  the  latter,  see 


Wilde  V.  Waters,  16  C.  B. 
637.  That  trover  lies  for 
trees  planted  in  boxes  in  a 
garden,  see  Oliver  v.  Vernon, 
6  Mod.  170.  It  will  have 
been  observetl,  that  several 
of  the  most  important  early 
questions  respecting  fixtures 
have,  in  fact,  been  determined 
in  actions  of  trover ;  as  in  the 
instance  of  the  cider-mill  be- 
fore Chief  Baron  Comyns ; 
the  hangings  and  tapestry  in 
Harvey  v.  Harvey;  and  the 
saltpans  in  Lawton  v.  Salmon ; 
see  ante,  pp.  217,  221,  244. 
It  does  not  distinctly  appear 
whether  the  property  in  these 
cases  had  been  separated  from 
the  land  before  the  commence- 
ment of  the  actions. 
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"  every  reasonable  intendment  in  favour  of  the  deolara-    Clxap.  i.  ■.  8. 
"tion"((?). 

Although  trover  does  not  lie  for  fixtures  whilst  they  are  Action  lies  for 
annexed  to  the  freehold,  an  action  may  be  maintained  for  ezer^  of 
preventing  a  person  from  exercising  his  right  to  sever  rigi^t  to  sever. 
them.    Thus  in  The  London  and  Westminster  Loan^  Sfc.j  Co. 
V.  Drake  {d)^  the  plaintiffs  were  the  grantees  under  a  bill 
of  sale  of  tenant's  fixtures,  and  subsequently  to  such  bill 
of  sale  the  grantor,  the  tenant,  surrendered  his  interest  to 
his  landlord.     Thereupon  the  landlord  granted  a  fresh 
lease  to  the  defendant,  who  refused  to  deliver  up  to  the 
plaintifiEs  the  fixtures,  which  remained  unsevered.     The 
Court  held  that  such  an  action  was  maintainable. 


From  the  nature  of  the  action  of  trover  as  applied  to  Whether 
the  subject  of  fixtures,  a  question  arises,  whether  this  ^^^^ 
action  could  be  supported,  if  the  severmg  and  carrying  aeveraiuse  and 
away  of  the  article  is  one  continued  and  entire  act  P   There  areone  con- 
does  not  appear  to  be  any  case  in  which  this  question  has  ^^^^  ^*- 
been  discussed  with  reference  to  the  doctrine  of  fixtures ; 
but  it  seems  to  have  arisen  incidentally  in  respect  of  the 
cutting  down  and  carrying  away  of  timber.     In  Bolle's 


(c)  Sheen  v.  Richie,  5  M.  & 
W.  175.  This  case  was  fol- 
lowed in  Barnett  v.  Lucas, 
Ir.  E.,  6  C.  L.  247,  255,  where 
the  plaintiff  sued  for  injuries 
to  personal  chattels,  and  it 
was  held  in  the  Irish  Court 
of  Exchequer  Chamber,  that 
he  was  entitled  to  retain  a 
verdict  in  respect  of  injuries 
to  trade  fixtures.  The  ruling 
in  these  cases  would  seem  to 
be  clearly  applicable  now, 
notwithstanding  the  change 
in  procedure.  It  seems  that 
an  equally  wide  construction 
may  sometimes  be  given  to 


the  term  fixtures  in  a  con- 
veyance. Thus,  in  Wiltshear 
V.  Cottrelly  1  E.  &  B.  674,  the 
Court  of  Queen's  Bench  held 
that  a  granary,  which  they 
found  to  be  a  mere  chattel, 
might  pass  under  this  term, 
considering  the  length  of  time 
it  had  been  put  up,  and  the 
fact  that  it  had  always  been 
demised  with  the  freehold, 
and  they  referred  with  ap- 
proval to  the  above  case  of 
Sheen  v.  Richie.  Compare 
cases  cited,  post,  p.  384, 
note  (t). 

(d)  6  C.  B.  (N.  8.)  798. 
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Fart  n.  Abridgement  (e),  it  is  laid  down,  that  if  lessee  for  life  or 
years  outs  timber  trees,  and  immediately  barks  them  and 
carries  them  away,  yet  they  belong  to  the  lessor  who  has 
the  inheritance:  for  they  are  parcel  of  the  inheritance; 
and  the  lessor  may  have  trover  and  conversion  for  them, 
although  he  neyer  seizes  them  before  the  carrying  them 
away,  and  that  the  lessee  carried  them  away  immediately 
after  the  felling  and  barking,  so  that  all  teas  but  one  entire 
Berry  v.  act.   This  is  said  to  have  been  adjudged  between  Berri/  and 

^'^ '  Heardj  upon  a  special  verdict.     This   case  is  foimd  in 

several  of  the  books  of  reports,  and  is  stated  in  a  manner 
somewhat  differently  in  each  of  them  (/).  It  established 
a  principle  which  had  been  for  a  long  time  doubted ;  viz., 
that  a  landlord  has  such  a  possession  of  timber  cut  down 
during  the  continuance  of  a  lease,  that  he  could  maintain 
trover  for  it ;  because  the  lessee  had  only  an  interest  in  it 
while  it  was  growing,  which  determined  the  instant  it  was 
cut  down.  This  was  in  fact  the  principal  question  raised 
in  the  case,  and  the  observations  of  the  Court  are  for  the 
most  part  applied  to  this  point.  It  appears,  however,  from 
a  reference  to  the  case,  that  the  Court  did  also  take  into 
consideration  the  objection  as  to  the  cutting  and  carrying 
away  of  the  trees  being  one  continued  act.  For  they  ad- 
vert to  the  rule  of  the  common  law,  that  in  criminal  cases 
such  a  taking  would  be  no  felony ;  and,  according  to  the 
report  of  the  case  in  Palmer^  Doderidge,  J.,  is  said  to  have 
remarked,  that  in  respect  of  the  barking  of  the  tree,  there 
must  have  been  an  interval  between  it  and  the  cutting 
down  of  the  tree  {g). 

XTdaiY,  Udai,  There  is  another  case,  Udal  v.  Udal{h)^  in  which  the 
same  point  arose,  and  which  has  been  mentioned  on  a  former 
occasion.     In  the  discussion  of  that  case,  it  is  said  to  have 

(e)  Vol.  n.,  tit.  Mceresme,  242, 

p.  119.  {g)  And  see  per  Houghton, 

(/)  Palm.  327  ;  W.  Jones,  J.,  in  the  same  report. 

255;   Bend.   141;    Cro.  Car.  (A)  Al.  81,  an/c,  p.  370. 


TROVER. 


377 


been  agreed  by  the  Court,  that  an  action  of  trespasB  vi  et  Chap.  1. 1.  8. 

armis  would  Ke  against  a  lessee  for  the  taking  and  carrying 

away  of  trees,  if  the  same  be  not  as  one  continued  act. 

The  case  itself  was  an  action  of  trover;  and  the  effect  of 

the  decision,  according  to  the  note  in  Comyn's  Digest  (t), 

was,  that  a  lessor  may  maintain  trover  for  the  bark  of  trees 

cut,  although  they  are  carried  away  or  converted  at  the 

time  of  cutting,  or  afterwards.     It  is  observable,  that  in 

the  judgment  of  this  case,  the  above-mentioned  decision  of 

Berry  v.  Heard  was  referred  to  by  the  Court,  and  in  terms 

which  in  substance  correspond  with  the  abridgment  of  it 

given  by  Bolle.     Since  the  determination  of  these  early 

cases,  the  point  does  not  appear  to  have  been  the  subject 

of  legal  discussion  in  this  country  (y).     It  was,  however, 

adverted  to  by  the  Court  of  Common  Pleas  on  one  occa* 

sion ;  for,  in  the  case  of  Clark  v.  Calvert  (A;),  Dallas,  C.  J., 

is  reported  to  have  proposed  the  question,  whether  an 

action  of  trover  could  be  maintained  for  trees  cut  down 

and  carried  away  at  the  same  time?    In  criminal  law, 

indeed,  it  is  a  clearly  established  rule  that  there  must  be 

an  interval  between  the  severance  and  removal  of  a  thing 

to  make  the  taking  of  it  a  felony  (/).    But  the  principle 

upon  which  this  rule  proceeds  in  criminal  cases  seems,  in 

some  essential  particulars,  to  be  inapplicable  to  proceedings 

of  a  civil  nature.    Perhaps  the  subsequent  ^detention  of  the  Sabeeqaent 

article  in  a  chattel  state  may  be  thought  to  amount  to  a  artide  ^  ^ 

conversion,  for  which  an  action  of  trover  might  be  sua-  o^^attel  state. 


(»)  Tit.  Biens  (H.). 

(J)  There  is  an  American 
authority,  however,  to  the 
effect  that  trover  lies  for  com 
standing  and  growing,  which 
a  defendant  has  cut  and 
earried  away  at  one  and  the 
same  time.  The  Court  said : 
''  If  the  defendant  was,  in 
'^  fact,  iT trespasser  in  entering 
'^  the  dose  and  cutting  down 
**  the  com,  the  property  in  the 


**  com  when  cut  was  in  the 
"  plaintiff,  and  the  taking  it 
"  away  was  a  wrong  for  wmch 
**  trover  well  lay."  Nelson  v. 
Burty  15  Mass.  196. 

{k)  3  Moore  (C.  P.),  at  p. 
107.  And  see  Davies  v.  Con- 
nop,  1  Price,  53. 

(/)  But  see  now  the  statu- 
tory provisions  referred  to  in 
Chap.  III.,  post,  p.  400  et  seq. 
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Fart  n.  tained.  And,  at  all  events,  a  yery  ehort  interval  between 
the  act  of  severing  and  taking  away  the  fixture  would  be 
sufficient  to  remove  an  objection  so  very  technical  in  its 
nature,  and  one  which,  perhaps,  under  a  non-artificial 
system  of  pleading,  can  scarcely  arise  (m).  In  practice,  it 
may  be  found  a  useful  precaution  to  make  a  demand  of 
the  property  previous  to  bringing  the  action,  because  a 
refusal  after  demand  would  probably  be  deemed  evidence 
of  a  new  conversion. 


What  will 
amount  to 
oonvendozi. 


Next,  as  regards  the  question,  what  will  amount  to  a 
conversion  so  as  to  support  this  action,  it  may  be  said, 
speaking  generally,  that  a  demand  and  refusal  of  an 
article  will  be  evidence  of  conversion  sufficient  to  go  to 
the  jury.  But  where  an  outgoing  tenant  has  left  upon 
the  demised  premises  articles  not  annexed  to  the  freehold, 
a  mere  refusal  by  the  landlord,  or  by  the  occupier,  to  de- 
liver such  articles  to  him,  will  not  amount  to  a  conversion, 
unless  it  is  accompanied  by  that  which  amounts  to  a  re- 
fusal to  allow  the  outgoing  tenant  himself  to  remove 
them ;  for  the  occupier  has  the  option  on  demand  either 
to  let  the  tenant  remove  them,  or  to  remove  them  him- 
self (w).  In  Wambrough  v.  Maton  (o),  a  tenant,  after  the 
expiration  of  his  term,  left  a  bam  on  the  premises,  which 
he  was  entitled  to  remove  as  not  being  attached  to  the 
freehold.  He  demanded  it  afterwards  of  the  landlord  off 
the  premises.  The  latter  refused  to  allow  the  removal, 
and  afterwards,  when  a  succeeding  tenant  was  in  posses- 


(m)  See  the  remarks  of 
Bramwell,  B.,in  Hiort  v.  Bottj 
L.  E.,  9  Ex.  at  p.  90. 

(n)  Wilde  v.  Waters^  as  re- 
ported, 24  L.  J.,  C.  P.  193; 
^.  (7.  16  C.  B.  637  ;  Thoro- 
good  V.  Rohinaonj  6  Q.  B.  769. 
In  Wilde  v.  Waters,  the  Court 
seems  to  have  been  of  opinion 
that  removable  fixtures  were 


not  part  of  the  freehold,  and 
that,  therefore,  trover  would 
He  for  them  ;  that  this  is  not 
so,  see  ante  J  Chap.  I.,  p.  29. 
As  to  what  is  not  a  con* 
version,  see  too,  Longstaff  v. 
Meagoe,  2  A.  &  E.  167. 

(o)  4  A.  &  E.  88'4,  cited, 
ante,  p.  373. 
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fiion,  oame  thereon  and  prevented  the  first  tenant  from   Cixap.  i.  ■.  a. 
entering  to  take  the  bam  away.     This  was  held  to  be  a 
conversion  so  as  to  support  an  action  of  trover  against  the 
landlord. 

With  respect  to  the  particular  cases  in  which  the  action  In  what  oases 
of  trover  may  be  resorted  to  as  a  mode  of  determining  the  fix^^"  °' 
right  of  property  in  fixtures,  it  is  only  necessary  to  con- 
sider the  general  principles  which  govern  this  form  of 
action,  with  reference  to  the  interest  of  the  plaintiff  and 
the  nature  of  the  injury  complained  of.     Thus,  in  the  case  By  landlord 
of  landlord  and  tenant,  where  certain  mill  machinery  had  ^e^^^^^ 
been  demised  with  the  mill  for  a  term,  and  the  tenant  maohineiy 
himself,  without  permission  of  his  landlord,  severed  the 
machinery  from  the  mill,  and  it  was  afterwards  seized  and 
sold  under  an  execution  against  the  tenant,  it  was  held 
that  the  property  in  the  machinery  instantly  vested  in  the 
landlord,  when  separated  by  the  wrongful  act  of  the 
tenant ;  and,  therefore,  that  the  landlord  was  entitled  to 
bring  trover  for  it  against  the  purchaser,  even  during  the 
continuance  of  the  tenant's  term  (p). 

So  where  a  tenant  a  short  time  before  his  tenancy  ex-  By  landlord 
pired,  in  taking  away  a  dung  heap  belonging  to  himself,  J^i^^sttenant 
dug  into  and  took  away  a  quantity  of  the  virgin  soil  be-  soil ; 
neath,  it  was  ruled  by  Parke,  B.,  that  the  landlord  might 
maintain  trover  (or  trespass  de  bonis  asportaiis)  for  the  re- 
moval of  the  earth.     His  Lordship  was  of  opinion  that  by 
such  wrongful  act  the  soil  became,  by  operation  of  law, 
the  personal  property  of  the  landlord,  and  was  so  com- 
pletely revested  in  him  as  to  enable  him  to  maintain  tres' 
pass  de  bonis  asportatis  and,  d  fortiariy  trover  {q).    Again, 
in  the  case  of  Weeton  v.  Woodcock  (r),  it  was  held  that  a  Against  the 

assignees  of 

(/?)    Farrant  v.  Thompson^  {q)  Higgon  v.  Mortimer j  6 

5  B.  &  Aid.  826  ;  3  Stark,  at     G.  &P.  616.    And  see  JVaMam 
p.    131  ;    Davies  v.    Connop,      v.  Bowden,  11  Ezch.  70. 
1  Price,  53,  and  ante,  p.  376.  (r)  7  M.  &  W.  14,  referred 

to,  ante,  p.  138. 
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Fart  II.  landlord,  who  had  entered  for  a  forfeitnre  of  a  lease 
tenant,  after"  (therein  was  a  proviso  that  the  term  should  cease  on  the 
entry  for  for-  bankruptcy  of  the  tenant)  y  might  recover  in  trover  against 
the  assignees  in  bankruptcy  of  the  tenant,  who  having, 
before  the  landlord's  entry,  taken  possession  under  the 
bankruptcy,  had  afterwards,  and  while  in  possession,  re- 
moved and  sold  a  trade  fixture. 

Trover  lies  by  But  if  fixtures  are  wrongfully  severed  and  removed  by 
hifl  term.'**^^  ^  third  jparty,  the  tenant  has  during  the  term  a  sufficient 
interest  in  them  to  entitle  him  to  maintain  trover;  and 
this,  although  at  the  end  of  the  term  he  may  be  bound  by 
the  terms  of  the  demise  to  leave  them  for  the  use  of  the 
landlord  (s).  And  so,  where  a  landlord  under  a  distress 
for  rent  seized  and  severed  certain  fixtures,  and  afterwards 
sold  them,  it  was  held  that  trover  would  lie  by  the  tenant, 
and  that  the  articles  might  be  described  in  the  declaration 
as  "  goods  and  chattels."  For  the  landlord  could  not 
wrongfully  distrain  and  sever  the  fixtures,  and  then  take 
advantage  of  such  wrong,  and  defend  the  distress  by 
insisting  that  the  plaintiff  having  (for  the  purposes  of  the 
action)  treated  the  things  as  goods  and  chattels,  had 
thereby  waived  the  illegality  of  the  distress  (i). 

Trover  a  con-      But  upon  these  subjects  the  reader  is  referred  to  the 
remedy  with    remarks  in  the  preceding  division  respecting  the  action  of 


(«)  Hitchman  v.  Walton^  4 
M.&W.atpp.414,  416;  Boy- 
dell  V.  M' Michael,  1  Cr.  M.  & 
R.  177.  See  also  &om  the  for- 
mer case  that  the  reversioner 
may,  during  the  term,  main- 
tain trover  for  fixtures  after 
they  are  wrongfully  removed. 
But  in  the  case  of  the  ab- 
straction of  that  which  is  not 
a  fixture,  e.  g,^  a  granary 
merely  resting  upon  staddles, 
an  action  for  injury  to  the 


reversion  is  inapplicable,  and 
trover  cannot  be  maintained 
because  the  interest  during 
the  term  is  not  in  the  re- 
versioner. Wiltshear  v.  Cot^ 
trell,  1  E.  &  B.  674. 

(0  Dallon  V.  Whtttem,  3  Q. 
B.  961.  See  also  Ttoigg  v. 
Potts,  1  Cr.  M.  &  R.  89; 
Clarke  v.  Holford,  2  C.  &  K. 
540;  McGregor  v.  High,  21 
L.  T.  803. 
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trespass  (u).  And  as  trover  may  be  supported  whenever  Chap.  1. 1.  a. 
trespass  de  bonis  asportatia  would  have  been  maintainable,  trespaas  but 
the  observations  which  have  been  offered  relative  to  the  ™ore  exten- 
latter  form  of  action  wiU  sufficientlj  point  out  by  and 
against  whom  an  action  of  trover  may  be  maintained,  for 
the  tortious  conversion  of  property  after  its  severance  from 
the  realty.  The  action  of  trover,  however,  is  in  some 
respects  a  more  extensive  remedy  than  trespass,  and  is 
sometimes  a  preferable  mode  of  proceeding  in  the  case  of 
fixtures.  For  example,  where  a  sheriff  had  illegally 
taken  in  execution  a  furnace  fixed  to  the  land,  and  sold 
and  delivered  it  to  a  third  person,  it  was  held  that  trespass 
could  not  be  maintained  against  the  latter,  because  he 
came  to  the  possession  without  any  fault  on  his  part  (r). 
In  this  case,  however,  an  action  of  trover  would  have  been 
maintainable,  after  a  demand  and  refusal;  for  an  un- 
authorized act  which  deprives  another  of  his  property, 
though  innocently,  constitutes  conversion  {y?). 


It  follows  from  the  rule  that  trover  does  not  lie  for  I>aniagne8. 
unsevered  fixtures,  that  the  plaintiff  in  a  mere  claim  for 
conversion  cannot  recover  their  value  as  affixed,  though  it 
be  considerably  more  than  when  they  are  detached.  He 
cannot,  therefore,  recover  their  value  as  between  outgoing 
and  incoming  tenant  {x).  In  The  London  and  Westminster 
Loany  8fc.y  Company  v.  Drake  (y),  already  referred  to,  the 
Court  held  that  in  an  action  for  preventing  the  plaintiffs 
from  exercising  a  right  to  sever  fixtures,  the  plaintiffs, 
who  were  grantees  of  the  fixtures  under  a  bill  of  sale, 


(u)  Ante,  p.  866  et  sea. 

(t?)  2  KoU.  Ab.  tit.  Tresp. 
556,  pi.  50 ;  Br.  Ab.  tit.  Tresp. 
pi.  48  ;  Day  v.  Bisbitch,  Cro. 
feliz.  874 ;  Yr.  Bks.  16  Hen. 
7,  p.  3,  21  Hen.  7,  p.  89. 
And  see  Tomkinson  v.  Russell, 
9  Price,  287. 

(«?)  Hiort  V.  Baity  L.  E.,  9 
Ex.    86;    Hollins  v.  Fowlery 


L.  E.,  7  H.  L.  757.  See  a 
point  as  to  the  form  of  the 
aemand  for  fixtures,  in  Cole- 
grave  v.  Dias  Santos,  2  B.  & 
C.  76.     See  also  ante,  p.  878. 

(ar)  Clarke  v.  Holford,  2  C. 
&  K.  540  ;  McGregor  v.  High, 
21  L.  T.  808. 

(y)  6  C.B.(N.S.)  798,  an/*, 
p.  875. 


382 


REMEDIES. 


Fart  II.  oould  reoover  their  value  as  severed  (2).  But  in  an  action 
of  trover,  the  jury  should  estimate  the  fair  value  of  the 
fixtures  as  severed,  and  they  are  not  oonfined  to  the  prioe 
actually  realized  at  a  foroed  sale  {a). 


Actions  ex 
eontraetUy  in 
respect  of 
fixtures. 


"Waiver  of 
tort. 


ACTIONS   FOUNDED  UPON   CONTRACT. 

Fixtures  frequently  beoome  the  subject  of  an  action  in 
form  ex  contractu.  For  not  only  does  the  transfer  and 
disposition  of  them  arise,  in  general,  out  of  the  particular 
stipulations  of  parties,  which  can  only  be  enforced  in  an 
action  of  this  nature,  but  the  right  of  property  in  them 
depends  in  numerous  instances  upon  express  or  implied 
agreements,  by  which  the  general  law  of  fixtures  is  modi- 
fied  or  controlled.  Thus  a  tenant,  by  reason  of  the  special 
terms  of  his  lease,  &c.,  may  be  restricted  from  removing 
articles  which  by  the  general  law  of  fixtures  he  would  be 
entitled  to  take  away  (6).  So  an  injury  committed  by  a 
tenant  to  things  fixed  to  the  freehold  may,  in  some  cases, 
be  regarded  as  an  untenantlike  use  of  the  demised  pro- 
perty, which  would  amount  to  a  breach  of  an  implied 
contract  under  which  the  premises  are  held.  And  in  like 
manner  there  are  a  variety  of  cases  in  which  agreements 
are  made  between  landlords  and  tenants,  respecting  the 
purchase  and  valuation  of  fixtures  at  the  beginning  or  end 
of  a  lease,  for  which  an  action  in  form  ex  contractu  is 
the  proper  remedy.  Again,  where  things  fixed  to  the 
freehold  have  been  tortiously  removed  and  converted, 
the  party  in  whom  the  property  is  vested  may  sometimes 
waive  the  tort  in  respect  of  the  unlawful  taking,  and 
proceed  as  upon  an  implied  contract  to  pay  the  value  of 
the  articles.  Upon  this  principle,  compensation  may  be 
recovered  in  the  case  of  waste  committed  by  a  testator  in 
wrongfully  severing  articles  affixed  to  the  freehold ;  for  if  it 
can  be  shown  that  the  personal  estate  has  thereby  received 


(z)  Compare  Thompson  v. 
Pettitt,  10  Q.  B.  101,  ante, 
p.  371. 


(a)  M'Oregor  v.   High,  21 
L.  T.  803. 

{h)  Ante,  p.  145  et  seq. 
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any  benefit,  his  executor  will  be  answerable  to  that  extent   Chap.  1. 1. 8. 
in  an  action  for  money  received  for   the  use  of    the 
plaintiS  (c). 

• 

With  respect  to  the  form  of  pleading  in  cases  of  this  Pleading, 
nature,  it  is  to  be  observed  that  wherever  it  is  necessary  fi^J^^iJJI  ^ 
in  pleading  to  describe  property  existing  in  a  state  of 
union  with  the  freehold,  it  ought  not  to  be  referred  to  in 
terms  which  are  applicable  to  personalty  merely  {d).  Thus, 
under  the  former  system  of  pleading,  the  value  of  fixtures 
sold  could  not  be  recovered  under  a  count  for  "  goods " 
sold  and  delivered.  This  point  was  so  ruled  by  Lord 
EUenborough,  C.  J.,  at  nisi  prius  in  the  case  of  If^utt  v. 
Butler  (e).  There,  an  outgoing  tenant  had  left  on  the 
premises  certain  fixtures,  consisting  of  grates  and  other 
fixed  articles,  which  the  defendant,  the  incoming  tenant, 
had  agreed  to  take  and  pay  for.  The  plaintiS  declared, 
in  assumpsit  (/),  for  ''  goods  sold  and  delivered ; "  and 
Lord  EUenborough  held  that  the  price  of  the  articles 
could  not  be  recovered  under  this  count,  inasmuch  as  they 
did  not  come  within  the  description  of  goods  sold  and 
delivered,  being  fixed  to  the  freehold,  and  not  separate 
and  undivided  chattels.  The  same  point  was  afterwards 
adjudged  by  the  Court  of  Common  Fleas,  in  the  case  of 
Lee  V.  Risdon  {g).  And  the  importance  of  attending  to 
the  distinction  taken  in  these  cases,  as  arising  out  of  the 
peculiar  nature  of  fixtures  prior  to  an  actual  severance,  is 
further  shown  by  the  following  decision.  In  an  action  of 
replevin,  the  declaration  was  for  taking  goods  and  chattels. 


(c)  Hamhly  v.  Trott,  Cowp. 
371 ;  Powell  v.  Rees,  7  A.  & 
E.  426.  In  the  latter  case  it 
was  held  that  the  plaintiff 
might  recover  in  this  form  of 
action,  notwithstanding  that 
he  had  already  had  recourse 
to  an  action  imder  3  &  4 
Will.  4,  c.  42,  8.  2,  as  to  which, 
see  ante,  p.  356. 


{d)  Ante,  p.  370. 

{e)  5  Esp.  176. 

(/)  As  to  this  form  of  action, 
see  Bullen  and  Leake,  Free. 
Fl.  (3rd  ed.),  p.  35. 

(y)  7  Taunt.  188.  And  see 
Salmon  v.  Watson,  4  Moore 
(C.  F.),  73 ;  Knowles  v.  Michel, 
13  East,  249. 
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^*rtlL  to  wit,  a  lime  kiln.  To  an  avowry  for  rent  ariear,  there 
was  a  plea  in  bar  that  the  lime  kiln  was  affixed  to  the 
freehold ;  and  it  was  held  that  the  plea  was  inconsistent 
with  the  declaration,  and  a  departure  in  pleading.  For 
the  Court  considered  that  treating  the  Ume  kiln  as  a 
chattel  would  have  been  correct  only  if  speaking  of  a 
moveable  thing,  as  a  portable  oven  for  baking  lime  {h). 

Term  "fix-         Therefore,  it  will  not  be  correct  in  ordinary  cases  to  de- 
fident.  scribe  the  property  as  goods  and  chattels,  unless  the  entire 

cause  of  action  arises  after  a  severance  of  the  fixtures  from 
the  freehold ;  but  in  every  case  of  a  contract  executed,  it 
will  be  safe  to  adhere  to  the  popular  term  of  "  fixtures." 
Thus,  in  an  action  by  a  tenant  for  the  price  and  value  of 
^'  fixtures,"  bargained  and  sold,  and  sold  and  delivered,  it 
was  held  that  the  action  was  maintainable,  although  the 
fixtures  were  never  severed  from  the  freehold  (i). 

(A)  Niblet  V.  Smithy  4  T.  R.  ^  by  a  tenant.     See  Mackintosh 

504.     See  Dalton  v.  Whittem,  v.  Trotter,   3  M.  &  W.  at  p. 

3  a  B.  961 ;  Twigg  v.  Potts,  186,  per  Parke,  B.,  in  argu- 

1  Cr.  M.  &  E.  89.     But  see  ment.     In  Sleddon  v.  Cruik- 

Pitt  V.  Shew,  4  B.  &  Aid.  206,  shank,  16  M.  &  W.  at  p.  72, 

where,  however,  it  is  proba-  it   was    said    by    the    same 

ble  that  the  fixtures  in  dis-  learned  judge,  that  it  is  not 

pute  had  been  severed  from  properly  ^ar/wrM,  but  only  a 

the  freehold  before  the  sale  right  to  detach  the  erection 

by  the  defendant.     This  view  during  the  term,  which  the 

of  the  case  is  approved  by  Courts  have  held  may  be  re- 

Parke,  B.,  in  HaUen  v.  Runder,  covered  in  such  an  action  (see 

1  Or.  M.  &  R.  at  p.  276.     See  ante,  p.  31).      In  that  case 

also,  by  the  same  judge,  in  the  Court  held  that  a  contract 

Twigg  v.  Potts,  supra.  ioi  the  assignment  of  a  lease, 

(»)  Hallen  v.  Runder,  1  Cr.  and  for  the  sale  of  a  green- 

M.  &  R.  266,  ante,  p.  329.    In  house,  was  entire,  and  that 

this  case  Bayley,  B.,  observed,  the  plaintifp  could  not  recover 

that  the  sale  effects  a  sever-  for  the  greenhouse  unless  he 

ance  when  the   purchase  is  procured  an    assignment   of 

complete,  but  not  before;  and  the  lease.     And  see  Neal  v. 

Lord  Lyndhurst,  C.  B.,  and  Viney,    1    Camp.    471.      As 

Bayley,  B.,  seem  to  draw  a  dis-  to  the  meaning  of  the  term 

tinction  between  cases  where  "  fixtures "  in  pleading,  see 

the  action  is  brought  by  the  ante,  p.  374. 
owner  of  the  inheritance,  and 
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Where  a  person  has  agreed  to  take  fixtures  at  a  valua-  Clxap.  L  ■.  8. 
tioiiy  as  was  the  case  in  Hallen  y.  Sunder  (/),  and  a  Effect  of 
valuation  has  accordingly  been  made  by  appraisers,  it  is  I^J^n^^f 
in  effect  an  ascertainment  of  the  price  by  the  parties  them-  agreement, 
selves  (k) ;  and  it  will,  therefore,  in  most  cases,  be  final,  so 
that  an  action  will  not  lie  for  the  recovery  of  a  part  of 
such  price,  as  having  been  paid  by  mistake  (/). 

It  will  not  be  necessary  on  the  present  occasion  to  enter 
more  minutely  upon  the  subject  of  actions  founded  on  con- 
tracts concerning  fixtures;  because,  except  as  regards  the 
points  already  noticed,  there  does  not  appear  to  be  any 
distinction  between  actions  of  this  description  and  such  as 
relate  to  any  other  subject  matter  of  agreement. 

0)  Supra.  {T)  FreemanY,  Jeffries  jJj.'R,  J 

(k)  Salmon  v.  Watson,  4  4  Ex.  189.  Compare  Rohin- 
Moore  (C.  P.),  73.  son  v.  Anderton,  Feake,  94. 
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able. 


Ground  of  the 
exemption. 


Section  I. 
Ofi  the  Exemption  of  Fixtures  from  Digress, 

It  is  an  established  rule  of  law,  that  things  adhering  to 
the  freehold  cannot  be  taken  under  a  distress,  whether  for 
rent,  services,  fines,  or  duties,  &c.  (a).  And  this  rule  holds, 
not  merely  in  respect  of  things  which  are  so  annexed  as 
not  to  be  afterwards  severable,  but  it  applies  to  fixtures  of 
whatever  nature  or  construction,  and  whether  put  up  for 
trade  or  for  any  other  purpose. 

The  reasons  for  this  exemption  are  thus  explained  by 
Chief  Baron  Gilbert  (6) : — "  A  distress  .  .  .  was  an- 
"  ciently  no  more  than  a  pledge  in  the  hands  of  the  lord, 
"  to  compel  the  tenant  to  pay  the  service,  or  perform  the 
"  duty,  for  which  it  was  taken ;  and  therefore  at  common 
"  law  could  not  be  sold,  but  like  all  other  pawns  or  pledges 
"  was  to  be  restored  to  the  owner  when  the  service  or  duty 


(a)  QuarCj  as  to  a  distress 
for  poor  rates f  or  other  similar 
demands  which  are  in  the 
nature  of  executions?  See 
Hut  chins  v.  Chambers,  I  Burr, 
at  p.  688  ;  Com.  Dig.  tit.  Dis- 
tress (C). 


(b)  Gilb.Di8t.(ed.l757)p. 
34,  (4th  ed.  p.  31).  And  see 
the  reasons  assigned  in  Simp- 
son V.  Hartopp,  Willes,  at  p. 
514  et  sea. ;  and  Pitt\,  Shew, 
4  B.  &  Aid.  206. 


DISTRESS. 


887 


"  was  performed  (c).     The  nature  then  of  contracting  by  Chap.  ii.  •.  i. 

"  pawns  or  pledges  being  that  upon  payment  of  the  money 

"  for  security  whereof  they  were  given,  the  pawn  or  pledge 

<<  ought  to  be  restored  to  the  owner  in  the  same  plight  and 

"  condition  it  was  delivered."    Afterwards  (c?),  he  observes, 

"  Whatever  is  part  of  the  freehold  cannot  be  distrained,  for 

"  what  is  part  of  the  freehold  cannot  be  severed  from  it 

"  without  detriment  to  the  thing  itself  in  the  removal;  and 

^^  consequently  that  cannot  be  a  pledge  that  cannot  be  re- 

"  stored  in  statu  quo  to  the  owner.     Besides,  what  is  fixed 

"  to  the  freehold  is  part  of  the  thing  demised ;  but  the 

"  nature  of  the  distress  is  not  to  resume  part  of  the  thing 

"  itself  for  the  rent,  but  only  the  inducta  et  illata  upon  the 

"  soil  or  house"  {e). 


The  rule  upon  this  subject  is  mentioned  in  very  early 
authorities.  In  the  Year  Book  20  Hen.  7,  p.  13,  the  Court, 
in  discussing  the  right  of  the  heir  to  take  furnaces,  fixed 
tables,  the  covering  of  beds,  &c.,  treat  such  things  as  being 
clearly  exempt  from  distress ;  and  a  similar  opinion  is  ex- 
pressed in  the  Year  Book  21  Hen.  7,  p.  26  (/).  And  in 
conformity  with  these  cases.  Lord  Coke  lays  it  down 
generally,  that  furnaces,  cauldrons,  or  the  like,  fixed  to  the 


(c)  Upon  the  oriein  of  the 
right  of  distress,  and  the  prin- 
ciples by  which  it  ought  to  be 
governed,  see  Pothier,  Traiti 
du  Contra t  de  Louage,  part  4, 
ch.  1. 

{d)  Gilb.Dist.  (ed.  I757)p. 
42,  (4th  ed.  p.  38). 

{e)  The  above  passages  have 
been  cited  with  approval  in 
modem  authorities.  See  Hel- 
lawell  V.  Eastwoodf  6  Exch.  at 
p.  311;  Turner  v.  Cameron^ 
LR,5Q.B.atp.312.  mat 
is  subsequently  erected  is  con- 
sidered in  law  as  part  of  the 
demised  premises,  and  is  said 


to  be  potentially  demised ;  and 
therefore  an  action  of  waste 
lay  against  a  lessee  for  not 
repairing  a  house  erected  by 
himself  on  the  demised  land, 
and  the  writ  might  be  in 
domibus  dimtssts.  Lord  Darcy 
V.  Askwithj  Hob.  234.  Upon 
this  subject,  see  Hoby  v.  Hoe- 
buckj  7  Taunt.  157.  And  see 
Serj.  Hill's  MS.  note  in  Vin. 
Ab.  tit.  AVaste  (E.),  in  Lin- 
coln's Inn  Library. 

(/)  See  also  Br.  Ab.  tit. 
Chattels,  pi.  7;  td.  tit.  Dis- 
tresse,  pi.  29. 
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Things  fixed 
to  freehold, 
absolutely 
priTileged. 


freehold,  cannot  be  distrained  {g).  Indeed,  all  the  autho- 
rities concur  in  stating  this  principle  to  be  a  part  of  the 
common  law  (A),  although  it  should  be  mentioned  that 
there  is  one  case  in  which  a  learned  Yice-Chancellor  seems 
to  have  been  under  a  slight  misapprehension  as  to  the  law 
upon  this  point  (i).  And  it  is  to  be  observed,  that  the 
privilege  in  these  cases  is  absolute ;  for  things  fixed  to  the 
freehold  cannot  be  distrained,  even  though  there  is  no 
other  distress  upon  the  premises.  In  this  respect,  theref  ore, 
the  privilege  is  of  a  higher  nature  than  that  in  favour  of 
instruments  of  trade  and  agriculture ;  for  these  are  only 
partially  exempted,  and  are  liable  to  be  taken  when  there 
is  no  other  sufficient  distress  to  be  found  {j). 


So  of  things  The  same  principle,  it  may  also  be  remarked,  extends 
aM^xed;^^^^  to  things  which  are  only  constructively  annexed  to  the 
freehold.  For  the  doors  and  windows  of  a  house,  hanging 
only  upon  hooks,  and  which  are  moveable,  are  not  distrain- 
able.  And  so  of  a  millstone,  which,  though  not  annexed 
to  the  freehold,  is  yet  essentially  parcel  of  the  mill  (A;),  and 
the  same  thing  may  be  said  of  a  moveable  part  of  a  fixed 


(y)  Co.  Lit.  47  b. 

(A)  Vide  1  EoU.  Ab.  tit. 
Dist.  (H.) ;  Com.  Dig.  tit. 
Dist.  (C.) ;  Davies  v.  Powelly 
Willes,  46 ;  Simpson  v.  Har^ 
toppy  id.  at  p.  514;  Gorton  v. 
Falkner,  4  T.  E.  at  pp.  567, 
569  ;  Pitt  V.  Shew,  4  B.  &  Aid. 
206.  See,  too,  Clarke  y.Hol- 
ford,  2  C.  &  K.  540;  M'  Gregor 
V.  High,  21  L.  T.  803.  And 
see  as  to  a  lime-kiln,  NibletY, 
Smith,  4  T.  R.  504.  That  a 
replevin  does  not  lie  for  things 
af&xed  to  the  freehold,  see 
Bac.  Ab.  tit.  Replevin  (F.). 

(0  Viz.,  Wood,  V.-C,  in 
Mather  v.  Eraser,  2  K.  &  J. 
536.     As  to  which  see  Walms- 


ley  V.  Milne,  7  C.  B.  (N.  S.)  at 
p.  1 29  ;  Holland  v.  Hodgson, 
L.  R.,  7  C.  P.  at  p.  338. 

{j)  Vide  Simpson  v.  Har- 
topp,  AVilles,  at  p.  514,  I'Sm. 
L.  C.  at  p.  453  (8th  ed.); 
Gorton  v.  Falkner,  4  T.  R.  at 
p.  569 ;  Fenton  v.  Logan,  9 
Bing.  676. 

{k)  Yr.Bk.l4Hen.8,p.25; 
Finch,  Bk.  2,  p.  135.  And  see 
ante,  pp.  20,  277.  Charters, 
&c.,  cannot  be  distrained,  for 
they  are  not  chattels  in  law, 
Br.  Ab.  tit.  Dist.  pi.  29 ;  id, 
tit.  Replevin,  pi.  34 ;  Brown- 
low,  168;  ante,  p.  249.  As  to 
hop  poles,  see  ante,  p.  8, 
note  {e). 


\ 
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machine  (/).    And  it  ib  held,  that  even  a  temporary  re-  Chap.  ii.  1. 1. 
moval  of  such  things  for  purposes  of  necessity  is  not  though  re- 
sufficient  to   destroy  the  privilege.     Thus,  in    Wystoio^a  J^ovedfora 
case  {m)  it  was  adjudged,  that  if  a  millstone  is  severed  and  purpose, 
lifted  out  of  its  place,  in  order  to  be  picked,  it  is  not  dis- 
trauiable ;  for  it  still  continues  parcel  of  the  mill,  as  it  lies 
all  the  time  on  the  other  stone,  and  the  removal  is  of 
necessity  and  for  the  good  of  the  commonwealth  (n)..  And 
it  was  further  said,  that  it  would  be  the  same  although  the 
stone  was  detached  and  carried  away  for  the  purpose  of 
picking  [p). 

In  the  report  of  the  last-mentioned  case  a  qucBve  is  sub-  Smith's  anvil, 
joined,  whether  the  anvil  of  a  smith  would  be  free  from  7^^?^®{^  <^8- 

•  '  ,  trainable. 

distress.  And  in  Brooke's  Abridgement  there  is  the  like 
qiiCBre  (/?).  Chief  Baron  Gilbert,  in  alluding  to  this  ques- 
tion, states  expressly,  that  the  anvil  would  be  protected ; 
for,  he  says,  it  is  accounted  part  of  the  forge,  though  it  be 
not  actually  fixed  by  nails  to  the  shop  {q).  So,  also.  Sir 
John  Eomilly,  M.  R.,  on  a  modern  occasion  held  that  an 
anvil,  though  not  fixed,  formed  part  of  a  steam  hammer 
with  which  it  was  used,  upon  the  ground  that  it  essentially 
formed  a  part  of  the  machine  (r).  Lord  Kenyon,  however, 
appears  to  consider  that  the  ancient  authorities  respecting 


(J)  Mather  v.  Fraser,  2  K. 
&  J.  536,  559.  And  as  to 
duplicate  parts  of  a  machine, 
see  Ex  parte  Astburt/j  L.  R., 
4  Ch.  630,  634  ;  ante,  p.  21. 

(m)  Yr.  Bk!  14  Hen.  8, 
p.  25. 

(«)  And  as  to  this,  see  Br. 
Ab.tit.Dist.  pi.  23  ;  Finch,  ubi 
supra ;  Lifor(p8  case^  1 1  Co. 
60  b  ;  Gilb.  Diet.  p.  39  (4th 
ed.) ;  R.  v.  Wheeler,  6  Mod. 
187;  Place  v.  Fagg,  4  M.  & 
R.  277. 

(o)  Ante,  p.  20.  But  if  it 
is  wholly  severed  and  removed 


from  the  mill,  then  it  is  not 
part  of  the  mill,  and  is  dis- 
trainable.  Finch,  ubi  supra. 
And  so,  if  a  man  has  two  mill^ 
stones,  and  one  only  is  in  use, 
and  the  other  lies  by,  not  used. 
Simpson  v.  Hartopp,  WUles, 
at  p.  516,  1  Sm.  L.  C.  at  p. 
455  (8th  ed.).  Compare  Ex 
parte  Astbury,  supra, 

(p)  Tit.  Distresse,  pi.  23. 
(g)  Gilb.  Dist.  ubi  supra, 
(r)  Metrop.     Counties,  ^'c, 
Society  v.  Broxon,    26   Beav. 
454,  459. 
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Part  IL      the  smith's  anvil,  proceeded  upon  the  ground  of  its  being 
afiBxed  to  the  freehold  («). 


Rule  applies  In  a  case  before  the  Court  of  Exchequer  (^),  it  was 
Mti^may  argii^d  upon  one.  occasion,  that  the  rule  above  laid  down, 
be  restored  in  of  chattels  annexed  to  the  freehold  being  protected  from 
^^'  distress,  was  not  to  be  taken  as  a  general  rule,  but  was  to 
be  understood  only  of  things  which  could  not  be  restored 
to  the  owner  in  statu  quo.  And,  therefore,  it  was  insisted 
that  certain  machinery  put  up  in  a  factory  by  a  tenant^ 
which  was  fixed  only  by  bolts  and  screws  to  the  floor, 
might  be  distrained;  because  it  could  be  removed  and 
replaced  without  sustaining  any  injury  whatever.  But  it 
was  answered,  that  the  instance  of  the  millstone,  above 
noticed,  established  a  principle  which  admitted  of  no  such 
exception ;  for,  in  that  case,  the  article  might  be  taken  away 
without  detriment  either  to  itself  or  the  principal  thing. 
The  determination  of  the  case  ultimately  proceeded  upon  a 
different  ground,  and  the  point  was  not  noticed  in  the 
judgment  of  the  Court.  But  in  Darby  v.  Harris  (w)  the 
strict  rule  of  law,  as  it  was  laid  down  by  the  earlier  autho- 
rities, was  adopted  by  the  Court  of  Queen's  Bench.  For 
it  was  there  expressly  held  that  tenant's  fixtures,  viz., 
kitchen  ranges,  stoves,  coppers,  and  grates,  were  not  dis- 
trainable  for  rent.     Moreover,  the  reason  for  the  rule,  as  it 


Tenant's 
fixtures. 


(«)  Gorton  v.  Falkner,  4  T. 
B.  at  p.  567.  And  see  Com. 
Dig.  tit.  Distress  (C).  So  in 
Jolliea,ndBroad*8  ca8e,2'RoYLe, 
at  p.  202,  where  it  is  said  that 
millstones  and  anvils  cannot 
be  distrained,  it  is  on  the 
ground  of  their  being  instru- 
ments of  trade.  See  Twigg  v. 
PottSy  as  reported  3  Tyr.  969, 
where  trespass  was  brought 
for  seizing,  imder  a  distress 
for  rent,  fixtures,  as  anvils, 
bellows,  vices,  &c. ;  the  point, 
however,  was  not  raised  in 


this  case. 

(0  DuckY.  BraddvUy  M'Clel. 
217. 

(w)  1  Q.  B.  895.  And  see 
Twigg  v.  Potts,  1  Cr.,  M.  &  R. 
89.  See  also  Dalton  v.  IVhit- 
tern,  3  Q.  B.  961,  where  held, 
that  if  a  landlord  under  a  dis- 
tress for  rent  severs  fixtures 
and  disposes  of  them,  he  is 
liable  in  trover.  Upon  this 
point,  see,  too,  Clarke  v.  Hol^ 
ford,  2  C.  &  K.  540 ;  AP  Gregor 
V.  High,  21  L.  T.  803. 
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has  been  above  explained,  was  on  that  occasion  declared  bj  Chap.  n.  1. 1. 
the  Court  to  be  the  correct  one. 

The  question  again  arose  in  the  Court  of  Exchequer  in  Decision  in 
the  case  of  HellaiceU  v.  Eastwood (t?),  with  reference  to  cer-  ^MUvwd^oon" 
tain  machines  called  "  mules  "  in  a  cotton  mill,  which  sldered. 
were  fixed  by  means  of  screws,  some  into  the  wooden  floor, 
some  into  lead  which  had  been  poured  in  a  melted  state 
into  holes  in  the  stone  flooring.  The  Court  there  held  that 
the  machines  in  question  were  distrainable  for  rent,  but 
they  so  decided  in  consequence  of  their  having  formed  an 
opinion  that  the  "  mules "  had  not  lost  the  character  of 
moveable  chattels ;  and  it  is  plain  from  the  language  of 
the  judgment  that  the  Court  did  not  mean  to  decide  that 
tenant's  fixtures  were  distrainable,  for  they  admitted  that 
what  was  a  part  of  the  Ifiind  could  not  be  distrained.  With 
reference  to  this  case,  moreover,  it  should  be  noticed  that, 
as  has  been  stated  in  the  first  chapter  (w),  the  later  deci- 
sions show  that  machines  affixed  in  a  similar  manner  to 
that  above  described,  do  cease  to  be  chattels  and  become  a 
part  of  the  land.  It  has  since  been  decided  by  the  Court  Turner  v. 
of  Queen's  Bench  that  the  rails  and  sleepers  of  a  railway  ^^'^g^Zjers. 
connected  with  a  coal  mine,  having  by  reason  of  their 
annexation  to  the  freehold  become  fixtures,  could  not  be 
distrained  by  the  landlord  (a?).  And  the  Court  there  said : 
"  The  simple  question  is,  did  these  railways,  notwithstand- 
'^  ing  such  annexation  as  is  described  in  the  case,  retain 
"  the  character  of  personal  chattels ;  for,  if  they  did  not, 
"  they  were  not  liable  to  be  distrained  for  rent "  (y). 

The  service  by  a  landlord  upon  his  tenant  of  a  notice  of  Mere  threat  of 
distress,  which  states  that  the  former  has  distrained  certain  ^o^ble.*^ 

(v)  6  Exch.  295,  310 ;  ante,  plates  and  sleepers  of  which 

p.  10.  are  merely  laid  on  the  surface 

(m?)  Ante,  pp.  15,  18.  of  the  ground.   Duke  of  Beau- 

{x)  Turner  v.  Cameron,  L.  fort  v.  nates,  S  !).,¥.&  J,  3Sl, 

E.,   5  Q.  B.  306  ;  ante,  p.  5,  (y)   Turner  v.  Cameron,  L. 

note  (o).     It  would  be  other-  E.,  5  Q.  B.  at  p.  311. 

wise  of  a  railway,  the  tram- 
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Part  II*  fixtures  upon  the  demised  premises,  in  addition  to  articles 
vhich  are  properly  the  subject  of  a  distress,  is  not  sufficient^ 
even  where  the  landlord  has  gone  so  far  as  to  advertise  the 
fixtures  for  sale,  to  give  a  cause  of  action  to  the  tenant;  for 
the  mere  intention  to  do  a  wrong  is  not  in  itself  actionable. 
The  tenant  should  not,  therefore,  commence  an  action  in 
respect  of  a  tortious  distress  upon  fixtures,  until  something 
has  been  done,  as  by  actual  seizure,  to  make  them  of  less 
Tenant  may  value  (2).  A  tenant  can,  however,  obtain  an  injunction  to 
»^-i--  restrain  a  threatened  distress,  altiiongh  the  Court  may,  in 
the  exercise  of  its  discretion,  only  grant  it  upon  the  terms 
of  his  bringing  the  rent  due  into  Court  (a). 

Orowing  00m      It  may  perhaps  deserve  to  be  mentioned  in  this  place, 
difltrainable.     fj^^^^  ^j^^  principles  of  the  common  law  were  so  repugnant 

to  any  distress  being  levied  upon  the  freehold  itself,  that 
even  fructua  industrialeSy  as  com,  hops,  and  other  things 
growing  upon  the  soil,  could  not  be  distrained.  This, 
however,  was  altered  by  the  statute  11  Geo.  2,  c.  19,  s.  8, 
as  between  landlord  and  tenant.  For,  by  that  statute, 
landlords  are  enabled  to  distrain  com,  grass,  hops,  &c.,  or 
other  produce  growing  on  the  demised  premises,  for  arrears 
of  rent.  The  provisions,  however,  of  this  statute  have 
Nursery  trees  received  a  strict  construction.  For  it  has  been  decided, 
not^distrain-  ^^ioi  they  apply  only  to  produce  of  a  similar  nature  to  that 
specified  in  the  Act ;  and,  therefore,  it  was  held  that  trees 
and  shrubs  growing  in  a  nursery  ground  I:^main  as  at 
common  law,  and  are  not  distrainable  (b). 


(z)  Beck  V.  Denbtffh,  29  L. 
J.,  C.  P.  273.  The  statement 
attributed  to  Willes,  J.,  in 
this  report,  that  fixtures  can 
be  removed  under  a  distress 
for  rent,  is  clearly  a  clerical 
error. 

(a)  Shaw  v.  Earl  of  Jer set/, 


4  C.  P.  D.  120,  359.  As  to  an 
injunction  generally,  see  ante, 
p.  359  etseq, 

(b)  Clarke  v.  Gaskarth,  8 
Taunt.  431.  Ace.  Clark  v. 
Calvertf  td,  742.  See  generally 
on  this  subject  WoodfaU's  L. 
&  T.  p.  404  ei  seq.  (12th  ed.) 
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Section  II. 


On  Taking  Fixtures  under  Legal  Process. 

It  seems  to  have  been  formerly  considered  that  things  Chap.  n.  a.  2. 
annexed  to  the  freehold  were  not  liable  to  be  taken  in 
execution,  like  the  moveable  goods  and  chattels  of  the 
debtor  (a).  But  this  rule  of  law  has  given  way  to  a  more 
liberal  construction  in  favour  of  creditors  in  modem  times ; 
and  for  their  benefit,  fixtures  are  now  considered  to  be  so 
far  in  the  nature  of  personal  chattels,  that  in  certain  cases 
they  may  be  seized  and  removed  under  a  writ  oi  fieri  faciasy 
or  other  similar  process  (6).  Thus  it  was  holden,  in  Pookas 
Case  (c),  that  articles  put  up  by  a  tenant  in  relation  to  his 
trade,  and  which  he  was  entitled  to  remove  at  the  end  of 
his  term,  might  be  seized  in  execution  by  a  sheriff  under 
a  fi»  /fl.  But  the  sheriff  can  only  seize  for  removal  a^ 
chattek  (d)  things  which  the  judgment  debtor  could 
himself  remove ;  and,  therefore,  if  a  tenant  has  precluded 
himself  from  exercising  the  right  of  severance,  the  fix- 
tures cannot  be  so  seized  at  the  suit  of  the  judgment 
creditor  (e). 


Fixtures  seiz- 
able  under 
process. 


But  not  if 
judgment 
debtor  has  no 
right  to  sever. 


(a)  Yr.  Bks.  20  Hen.  7,  p. 
13,  21  Hen.  7,  p.  26  ;  Day  v. 
Bisbttch,  Cro.  Eliz.  374.  And 
see  1  Eoll.  Ab.  tit.  Execution 
(Y.),  p.  891  ;  Com.  Dig.  tit. 
Execution  (C.  4) ;  id,  tit.  Pro- 
cess (D.  6) ;  Gilb.  Exec.  19. 
Under  the  writ  of  attachment 
in  real  actions,  the  sheriff 
could  only  take  the  moveable 
goods  of  the  defendant,  and 
not  a  chattel  real,  or  a  thing 
affixed  to.  the  freehold.  Com. 
Dig.  tit.  Process  (D.  6) ;  Vin. 
Ab.  tit.  Attachment  (B.),  (C.) ; 
2  Inst.  254. 


(b)  Approved  by  Parke,  B., 
in  Horsfall  v.  Hey,  2  Exch.  at 
p.  779.  That  they  are  not 
chattels  for  all  purposes,  see 
Hallen  v.  Runder,  1  Cr.,  M.  & 
B.  at  p.  275  ;  and  ante^  p.  28. 

(c)  1  Salk.  368.  And  see 
Ryall  V.  Rolle^  1  Atk.  at  pp. 
171,  176;  Gibson  v.  Hammer- 
smith  Rail.  Co.,  32  L.  J.,  Ch. 
at  p.  341. 

{d)  See  post,  p.  396. 

(c)  Dumergue  v.  Rumsey, 
2  H.  &  C.  777 ;  R.  v.  Topping, 
M'Clel.  &  Y.  544.  And  see 
Richardson  v.  Ardley,  38  L.  J., 


.   I 
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Part  II.  And  although  the  decision  in  Pooy^  Case  related  to 


Rule  not  oon-  trade  utensils,  and  a  distinction  seems  to  have  been  taken 
fined  to  ^roifo  \^j  JjojA  Holt  on  this  particular  ground  (c),  yet  it  is 
now  generally  understood  that  the  rule  is  the  same  with 
respect  to  other  fixtures,  whether  put  up  for  ornament 
or  any  other  purpose,  and  that  all  are  alike  to  be  con- 
sidered as  goods  and  chattels  for  the  benefit  of  execution 
creditors  (/). 

Whether  ereo-  ^*  ^  ^^^'  however,  decided  by  any  of  the  cases  that  all 
tions  of  great  articles  and  erections  of  whatever  magnitude  and  construo- 
aei^le.  ^  ^ion,  if  put  up  by  a  tenant  for  trade  or  other  privileged 
object,  are  liable  to  be  seized  in  execution.  Indeed,  in 
the  case  of  Steward  v.  Lombe  {g)y  Burrough,  J.,  expressed 
himself  of  opinion,  that  such  a  structure  as  the  mill  which 
was  then  the  subject  of  dispute  (h)  could  not  be  taken  in 
execution,  although  it  might  be  erected  by,  and  was  in  the 

Thin       ver-  P^^^^^^^  ^^>  *  tenant.     And  it  is  to  be  observed,  that  it 

able  by  virtue  is  only  in  the  peculiar  case  of  fixtures  that  the  law  regards 

notaSzSle° '  things  attached  to  the  realty  as  personal  chattels  in  favour 

of  creditors.     For  the  same  privilege  does  not  exist  in 


Ch.  508  ;  Duke  of  Beaufort  v. 
Bates,  3  D.,  F.  &  J.  381, 
where  it  was  held  that  tram- 
plates  and  sleepers  merely  laid 
upon  the  surface  of  the  ground 
were  not  within  a  covenant  to 
yield  up  "ways'*  and  ** roads" 
at  the  end  of  the  term,  and 
that  they  might,  therefore, 
be  taken  in  execution.  As  to 
an  injunction  to  restrain  the 
sheritf,  see  Richardson  v. 
Ardley,  supra, 

{e)  See,  too,  per  Kindersley, 
V.-C,  in  Gibson  v.  Hammer- 
smith  R,  Co.y  32  L.  J.,  Ch.  at 
p.  341. 

(/)  SeePlaceY.FaffffyAM, 
&  E.  277  ;  Winn  v.  /wy*%, 
6  B.  &  Aid.  625  ;  Barnard  v. 


Leigh f  1  Stark.  43 ;  Pitt  v. 
Shewy  4  B.  &  Aid.  at  p.  207, 
per  Abbott,  C.  J. ;  and  per 
J?arke,  B.,  in  Minshall  v. 
Lloyd,  2  M.  &  W.  at  p.  459. 
In  the  case  of  Allen  v.  Allen, 
Mosely,  112,  it  seems  admit- 
ted in  argument,  that  marble 
chimney-pieces  and  glasses 
are  ornaments  every  day  taken 
down  by  tenants,  and  also 
upon  executions. 

{g)  1  Brod.  &  Bing.  506, 
512. 

(A)  The  mill  was  a  wooden 
edifice  raised  on  a  casement  of 
brick  work,  and  anchored  into 
the  ground  by  spores  and  land 
ties ;  but  the  jury  had  found 
that  it  was  not  a  fixture. 
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respeot  of  artioleB  which  are  remoyeable  under  powers  ap-  ohap.  n.  i.  2. 
pendant  to  estates,  or  by  virtue  of  the  private  agreement 
of  parties.  And,  therefore,  it  was  observed  bj  Lord  Holt, 
in  Poolers  Case  above  dted,  that  there  was  a  difference  be- 
tween a  common  tenant  and  a  tenant  for  years  without 
impeachment  of  waste ;  for  in  the  latter  case,  he  said  that 
the  sheriff  could  not  cut  down  and  sell,  though  the  tenant 
himself  might. 

Moreover,  it  has  been  held  that  a  sheriff  is  not  allowed  nor  things 
to  take  in  execution  articles  which  have  been  set  up  by  the  J|^r  m  fee. 
owner  in  fee  upon  his  own  freehold.  In  the  case  of  Winn 
V.  Ingilby  (i),  a  sheriff  had,  under  a  writ  of  fi,  fa,y  seized 
certain  fixed  articles,  consisting  of  set  pots,  ovens,  and 
ranges ;  and  it  appeared  that  the  house  to  which  they  were 
attached  was  the  freehold  of  the  person  against  whom  the 
writ  issued.  The  Court  of  King's  Bench  determined  that 
the  articles  in  question  were  not  liable  to  be  seized  in 
execution.  And  they  said  that  the  freehold  belonging  to 
the  party  made  it  different  from  other  cases,  and  that,  as 
against  him,  the  articles  could  not  be  taken  as  goods  and 
chattels.  So,  also,  in  the  above-mentioned  case  of  Steicard 
V.  Lomhey  where  a  person  seised  in  fee  of  land  with  a 
windmill  erected  thereon,  mortgaged  the  land  and  mill,  it 
was  holden  that  the  mill  could  not  be  taken  in  execution 
by  a  creditor  of  the  mortgagor,  although  he  continued  in 
possession  after  the  mortgage.  The  Court  indeed  in  this 
case  confined  their  attention  principally  to  another  point ; 
but  Bichardson,  J.,  seemed  to  think  that  there  might  have 
been  a  difference  if  the  mortgagor  had,  as  tenant  for  years, 
erected  the  mill  {j).  The  same  point  was  again  ruled  in  Whether 
the  case  of  Place  v.  Fagg  (A).  Nevertheless,  it  does  not  Sto^'leiz- 
appear  to  be  satisfactorily  established  by  any  of  these  cases,  able. 

(0  5  B.  &  Aid.  625.  {k)  4  M.  &  E.  277.     See 

(y)  1  Brod.  &  Bing.  at  p.      also  per  Bayley,  B.,  in  HalUn 

513.  V.  Bunder,  1  Gr.,  M.  &  B.  at 

pp.  268,  269. 
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that  artioles  erected  by  the  owner  of  the  freehold  can  in  na 
instance  whatever  be  taken  in  execution  by  virtue  of  a 
writ  of  fi.  fa.  The  judgment  of  the  Court  in  the  case  of 
Winn  V.  Ingilby  has  indeed  been  supposed  to  have  decided 
this  point.  But  it  is  observable,  that  the  Court  in  that 
case,  as  well  as  in  the  case  last  referred  to,  assumed  that 
the  property  in  question  would  descend  to  the  heir  as  an 
essential  part  of  the  freehold,  and  would  not  pass  as  per-* 
sonalty  to  the  executors.  And  Wood,  V.-C,  in  Mather  v. 
Fraser  (/),  appears  to  base  the  distinction  in  the  case  of 
the  owner  of  the  freehold  upon  the  same  ground ;  viz.,  that 
the  articles  which  it  is  sought  to  seize,  would  as  between 
heir  and  executor  pass  to  the  former.  The  decisions, 
therefore,  cannot  perhaps  be  regarded  as  authorities  for 
the  exemption  generally  of  fixtures  which  tenants  for  life, 
in  tail,  or  even  in  fee,  may  set  up,  and  which  their  exe- 
cutors woidd  be  entitled  to,  as  partaking  of  the  nature  of 
personalty  (m). 


When  fixed  It  remains  only  to  observe,  in  respect  of  another  class  of 
miaedmay'bo  ^^^^  articles,  viz.,  those  which  are  demised  to  a  tenant 
taken  in  together  with  the  premises  to  which  they  are  attached  (as 

in  the  case  of  a  brewery  leased  with  the  plant  and  ma- 
chinery), that  the  sheriflE  is  authorized  to  seize  and  convey 
the  lessee's  interest  in  the  fixed  property,  of  whatever 


(/)  2  K.  &  J.  at  p.  550.  And 
see  Scorell  v.  Boxallj  1  Y.  &  J. 
at  p.  398,  per  HuUock,  B. 

(w)  See  Evans  v.  RohertSy 
5  B.  &  C.  at  p.  841,  per  Little- 
dale,  J.  ;  Ex  parte  King,  1  M. 
D.  &  D.  at  p.  129.  Growing 
crops  which  arc  friictus  in- 
dustrialeSy  and  go  to  the  exe- 
cutor, are  seizable  in  execu- 
tion as  goods  and  chattels, 
Gilb.  Exec.  19;  Poolers  case, 
1  Salk.  368 ;  Peacock  v.  Purvis, 
.  2  Bred.  &  Bing.  at  p.  368, 
per  Bichardson,  J.  ;  Evans  v. 


Roberts,  supra.  As  the  right 
of  seizing  things  attached  to 
the  realty  seems  to  be  closely 
connected  with  the  right  of 
removal  under  the  law  of  fix- 
tures, it  may  be  useful,  in 
determining  quest  ions  of  this 
description,  to  inquire  into  the 
nature  of  the  power  under 
which  the  party  himself  might 
remove  the  articles  in  ques- 
tion. As  to  the  distinctions 
upon  this  subject,  see  ante, 
p.  186  et  seq. 
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nature  it  may  be ;  although  he  cannot  sell  the  articles  as  Chap.  il.  i.  3. 
divided  chattels  in  separation  from  the  freehold  («).  But 
if  a  tenant  has  wrongfully  severed  things  which  have  been 
demised  to  him  together  with  the  premises,  in  this  case  the 
sheriff  cannot  afterwards  take  them  under  an  execution 
against  the  tenant ;  because  the  property  when  reduced 
into  a  chattel  state,  immediately  vests  in  the  landlord, 
even  during  the  continuance  of  the  tenant's  term  (o). 

Where  a  sheriff  has  taken  fixtures  in  execution  together  When  sheriff 
with  a  lease  of  the  premises  to  which  they  are  attached,  fixtures  s^a- 
and  is  authorized  to  sever  them  from  the  freehold  to  satisfy  rately. 
the  writ,  he  is  bound  to  sell  the  fixtures  separately,  if  he 
cannot  find  a  purchaser  for  the  whole  (/?). 

(n)  See   Ryall  v.  Rolle,   1  (o)  Farrant   v.    Thompson^ 

Atk.  165  et  seq.;  Went.  Off.  5  B.  &  Aid.  826. 

Executors,  p,   150.     See  also  {p)  Barnard    v.   Leighy    1 

Gordon  v.  Harper^  7  T.  E.  at  Stark.  43. 
pp.  11,  12. 
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^^  strictness  be  said  to  have  taken  what  at  that  time  were 
"  the  personal  goods  of  another,  since  the  very  act  of 
"  taking  was  what  turned  them  into  personal  goods." 
The  reasoning  contained  in  this  passage  may  not,  per- 
haps, be  deemed  very  satisfactory  at  the  present  day; 
indeed,  it  has  very  recently  been  stigmatized  by  a  high 
authority  as  "  essentially  absurd"  {g).  The  rule  itself, 
however,  must  still  be  understood  as  the  established  rule  of 
common  law  {h) ;  and  it  is  applicable  to  every  species  of 
property  annexed  to  land,  except  in  certain  cases  which 
have  been  made  the  subject  of  express  legislative  provision. 

But  the  principle  that  fixtures  are  to  be  deemed  parcel 
of  the  freehold,  seems  to  have  been  relaxed  in  cases  where 
it  would  operate  to  the  prejudice  of  a  prisoner.  For  it  haa 
been  doubted  whether  a  press  or  cupboard,  let  into  the- 
walls  of  a  house,  is  to  be  so  far  deemed  a  part  of  the  house, 
as  to  make  the  breaking  it  open  to  be  burglary,  or  an 
offence  within  the  statutes  relating  to  house-breaking.  Sir 
Michael  Foster  was  of  opinion  that  it  ought  not ;  and  he 
thought  that  in  capital  cases,  such  fixtures,  which  merely 
supply  the  place  of  chests  and  other  ordinary  utensils  of 
household  furniture,  should  in  favor  em  vitce  be  considered  in 
no  other  light  than  as  mere  moveables,  partaking  of  the 
nature  of  those  utensils  and  adapted  to  the  same  use  (t). 

Legislative  There  are,  however,  certain  cases  in  which  the  Legisla- 

proviaioM  'm    4^^.^  j^g^^  ^j  different  periods,  interfered  to  afford  protection, 

turos,  &0.  ^^^  ^^  Justice  Stephen  in 


Fiztnres  not 
ooiiBidered  a 
part  of  the 
freehold,  in 
favorem  vita. 


his   History  of  the  Criminal 
Law,  Vol.  ni.  p.  148. 

{h)  It  was  proposed  by  the 
Cnminal  Code  Commissioners 
of  1879  to  abolish  the  common 
law  rule,  by  enacting  that  all 
inanimate  things  being  the 
property  of  any  person,  and 
either  being  moveable,  or 
which  might  be  made  move- 
able, except  things   growing 


out  of  the  earth  under  a 
shilling  in  value,  should  be 
capable  of  being  stolen.  Ste- 
phen's Hist.  Criminal  Law, 
Vol.  in.  p.  162.'  No  doubt  an 
enactment  of  this  nature  will 
form  part  of  the  Criminal 
Code,  whenever  it  is  passed. 

(t)  Fost.  C.  C.  109:  and 
see  Hale,  P.  C.  Vol.  I.  p.  664, 
Vol.  II.  pp.  365,  358 ;  East, 
P.  C.  489 ;  Kel.  C.  C.  59,  69. 
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to  property  fixed  to  the  freehold,  where,  from  its  nature,  it 
would  be  particularly  exposed  to  theft  or  injury.  The 
earlier  enactments  made  with  this  view  have  been  wholly 
repealed,  and  other  provisions,  having  the  same  general 
object,  but  of  a  more  comprehensive  nature,  have  been 
introduced  by  the  Larceny  Act,  1861  (7),  and  by  another 
statute  passed  at  the  same  period. 


By  sect.  31  of  the  former  Act,  to  steal,  rip,  out,  sever,  stealing  fixed 
or  break  with  intent  to  steal,  any  glass  or  woodwork  {k)  P">P®^y« 
belonging  to  any  building  whatsoever  (/),  or  any  lead, 
iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fix- 
ture, whether  made  of  metal  or  other  material,  or  of  both, 
respectively  fixed  in  or  to  any  building  whatsoever  (m)  ; 
or  any  thing  made  of  metal  fixed  in  any  land  («),  being 
private  property,  or  for  a  fence  to  any  dwelling-house, 
garden,  or  area,  or  in  any  square  or  street,  or  in  any  place 
dedicated  to  public  use  or  ornament,  or  in  any  burial 
ground  (o),  is  made  felony,  and  is  punishable  as  in  the 


U  )  24  &  25  Vict.  c.  96. 

(k)  In  R,  V.  Hedges,  1  Leach, 
0.  C.  201,  it  was  held  that 
window-sashes,  which  were 
neither  hung  nor  beaded  in 
the  frames,  but  only  fastened 
to  the  frames  by  laths  nailed 
across,  were  not  fixed  to  the 
freehold.  But  this  section 
appears  to  comprehend  all 
cases  of  this  description. 

(/)  As  to  what  is  a  building, 
see  i?.  V.  Worrall,  7  C.  &  P. 
516;  R.  V.  Rice,  Bell,  C.  C. 
87 ;  R,  V.  Hickman,  1  Leach, 
G.  C.  318  ;  R.  V.  Norris,  Euss. 
&  Ky.  69.  These,  and  some 
of  the  cases  in  the  following 
notes,  were  cases  under  the 
repealed  statutes,  but  as  these 
latter  were  in  many  respects 
similar  to  those  now  in  force 

F. 


such  decisions  may  be  usefully 
referred  to. 

(m)  See  R.  v.  Gooch,  8  C. 
&  P.  293.  An  indictment  for 
stealing  a  copper  pipe  fixed 
to  the  dwelling-house  of  A. 
and  B.,  is  not  supported  by 
proof  of  stealing  a  pipe  fixed 
to  two  rooms,  of  which  A.  and 
B.  are  separate  tenants  in  the 
same  house.  R.  v.  Finch, 
1  Moo.  C.  C.  418. 

(/i)  Metal  screwed  on  a  post, 
fixed  in  the  soil,  is  within  the 
section.  R.  v.  Jones,  27  L.  J., 
M.  C.  171. 

(o)  In  R.  V.  Jones,  supra, 
a  case  under  7  &  8  Geo.  4, 
c.  29,  it  was  decided  that  a 
copper  sun-dial,  fastened  by 
screws  to  a  post  fixed  in  a 
churchyard,  was   within  the 

D  D 


402 
Part  11. 


Stealing  fix- 
tares  let  with 
house. 


Stealing 
ffrowing  treeSy 
fruit,  &o. 


REMEDIES, 

case  of  Bimple  larceny  (p) ;  and  in  the  case  of  any  such 
thing  fixed  in  any  such  square,  street,  or  place  as  afore- 
said, it  is  not  necessary  to  allege  the  same  to  be  the  pro- 
perty of  any  person  (q). 

By  sect.  74  it  is  made  felony  (punishable  as  therein 
directed  (r) )  for  tenants,  &c.,  to  steal  any  fixtures  let  to  be 
used  in  or  with  any  house  or  lodging  ;  and  in  every  case 
of  stealing  such  a  fixture,  an  indictment  may  be  preferred 
in  the  same  form  as  if  the  offender  were  not  a  tenant  or 
lodger,  and  the  property  may  be  laid  in  the  owner  or 
person  letting  to  hire.  By  sect.  32,  and  following  sec- 
tions (s),  it  is  made  felony  in  certain  cases  to  steal  or  cut, 
&c.,  with  intent  to  steal,  growing  trees  {t),  saplings,  shrubs, 


protection  of  sect.  44  of  that 
Act.  This  enactment  did  not 
contain  any  mention  of  a 
burial-ground,  and  Bramwell, 
B.,  therefore,  in  the  above 
case,  doubted  whether  a 
churchyard  was  for  *' public 
use  or  ornament." 

(p)  That  a  defendant  can- 
not be  convicted  of  simple 
larceny  upon  an  indictment 
under  this  section,  see  H.  v. 
Gooch,  8C.&P.293.  See,  too, 
i?.  V.  Millar,  7  C.  &P.  666.  In 
the  very  recent  case  of  E.  v. 
O'Briefi,  15  Cox,  C.  C.  29, 
the  prisoners  were  indicted  at 
common  law  for  larceny  and 
receiving  the  goods,  &c.  ;  they 
wore  acquitted  on  the  groimd 
that  the  thing  stolen  was  a 
copper  furnace  fixed  in  wood 
and  brick  in  a  building.  Upon 
being  indicted  under  the  above 
section  they  pleaded  autrefois 
acquit f  but  were  convicted.  It 
was  held  by  the  Court  for 
Crown  Cases  Beserved,  that 
the   conviction  was   right,  as 


the  prisoners  were  never  in 
jeopardy  on  the  first  indict- 
ment. 

(q)  By  sect.  28  the  stealing, 
or  for  any  fraudulent  purpose 
destroying,  &c.,  any  document 
of  title  to  lands  (see  sect.  1) 
is  made  felony.  At  common 
law  there  could  be  no  larceny 
of  such  documents,  because 
they  were  said  to  savour  of 
the  realty.  To  obtain  a  con- 
viction under  this  section  there 
must  be  such  a  taking  of  the 
document  as  would  Constitute 
larceny  but  for  the  common 
law  rule.  JR.  v.  John,  7  C.  & 
P.  324. 

(r)  But  see  27  &  28  Vict, 
c.  47,  s.  2. 

(«)  Sects.  33,  36  and  37. 

(t)  Where  there  is  a  con- 
tinuous act,  the  value  of  seve- 
ral trees,  &c.,  may  be  added 
together  in  estimating  the 
amount  of  injury  under  this 
section.  JR.  v.  Shepherd,  L.  E. 
1  C.  C.  E.  118. 
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underwood,  plants,  roots,   fruits,   or    vegetable    produc-     Chap.  in. 

tion8(w).      In    certain,   however,   of    the  like   cases  the 

offence  is  made  punishable  on  summary  conviction  (r).  And  fences,  gates, 

by  sect.  34  of  the  same  Act,  provision  is  made  against  the 

offences  of  stealing,  or  cutting,   breaking,   or  throwing 

down  with  intent  to  steal,  any  part  of  any  live  or  dead 

fence,  or  any  wooden  post,  pale,  wire,  or  rail,  &c.,  or  any 

stile  or  gate,  &o.     Again,  by  sect.   38,  the  stealing  the  Ores,  coals, 

ores  of  any  metal,  &c.,  or  coal,  from  any  mine,  bed,  or  n^es.  ^ 

vein,  is  declared  to  be  felony  (?r). 

In  like  manner  with  respect  to  malicious  injuries  com-  Malicious  in- 
mitted  to  fixtures,  or  to  private  property  of  a  like  de-  figures,  &c. 
scription,  provision  is  made  by  the  statute  24  &  25  Vict, 
c.  97.  For  by  sect.  13  of  that  statute,  the  unlawful  and 
malicious  pulling  down  or  demolishing  of  any  dwelling- 
house  or  other  building  by  a  tenant  for  years  or  at  will, 
or  person  holding  over  after  the  termination  of  any 
tenancy,  or  the  unlawful  and  malicious  pulling  down  or 
severing  from  the  freehold  by  such  persons  of  any  fixture 
fixed  in  or  to  such  dwelling-house  or  building,  is  declared 
to  be  a  misdemeanour.  So  by  sect.  1 4,  the  unlawful  and 
malicious  cutting,  &c.,  or  damaging  silk  and  other  articles 
(as  specified)  in  the  loom  or  frame,  or  on  any  machine  or 
engine,  &c. ;  or  cutting,  damaging  (;r),  &o.,  any  loom, 
frame,  machine,  engine,  &c.,  whether  fixed  or  moveable, 
employed  in  manufacturing  the  above  goods,  is  declared 
to  be  felony. 

(w)  In  JR.  Y.Hodges,  Moo.  Geo.  4,  c.  29,  respecting  mines, 

&  M.  341,  it  was  held  that  the  see  B.  v.  IFebb,  1  Moo.  C.  C. 

words   **  plant   or   vegetable  431.     But  see  now  sect.  39  of 

production "     in     the     42nd  24  &  25  Vict.  c.  96.     See,  too, 

section  of  7  &  8  Geo.  4,  c.  29,  H.  v.  Trevemier,  2  Moo.  &  K. 

did  not  include  young  fruit  476,  a  case  under  the  repealed 

trees.  sect.  10  of  2  &  3  Vict.  c.  58. 

(t?)  See  42  &  43  Vict.  c.  49.  (x)  R.  v.    Tacey,   Euss.  & 

\iv)  For  a  decision  on  the  Ry.  452. 
corresponding  section  in  7  &  8 

1)D   2 
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Also  by  sect.  15  it  is  made  felony  unlawfully  and 
maliciously  to  cut,  break,  destroy,  or  damage,  &c.  (a?),  any 
machine  or  engine,  whether  fixed  or  moveable,  used  for 
agricultural  operations  or  employed  in  any  manufacture 
whatsoever  (except  such  as  are  provided  for  in  the  fore- 
going section)  {y).  Again,  by  sect.  29  of  the  same  statute, 
provision  is  made  against  the  like  mischief  committed  in 
mines ;  and  it  is  thereby  made  felony  maliciously  to  pull 
down  or  destroy,  or  damage  with  intent,  &c.,  any  steam 
engine  or  other  engine  for  working,  &c.,  mines;  or  any 
staith,  building  or  erection  used,  &c.,  in  a  mine  {z) ;  or  any 
bridge,  waggon- way,  or  trunk  for  conveying  minerals  from 
a  mine. 


Injuries  to  So,  with  regard  to  offences  committed  against  property 

&c.,  by  riotous  of  this  nature  by  riotous  assemblies  of  persons: — By  the 
assemblies.  same  statute,  sect.  11,  the  demolishing  or  pulling  down  by 
persons  riotously  assembled,  of  mills,  &c.,  or  any  machinery, 
whether  fixed  or  moveable,  employed  in  any  manufacture ; 
or  any  steam  engine  or  other  engine  for  mines;  or  any 
staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for  con- 
veying minerals  from  mines,  is  declared  to  be  a  felony,  with 
a  maximum  punishment  of  penal  servitude  for  life. 


Remedy 
against  the 
hundred. 


Lastly,  by  7  &  8  G.  4,  c.  31,  extended  by  2  &  3  W.  4, 
c.  72,  a  remedy  is  given  against  the  hundred  for  injuries  of 
this  description. 


(x)  R.  V.  Fishery  L.  E.,  1  C. 
C.K.  7. 

(y)  The  destruction  of  a 
part  of  a  threshing  machine 
which  has  been  taken  to  pieces 
and  separated  is  within  the 
statute.  R,  v.  Mackerel,  4  C. 
&  P.  448  ;  R,  V.  Fidler,  id,  449. 
And  see  further,  upon  the  con- 
struction of  this  statute,  R. 


V.  Bartlett  and  R,  v.  Chuh,  2 
Dea.  C.  L.  1517;  i?.  V.  West, 
id.  1518. 

(z)  As  to  what  is  an  erection 
used  in  conducting  the  busi- 
ness of  a  mine,  see  R.  v.  Whit- 
titiffham,  9  0.  &  P.  234.  And 
for  other  points  upon  the  stat., 
see  S,  C\,  and  R,  v.  Norrisj 
9  C.  &P.  241. 
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The  ordinance  referred  to  at  the  end  of  the  Introduction  was 
enacted  in  the  mayoralty  of  Adam  Bury,  39  Edw.  3  (1365). 
It  may  not  be  uninteresting  to  the  reader  to  see  a  copy  of  this 
curious  document.  It  is  therefore  added  in  its  original  form ; 
together  with  a  confirmation  of  it  by  the  Mayor  and  Aldermen 
of  London.  • 

The  Grdt/tiaunce  of  the  Cite  for  Tenaunt-^  ofHouseSy  tchat 
thingis  they  shall  not  remeue  att  theyr  departinge, 

Intrat'  in  libro  cum  littera  Q-.  folio  o.  Ixxiiij.  tem- 
pore Ade  Bury  tunc  Majoris  A°  Reg  3  Edwardi 
Tercij.  xxxix. 

Ordinatum  est  quod  si  aliquis  oodieat  tentm  vel  domes 
in  ciuitate  Londen  vel  in  subbarbijs  eiusdem  ciuitatis 
tenendum  ad  terminum  vite  vel  annorum  vel  de  anno  in 
annum  vel  de  q'rterio  in  q'rt^riu,  si  huius  inteneus  aliqua 
appencia  seu  alia  asiamenta  in  huiusmodi  tentiu)  vel  in 
domibus  fecerit,  eciam'ad  mereniu3  dco^  tnto^  vel  domos 
olauos  f  erios  aut  ligneos  attachiamet  nolicebit  tali  tenenti 
huiusmodi  appecicia  seu  ajsiamenta  in  fine  terminu  vel 
aliquo  alio  tempore  abradicare  sed  semper  permanebut  dno 
soli  vt  percelli  eiusdem. 

A  Confirmacion  of  the  same  Ade  be  the  Mayre  and 

Aldermen, 

Where  as  nowe  of  late  amonge  dyuers  people  was 
sprongen  a  mater  of  dowt  vpon  the  most  olde  custume  had 
&  vsed  in  this  cyte  of  Lodon  of  suche  thingis  which  by 
tenatis  terme  of  lyi  or  yeris  ben  affixed  vnto  houses  wjrthout 
speciall  licence  of  the  ownar  of  the  soyle,  whether  they 
owe  or  remayne  \Tito  the  ownar  of  the  soyle  as  pereell  of  y® 
same  or  ellis  wheder  it  shalbe  lefull  vnto  such  tenauntis  on 
thende  of  her  terme,  all  such  thingis  affixed  to  remeue. 
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Wherupon  olde  bokis  seen,  and  many  reeordis  olde  pro- 
oessis  and  iugementis  of  the  sayde  cyte,  it  was  declared  by 
the  Mayre  and  th'  Adermen  for  an  olde  prescribed  custum 
of  the  cyte  aforesayde.  That  alle  suche  easmentis  fixed 
vnto  houses  or  to  soile  fey  suche  tenement)  wythout  special 
and  expresse  lycence  of  the  ownar  of  the  soile.  Yf  they  be 
affixed  w*  nayles  of  ime  or  of  tree  as  pentises,  glasse  lockis 
benchis  or  ony  suche  other,  or  of  ellis  yf  they  bee  affixed  w* 
morter  or  lyme  or  of  erther  or  ani  other  morter  as  f  omeis 
leedis  candorus  chem^neis  corbels  pauemettis  or  such  other, 
or  ellis  yf  plant)  be  roetid  in  the  groud  as  vynes  trees 
graffe  stouk)  trees  of  frute  &c.  yt  shal  not  be  leeful  vnto 
such  tenauntis  in  y*^  ende  of  her  terme  or  any  other  tyme 
therin  nor  any  of  them  to  put  away  moue  or  pluk  vp  in 
any  wyse,  but  y*  they  shall  alwey  remayn  to  the  owner  of 
the  soyle  as  percels  of  y®  same  soyle  or  tenement. 

See  Arnold's  Chronicle,  fol.  137,  138. 

It  is  worthy  of  remark  that  Mr.  Serjeant  Hill  in  his  valu- 
able MS.  notes  to  the  15th  vol.  of  Viner*8  Abridgment,  in  the 
Library  of  Lincoln's  Inn,  p.  43,  notices  this  document;  and  he 
calls  it  an  Ordinance  of  Parliament.  He  refers  to  Entick's 
History  of  London,  vol.  i.  p.  258,  where  it  is  in  like  manner 
called  an  Ordinance  of  Parliament.  Entick  appears  to  have 
extracted  his  account  from  Maitland's  History,  vol.  i.  book  1. 
p.  131 ;  but  it  is  observable  that  it  is  there  described  simply 
as  an  Ordinance.  The  document  in  question  appears  to  be 
merely  an  Ordinance  of  the  citizens  of  London,  enacted  at  one 
of  their  deliberative  courts,  or  general  assemblies ;  and  after- 
wards confirmed  by  an  act  of  the  Court  of  Mayor  and  Alder- 
men. It  can  hardly  be  considered  an  original  act  of  the 
Common  Council.  For  it  was  not  tUl  the  reign  of  Edward  III. 
that  an  attempt  was  first  made  towards  the  regular  constitu- 
tion of  the  Court  of  Common  Council  as  a  legislative  and 
representative  body ;  and  it  was  not  fully  established  upon  the 
present  representative  system  till  the  reign  of  Eichard  11.  As 
to  the  nature  of  an  ordinance,  see  4  Inst.  25. 
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General  Mules  respecting  Fixtures  bettceen  Landlord  and 
Tenant;  pointing  out  tchat  Fixtures  a  Tenant  may  take 
au:ay  ;  the  Time  within  which  they  must  he  removed^  Sfc.  8fc. 

I.  A  TENANT  may  take  away  certain  things  which  ho  has 
himself  affixed  to  the  premises  for  the  purposes  of  his  trade 
and  manufacture.  This  rule  may  be  illustrated  by  the  follow- 
ing examples  of  removable  articles,  which  are  to  be  met  with 
in  decided  cases,  and  which  have  been  noticed  in  Part  I., 
Chap,  n.,  Sect.  1 : — 

(A)  Vessels  and  utensils  of  trade,  such  as  furnaces,  coppers, 

brewing  vessels,  fixed  vats,  salt-pans,  tables,  par- 
titions, and  the  like  {ante,  pp.  45,  49,  57). 

(B)  Machinery  in  factories,  breweries,  collieries,  mills,  &c. ; 

as  steam-engines,  cider-mills,  aud  the  like  {antcj 
pp.  51,  55,  57). 

(C)  Certain  erections  for  trade,  such  as  a  varnish  house 

built  on  plates  laid  on  brick- work  ;  or  sheds  formed 
of  uprights  rising  from  a  foundation  of  brick- work. 
And  so,  it  seems,  a  building  which  is  merely  an 
accessory  to  a  removable  thing,  such  as  an  engine- 
house  built  merely  to  protect  a  steam-engine  {ante, 
pp.  58,  60,  63). 

By  reference  to  these  particular  instances,  the  tenant  must 
be  guided  as  to  his  right  to  remove  the  ordinary  articles  which 
he  puts  up  in  the  course  of  his  trade  (a). 


(a)  The  following  may  be  cited 
among  the  numerous  examples  of 
erections  which  ordinarily  occur  in 
practice,  and  which  seem  to  be  of 
the  nature  of  trade-fixtures: — the 
plant  of  a  brewer,  distiller,  &c.  ; 
pumps,  engines,  cisterns,  crane:*, 
forges,  presses,  &c. ;  shop-fittingn, 


such  as  counters,  desks,  drawers, 
shelves,  partitions,  glass-fronts, 
g^-pipes,  &c. ;  iron  safes,  closets 
or  repositories ;  with  other  thinffs 
of  the  same  description,  as  usually 
erected  in  manufactories,  shops,  or 
warehouses,  for  the  conyenienoe  of 
trade. 
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the  tenant  may  remove  such  erection,  notwithstanding  it  is  the 
means  or  instrument  of  obtaining  the  profits  of  the  land ;  sub- 
ject, however,  to  the  former  observations  as  to  the  extent  and 
character  of  the  addition.  Thus,  a  tenant  may  take  away  a 
mill  for  making  cider  ;  or  machinery  for  working  mines  and 
collieries ;  or,  as  it  would  seem,  utensils  set  up  for  manufac- 
turing salt  from  springs  upon  the  demised  premises.  Fixtures 
of  this  description  belong  to  a  class  of  cases  which  have  been 
denominated  mixed  cases.  With  respect  to  the  right  of  re- 
moval in  these  instances,  the  reader  is  referred  to  Part  I., 
Chap,  n.,  Sect.  3  (p.  97  et  seq.). 

IV.  Tenants  of  nursery  gardens  and  grounds  are  legally  enti- 
tled, before  the  end  of  the  term,  to  remove  and  dispose  of 
the  young  trees,  shrubs,  &c.,  which  they  have  planted  for  the 
purpose  of  sale.  And  so  also  fruit  trees,  though  of  full  bear- 
ing age,  if  they  are  nursery  trees  such  as  the  tenant  might 
fairly  deal  with  in  his  trade  [antey  p.  100).  A  nurseryman 
cannot,  however,  at  the  close  of  his  term,  plough  up  straw- 
berry-beds in  full  bearing,  without  any  reasonable  object  in 
view  {antey  p.  101).  There  seems  to  be  no  reason  why  a 
nurseryman  should  not  be  allowed  to  take  down  hot-houses, 
green-houses,  forcing-pits,  &c.,  which  he  has  built  during  his 
tenancy,  for  the  pur2)oses  of  his  business,  although  a  private 
person  could  not  do  so  (as  to  this  see  ante^  p.  103). 

The  Agricultural  Holdings  Act,  1883,  confers  upon  market^ 
gardeners  a  right  to  compensation  for  the  erection  of  build- 
ings, the  making  of  gardens,  &c.  ;  and,  under  and  subject  to 
the  provisions  of  the  same  statute,  such  persons  may,  in  some 
cases,  claim  to  remove  buildings  and  fixtures,  but  not  things 
growing  in  the  soil  {ante,  pp.  80  et  seq.^  101). 

K  private  person  is  not  at  liberty  to  sell  and  remove  young 
fruit  trees,  shrubs,  &c.,  planted  by  himself,  not  in  the  way  of 
trade  ;  nor  even  a  border  of  box  ;  nor  flowers  {ante,  p.  102). 

V.  A  tenant  must  remove  his  fixtures  before  the  expiration 
of  his  tenancy  ;  for  he  is  not  at  liberty  to  insist  on  his  claim 
afterwards  {ante,  p.  127  et  seq,).  This  must  be  considered  as 
the  rule  in  general  cases.  But  if  a  tenant  continues  in  posses- 
sion of  the  premises  after  the  end  of  his  term,  it  seems  that  he 
may  be  entitled,  during  such  further  period  of  possession,  as  he 
holds  the  premises  under  a  right  still  to  consider  himself  as 
tenant,  to  remove  the  fixtures  which  he  had  previously  neg- 
lected to  take  away.  As,  however,  there  is  considerable  diffi- 
culty in  saying  what  are  the  cases  falling  within  this  qualifi- 
cation of  the  general  rule,  it  will  be  well  to  refer  to  the  pages 
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of  the  text)  where  the  subject  has  been  fullj  discussed.     (See 
ante,  p.  134  et  seq.). 

If  the  interest  which  the  tenant  has  in  the  demised  premises 
is  uncertain,  as,  if  he  is  tenant  strictly  at  will,  or  tenant  pour 
outer  vie,  &c.,  in  this  case  he  will,  in  general,  be  allowed  a 
reasonable  time  to  remove  his  fixtures  after  the  actual  deter- 
mination of  his  tenancy  {ante,  p.  143). 

VI.  The  several  rules  laid  down  in  the  foregoing  pages  are 
alike  applicable,  whether  the  tenant  holds  by  lease  under  seal, 
or  by  parol  demise.  With  respect  also  to  the  description  of  fix- 
tures which  a  tenant  is  authorized  to  remove  as  against  his 
landlord,  there  is  no  distinction  whether  the  party  is  lessee 
for  life,  for  years,  or  merely  tenant  from  year  to  year,  &c. 

But  in  applying  these  rules  to  practice,  it  should  be  ob- 
served, that  the  rights  both  of  landlord  and  tenant,  in  respect 
of  fixtures,  are  frequently  varied  and  controlled  by  the 
express  terms  of  the  demise y  or  by  the  circumstances  under  which 
the  tenancy  was  originally  created.  Thus,  if  a  tenant  cove- 
nants to  repair  the  demised  premises  and  all  erections,  &c., 
built,  or  that  may  be  afterwards  built  thereon,  such  a  covenant 
will  prevent  the  tenant  from  taking  down  an  erection  put  up 
by  himself,  although  it  was  intended  for  the  purpose  of  trade, 
and  might  have  been  removed  but  for  the  covenant  in  ques- 
tion.    (See  ante,  Part  I.,  Chap.  II.,  Sect.  6,  p.  145  et  seq,). 

Therefore,  before  a  tenant  severs  an  article  from  the  free- 
hold, it  is  necessary  that  he  should  examine  his  claim,  not  only 
with  reference  to  the  general  law  of  fixtures,  but  also  as  it 
may  be  affected  by  any  covenant  or  stipulation,  express  or  im- 
plied, in  his  lease,  &c.  So,  if  a  tenant,  at  the  expiration  of  his 
term,  is  desirous  of  renewing  it,  or  if  he  enters  into  any  fresh 
agreement  respecting  the  premises,  he  should  be  careful  to 
make  a  stipulation  as  to  his  fixtures  ;  otherwise,  by  making 
such  fresh  engagement,  he  may  lose  his  property  in  them 
altogether  {ante,  p.  155  et  seq.). 

VII.  A  tenant  may  so  put  up  machinery,  or  so  construct  an 
erection  or  building,  that  it  will  not  be  considered  to  be  affixed 
to  the  freehold  in  contemplation  of  law.  And  then,  whatever 
its  purpose  may  be,  and  however  substantial  it  is  in  itself,  the 
landlord  will  have  no  right  to  it  at  the  end  of  the  term.  For, 
unless  a  thing  is  absolutely  attached  te  the  realty,  by  being 
let  into  the  ground,  or  united  to  the  freehold  by  means  of 
nails,  screws,  bolts,  mortar,  or  the  like,  the  law  regards  it  as  a 
mere  loose  and  moveable  chattel  {ante,  p.  2). 
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Thus,  if  a  tenant  erects  a  barn,  granary,  stable,  or  any 
other  building,  upon  blocks,  roUers,  staddles,  stilts,  or  pillars, 
the  landlord  is  not  entitled  to  it  as  part  of  his  freehold.  So, 
vessels  or  utensils  supported  on  brick-work,  frames,  or  horses 
standing  on  the  ground;  metal  flooring  plates,  laid  on  the 
surface  of  the  ground ;  tram-plates  fastened  to  sleepers  not 
embedded  in  the  soil ;  machines  placed  in,  but  not  affixed  to, 
prepared  receptacles  in  the  ground  (ante^  p.  3  e(  seq,) ;  so  also 
of  carpets,  mirrors,  pictures,  &c.,  attached  in  the  ordinary  way 
{an(ey  p.  7). 

By  adopting,  therefore,  these  or  other  similar  modes  of  con- 
struction, a  tenant  may  not  only  make  valuable  additions  to 
his  premises  with  perfect  safety,  but  also  avoid  the  effect  of  a 
covenant  in  his  lease  respecting  the  repair  of  buildings,  &c., 
erected  by  himself  after  the  commencement  of  the  term. 

It  will  frequently  be  found  a  great  security  to  tenants,  and 
may  avoid  litigation,  to  have  special  clauses  inserted  in  their 
leases,  &c.,  as  to  the  disposal  of  their  fixtures  at  the  end  of 
their  term.  It  may  be  provided  by  these  clauses  that  the 
tenant  shaU  be  allowed  to  remove  his  fixtures  within  a  reason- 
able time  after  the  end  of  his  term ;  or  that  he  may  leave  them 
on  the  premises  to  be  valued  to  an  incoming  tenant ;  or  that 
the  landlord  shall  take  them  at  an  appraisement  to  be  made 
in  a  manner  specified.  And  these  provisions  are  particularly 
recommended  where  the  tenant  intends  to  make  considerable 
improvements  and  additions  to  the  premises;  or  where  his 
fixtures  are,  from  the  nature  of  his  occupation,  of  a  valuable 
•  description,  as  in  collieries,  breweries,  &c. ;  or  where  they  are 
in  any  manner  connected  with  the  produce  and  profits  of  land, 
as  in  the  instance,  particularly,  of  farm  leases  (a). 

(«)  For  precedents  of  leases  of  id.y  pp.   155,   156,   163   (3rd  ed.). 

collieries,  &c.,  see  Davidson,  Prcc.  For  a  precedent  of  a  lease  of  a 

vol.v.,pt.  1.  Forprecedentsof  cove-  house  and    fixtures  comprised  in 

nants  as  to  fixtures  or  improve-  a  schedule,  see  2  Prideaux,  Prec. 

ments  in  the  lease  of  a  house,  see  p.  50  (12th  ed.). 
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Appraisement  of  Fixtures, 

A  WRITTEN  valuation  or  appraisement  of  fixtures,  must  have 
the  proper  stamp  required  by  statute,  otherwise  it  cannot  be 
received  in  evidence.  This  is  regulated  by  the  Stamp  Act, 
1870  (33  &  34  Yict.  c.  97,  ss.  3,  16,  17,  38),  by  which  the  fol- 
lowing duties  are  imposed  upon  appraisements  or  valuations 
of  any  property  or  of  any  interest  therein,  or  of  the  annual 
value  thereof,  or  of  any  dilapidations,  or  of  any  repairs  wanted, 
or  of  the  materials,  &c.,  used  in  any  building,  or  of  any  artificers' 
work  whatsoever: — 

£.   *.   d. 

Where  the  amoant  of  the  appraisement  or  valuation 

does  not  exceed  £5   , 0    0    3 

Exceeds  j£o,  and  does  not  exceed  £10   0    0    6 

20   0     1     0 


♦  » 


10 
20 
30 
40 
50 
100 
200 


30   0     1  6 

40   0     2  0 

50   0     2  6 

100   0     6  0 

200   0  10  0 

500   0  16  0 

500 1     0  0 


»> 
I) 


The  above  Act,  however,  exempts  from  stamp  duty  appraise- 
ments, &c.,  made  for,  and  for  the  information  of,  one  party 
only,  and  not  being  in  any  manner  obligatory  as  between 
parties  either  by  agreement  or  operation  of  law ;  or  made  for 
the  purpose  of  ascertaining  the  legacy  or  succession  duty  pay- 
able in  respect  of  the  property  appraised  or  valued.  (See, 
too,  Atkinson  v.  Fell^  5  M.  &  S.  240;  Jackson  v.  Stopherd, 
2  Cr.  &  M.  361.) 

Where  nothing  but  the  mere  value  of  fixtures  is  referred 

appraisers,  for  the  purpose  of  ascertaining  the  amount  due 

.tween  two  parties,  it  is  sufficient  if  the  written  valuation 

IS  an  appraisement  stamp,  and  an  award  stamp  is  not  neces- 

ry.    {Leeds  v.  Burrows,  12  East,  1 ;  Perkins  v.  Potts,  2  Chit. 

/99;  and  see  Bos  v.  Helsham,  L.  E.,  2  Ex.  72.)     But  if,  in 

iscertaining  the  value  of  the  property,  the  matter  assumes  the 

character  of  a  judicial  inquiry,  it  being  intended  that  a  decision 

shall  be  arrived  at  upon  evidence  adduced  by  the  parties,  such 
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decision  may  properly  be  considered  as  an  award.    {Re  Hopper, 
L.  R,  2  Q.  B.  367.) 

An  inventory  of  fixtures  appraised  and  signed  by  brokers, 
whom  the  landlord  and  tenant  appoint  for  the  purpose,  will,  if 
the  tenant  by  his  conduct  adopts  it,  enable  the  landlord  to 
recover  the  price  of  them  as  upon  an  account  stated,  without 
giving  further  evidence  of  the  contract  for  the  sale  of  the 
articles  or  of  their  value.  {Salmon  v.  Watson^  4  Moore  (C.  P.), 
73;  and  see  ayite,  j).  385.) 

And  it  would  seem,  that  where  fixtures  are  purchased  and 
possession  delivered  of  them  upon  such  an  inventory  and  ap- 
praisement, it  amoimts  to  a  part  performance,  sufficient  to  take 
an  agreement  for  the  sale  of  premises  out  of  the  Statute  of 
Frauds.     {Bowers  v.  Cator,  4  Ves.  91;  and  see  an/^,  p.  332.) 

As  to  an  action  lying  against  appraisers  for  incompetence, 
see  Jenkins  v.  Bethaniy  24  L.  J.,  C.  P.  94. 

As  to  stamps,  see  further,  antey  p.  835. 
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MiHceUaneous  Rules  and  Directions  respecting  the  Demise, 
Purchascy  Valuation,  Sfc,  of  Fixtures,  between  Landlord 
and  Tenant,  and  between  Outgoing  and  Incoming  Tenants,8fc. 


1.  Between  Landlord  and  Tenant, 

Upon  the  demise  of  a  house,  &c.,  it  is  usually  agreed  between 
the  landlord  and  the  tenant,  that  **  the  Jixtures  are  to  he  taken 
at  a  valuaiion,^^  This  is  the  form  in  which  questions  of  fixtures 
very  commonly  arise  in  practice ;  and  a  broker  is  then  called 
in  to  determine  what  specific  articles  are  intended,  aiid  the 
amount  which  the  tenant  is  accordingly  to  pay.  Upon  an 
agi'oement  of  this  kind,  the  proper  construction,  in  general, 
appears  to  be,  that  all  such  articles  are  to  be  valued  between 
the  parties,  as  a  tenant  would  in  ordinary  cases  be  entitled  to 
remove  under  the  law  of  fixtures,  if  he  put  them  up  himself 
during  the  term. 

But  when  a  stipulation  of  this  kind  occurs  in  a  covenant  by 
which  a  landlord  agrees  to  make  an  allowance  for  the  fixtures 
at  the  end  of  the  term,  it  would  seem  that  those  articles  should 
alone  bo  valued  at  the  conclusion  of  the  lease,  which  were  paid 
for  by  the  tenant  on  entering  upon  the  premises.  For  it  is 
conceived  that  the  covenant  would  not  extend  to  any  new  erec- 
tions that  have  been  made  by  the  tenant ;  unless,  perhaps, 
where  they  have  been  merely  substituted  for  others  which 
before  formed  a  part  of  the  premises. 

But,  in  all  these  cases,  the  valuation  should  be  made  with 
reference  to  what  appears  to  be  the  real  meaning  and  intention 
of  the  parties,  as  collected  from  the  language  of  the  whole 
agreement,  the  custom  of  the  district,  and  the  general  nature 
of  the  transaction. 

Upon  agreements  between  landlord  and  tenant  for  the  pur- 
chase of  fixtures  merely,  it  is  not  requisite  that  the  confract 
should  bo  in  writing,  as  such  agreements  do  not  fall  within  the 
provisions  of  the  Statute  of  Frauds  (see  ante,  p.  328  et  seq.). 
But  where  there  is  a  written  agreement  between  parties  for 
the  sale  and  purchase  of  fixtures,  it  cannot  be  received  in 
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evidence  unless  it  is  stamped  with  an  agreement  stamp,  if  tlie 
amount  is  5/.  and  upwards  {ante,  p.  336). 

Fixtures  are  considered  so  much  an  integral  part  of  a  house, 
that  upon  an  agreement  for  a  lease,  &c.,  if  nothing  is  said  as 
to  the  fixed  articles  in  the  house,  they  must  be  considered  as 
thrown  into  the  bargain,  and  a  compensation  for  their  uso 
included  in  the  rent  of  the  premises  {antCy  p.  274  et  seq.,  290, 
note  {d) ).  Hence  it  is  a  necessary  caution  in  leases,  assign- 
ments, and  other  conveyances,  when  it  is  intended  that  the 
fixtures  should  be  valued  and  paid  for  separately  from  the  pre- 
mises, that  this  intention  should  be  clearly  expressed,  and  an 
enumeration  of  the  fixtures  made  in  the  instrument  of  convey- 
ance, by  schedule  or  otherwise, 

"Where  a  tenant  has  put  up  fixtui^es  which  he  intends  to 
remove,  and  at  the  close  of  his  tenancy  renews  his  term,  or 
takes  a  new  interest  in  the  premises,  or  makes  any  other 
engagement  with  his  landlord  in  respect  of  the  same,  he  must 
be  careful  to  reserve  his  right  to  take  away  his  fixtures.  For 
hy  entering  into  such  agreements  without  expressly  stipulating 
about  the  removal  of  his  fixtures,  he  may  sometimes  lose  his 
property  in  them  altogether  {ante,  p.  155  et  seq,). 

In  removing  fixtures,  a  tenant  must  do  as  little  injury  as 
possible  to  the  demised  premises ;  and,  as  far  as  it  is  in  his 
power,  should  replace  every  thing  in  its  former  situation.  It 
is  sufficient,  however,  if  he  leaves  the  premises  in  such  a  state 
as  is  most  beneficial  to  those  coming  after  him.  If  he  occasions 
any  unnecessary  injur}'  to  the  premises  in.  taking  away  the 
fixtures,  the  landlord  may  compel  him  to  make  it  good  {ante, 
pp.  69,  93,  124). 

In  leases,  &c.,  of  mills,  breweries,  &c.,  the  fixed  machinery 
and  utensils,  which  form  a  very  valuable  part  of  the  lease,  are 
frequently  demised  to  the  tenant  together  with  the  premises. 
In  those  cases,  the  tenant  will  bo  bound,  under  a  general 
covenant  to  repair,  not  only  to  keep  in  proper  condition  the 
buildings,  &c.,  but  also  every  species  of  article  annexed  to  the 
premises  at  the  commencement  of  his  lease.  And  in  the 
absence  of  a  special  covenant,  the  liability  of  keeping  them  in 
tenantable  repair  will  result  from  the  relation  of  landlord  and 
tenant.  It  is  considered,  however,  that  the  tenant  is  bound  to 
repair  the  fixed  articles  and  utensils  only  so  long  as  they  are 
capable  of  restoration  ;  and  that  he  could  not  be  called  upon 
to  substitute  others  in  lieu  of  those  which  are  worn  out  in  the 
ordinary  use  of  them.  If  the  tenant  himself  puts  up  new  fix- 
tures in  the  place  of  those  which  are  worn  out,  and  incapable 
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of  further  repair,  lie  will  not,  it  seems,  be  entitled  to  remove 
these  at  the  end  of  the  term  {ante,  p.  152). 

The  qualified  property  which,  in  these  cases,  a  tenant  has 
in  the  fixed  articles  demised  to  him  together  with  the  premises, 
subsists  only,  as  against  the  landlord,  as  long  as  they  continue 
annexed  to  the  freehold.  So  that,  if  the  tenant  severs  them 
during  the  term,  they  instantly  belong  to  the  landlord,  and  he 
may  maintain  an  action  for  them  as  personal  chattels,  even 
against  the  tenant  himself  {ante,  pp.  367  et  seq.y  379). 


2.  Between  Outgoing  and  Incoming  l^enants,  8fc» 

When  it  is  agreed  between  an  outgoing  and  incoming  tenant, 
that  the  fixtures  on  the  premises  are  to  be  taken  at  a  valuation, 
the  broker  should  value  such  things  to  the  incoming  tenant,  as, 
under  the  general  law  of  fixtures,  are  removable  between  a 
landlord  and  his  tenant.  And  all  fixed  articles  upon  the  pre- 
mises which  fall  within  this  description  should  be  included  in 
the  valuation,  although  they  may  in  fact  have  been  originally 
purchased  of  the  landlord  by  the  outgoing  tenant.  But  the 
outgoing  tenant  cannot  insist  on  any  thing  being  appraised 
which,  as  against  his  landlord,  he  is  not  legally  authorized  to 
sever ;  nor  will  he  be  entitled  to  any  allowance  for  the  same, 
notwithstanding  he  may  have  put  them  up  at  his  own  expense. 
And  with  respect  to  those  things  which  are  generally  remov- 
able by  a  tenant,  if  any  of  these  were  affixed  to  the  premises 
prior  to  the  demise  to  the  first  tenant,  and  were  not  purchased 
by  him  of  his  landlord,  or  if  the  removal  of  them  would  con- 
travene any  proviso,  covenant,  or  agi'eement  in  the  lease,  they 
ought  not  to  be  valued  to  the  incoming  tenant. 

If  the  property  purchased  by  the  incoming  from  the  outgoing 
tenant,  turns  out  in  fact  to  belong  to  the  house,  and  was 
scheduled  in  the  original  lease,  the  incoming  tenant  may 
recover  the  sum  he  paid  for  it,  in  an  action  against  the  out- 
going tenant  for  money  had  and  received.  And  in  such  an 
action,  it  will  be  no  defence  that  the  outgoing  tenant  did  not 
know  that  the  articles  belonged  to  the  landlord,  and  that  he 
bought  them  himself  of  a  preceding  tenant.  He  wiH,  however, 
have  a  remedy  over  against  the  party  who  sold  them  to  him. 
{Eobtnson  v.  Anderton,  Peake,  94;  and  see  ante,  pp.  290, 
note  {d\  385). 

A  party  taking  an  assignment  of  a  term  when  the  original 
lease  is  nearly  expiring,  ought  to  be  cautious  in  agreeing  to 
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pay  the  full  value  for  the  fixtures,  unless  it  is  ascertained  that 
the  landlord  will  consent  to  a  valuation  of  them  at  the  end  of 
the  term.  For  otherwise,  as  they  must  be  removed  before  the 
lease  expires,  and  when  severed  would  be  sold  at  considerable 
loss,  the  superior  landlord  would  have  it  in  his  power  to  press 
a  sale  to  himself  under  terms  very  disadvantageous  to  the 
tenant. 

So  also,  in  taking  an  underlease  of  premises,  the  party 
should  consider  the  length  of  time  which  the  lease  of  the  mesne 
landlord  has  to  run.  For  in  case  his  reversion  is  of  short 
duration,  he  will  not  have  a  sufficient  inducement  to  repur- 
chase the  fixtures  at  their  f uU  value ;  and  the  underlessee  will 
then  be  compelled  to  dispose  of  them  at  a  loss,  unless  he  has 
stipulated  for  a  valuation  of  them  at  the  end  of  his  term. 
Again,  an  underlessee  should  be  careful  to  ascertain  whether 
the  mesne  landlord  has  entered  into  any  covenant  with  the 
superior  landlord,  affecting  the  right  to  remove  fixtures  which 
may  be  placed  upon  the  demised  premises ;  for,  if  so,  the 
underlessee  may  be  prevented  from  removing  fixtures  affixed 
by  him  during  his  term,  although  by  his  contract  with  the 
mesne  landlord  he  is  entitled  to  do  so  (see  antey  p.  155, 
note  (r)). 

Where  an  incoming  tenant  enters  into  an  arrangement 
with  the  outgoing  tenant  for  the  purchase  of  his  fixtures,  he 
should  require  that  the  landlord  be  made  privy  to  the  trans- 
action. For  if  the  landlord  is  no  party  to  the  agreement,  he 
may  afterwards  insist  that  as  the  articles  were  not  actually 
removed  during  the  outgoing  tenant's  term,  they  fell  in  with 
the  lease,  and  that  the  second  tenant  took  them  only  as  part  of 
the  demised  premises,  and  is,  therefore,  not  entitled  to  remove 
them  {ante,  p.  160,  note(w))- 

In  like  manner,  if  a  tenant  is  desirous  of  leaving  his  fixtures 
at  the  end  of  his  term  to  be  valued  to  an  incoming  tenant,  it ' 
is  absolutely  necessary  that  he  should  obtain  the  consent  of 
the  landlord,  before  he  quits  possession  of  the  premises.  If, 
however,  there  is  a  covenant  in  his  lease  that  the  fixtures  shall 
remain  for  the  benefit  of  the  incoming  tenant,  on  pacing  their 
value,  it  would  appear  that  the  effect  of  this  agreement  is  to 
give  him  a  right  of  leaving  his  fixtures  till  he  can  sell  them 
to  the  succeeding  party,  and  that  his  interest  in  them  remains 
in  the  meantime  {antcy  pp.  141,  142,  162). 

As  to  the  effect  of  custom  in  questions  between  outgoing 
and  incoming  tenants,  see  ante,  pp.  69,  163. 
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The  following  remarks  upon  the  decision  of  the  Court  of 
King's  Bench  in  the  case  of  Elices  v.  Maw  (3  East,  38)  may 
be  of  interest  to  the  reader,  although  it  is  not  meant  thereby 
to  intimate  any  doubt  as  to  the  validity  of  that  decision  as  an 
authority  at  the  present  day. 

It  has  been  shown  in  Chap.  II.  §  1  {ante^  p.  45  et  seq,),  that 
the  passage  there  cited  from  the  Year  Book  (20  H.  7),  upon 
which,  it  appears,  much  reliance  was  placed  by  Ix)rd  Ellen- 
borough,  C.  J.,  in  Elices  v.  Alatc,  in  order  to  prove  that  an 
exception  from  the  general  rule  of  law  obtained  in  early  times 
specifically  in  favour  of  trade,  is  very  far  from  having  any  such 
exclusive  operation ;  and  that,  on  the  contrary,  the  general 
meaning  of  the  exi)ression8  there  found  must  be  greatly  nar- 
rowed and  violated,  not  to  include  other  erections  besides  those 
erected  for  trade  or  manufacture.  And  this  ob&ervation  applies 
with  equal,  if  not  greater,  force  to  the  rest  of  the  early  deci- 
sions; indeed,  the  instances  mentioned  in  some  of  them,  as 
paling,  posts,  &c.,  removable  by  a  lessee,  seem  -rather  in  the 
nature  of  agricultural  erections  (b).  Neither  Lord  Hardwicke 
nor  Lord  Mansfield,  in  their  judgments  in  Lawton  v.  Lawton^ 
Lord  Dudley  v.  Lord  Warde^  and  Lawton  v.  Salmon,  intimate 
any  opinion  that  agricultural  erections  are  subject  to  a  differ- 
ent rule  from  that  which  prevails  in  respect  of  trading  erec- 
tions. Lord  Hardwicke  considered  the  collieries  as  profits  of 
land,  and  held  the  fire  engines  to  be  remova^e,  notwithstand- 
ing they  were  accessories  to  the  enjoyment  of  the  real  estate. 
He  also  approved  of  the  decision  of  Comyns,  C.  B.,  respecting 
the  cider-mill,  *'  although,"  as  he  observed,  **  cider  is  part  of 
the  profits  of  the  real  estate"  (c).  Moreover,  he  remarks  that 
the  general  ground  on  which  the  Courts  proceeded  in  relaxing 
the  old  rule  in  favour  of  tenants  for  life  was,  that  it  is  for  the 
benefit  of  the  public  to  encourage  such  tenants  to  do  what  is 

(a)  See  antey  p.  76.  [c)  Lord  Ellenborough  takes  the 

\b)   Vide  Br.    Ab.    Tit.   Waste,  same  view  of  tht  se  cases,  and  ad- 

pl.   104  ;  Id.  Tit.  Chatteli>,   pi.  7.  mits  that  the  erections  were  put 

And  see  Yr.  Bk.,  21  H.  7,  p.  26 ;  up  in  part  for  the  enjoyment  of 

Cooke  »  Caip,  Moore.  177;   Doy  v.  the  profits  of  land,     ^ee  3  East,  at 

hhbitch,  Cro.  E!iz.  374.  p.  ')4. 
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adyantageous  to  their  estates.  So,  Lord  Mansfield  in  the  case 
of  Latcton  v.  Salmon^  although  he  regarded  the  salt-pans  as 
accessory  to  land  (in  which  also  Lord  Ellenborough  concurred, 
and  said  that  they  were  not  considered  as  the  means  or  instru- 
ment of  carrying  on  trade),  yet  thought  that  such  articles 
would  be  removable  by  a  tenant.  And  it  must  be  presumed 
that  his  Lordship  did  not  intend  to  confine  his  obserrations,  as 
to  the  salt-pans  being  accessory  to  land,  to  the  case  before 
him,  which  was  between  heir  and  executor,  for  it  would  be  a 
difficult  proposition  to  maintain,  that  an  article  should  be  con- 
sidered an  accessory  to  land  as  between  heir  and  executor, 
but  an  accessory  to  trade  as  between  landlord  and  tenant. 
Again  in  Fitzherhert  v.  Shaw,  Mr.  Justice  Gould  is  reported 
to  have  been  clearly  of  opinion  at  the  trial,  that  a  tenant 
was  entitled  to  take  away  a  stable,  a  shed,  and  some  posts 
and  rails ;  and  it  may,  therefore,  at  least  be  inferred  from 
this  opinion,  that  the  principle  on  which  the  case  of  Elwes 
V.  Matv  was  decided,  was  not  perfectly  recognized,  or  gener- 
ally understood,  in  the  time  of  this  learned  judge.  And  so 
in  the  case  relating  to  the  barn,  before  Treby,  C.  J.,  it  is 
certainly  true,  as  observed  by  Lord  Ellenborough,  that,  owing 
to  the  construction  of  the  article,  it  did  not  come  within  the 
law  of  fixtures ;  but  Mr.  Justice  BuUer,  in  his  comment  upon 
this  case,  treats  the  bam  as  if  it  had  been  actually  fixed,  and 
expresses  a  decided  opinion,  that  such  a  building  would  be 
removable,  on  the  general  ground  of  the  exception  in  favour 
of  tenants.  The  case  of  Dean  v.  Allalley  has  not,  perhaps, 
such  a  distinct  reference  to  agriculture  as  to  amount  to  an 
express  authority  for  the  removal  of  agricultural  erections. 
Yet,  it  should  be  observed  that  the  concluding  part  of  Lord 
Kenyon's  judgment  in  that  case  extends  the  privilege  to  trade 
erections,  or  (disjunctively)  to  such  as  were  constructed  like  the 
barns  in  question.  Moreover,  the  description  given  of  these 
buildings  in  the  M.S.  note  cited  by  counsel  in  Elwes  v.  Mate, 
as  well  as  their  name,  and  the  purposes  for  which  such  erec- 
tions are  usually  made,  confirm  the  supposition  that  Lord 
Kenj'on's  opinion  may  be  considered  an  authority  for  the 
removal  of  at  least  some  species  of  agricultural  erections ;  and 
indeed  Lord  Ellenborough  seems  to  have  so  treated  it  in  one 
part  of  his  j  udgment.  That  Lord  Kenyon  did  assign  a  very 
extensive  latitude  to  the  rule  in  favour  of  trade  fixtures, 
appeals  from  his  observations  in  the  subsequent  case  of 
Penton  v.  Rohart. 

According  to  this  view  of  the  authorities  antecedent  to  the 
case  of  Elwes  v.  Maio,  it  seems  difficult  to  acquiesce  in  the 
opinion  expressed  by  Lord  Ellenborough,  that  the  doctrine 
sought  to  De  established  by  the  defendant  **  was  contrary  to 
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the  uniform  current  of  legal  authorities."  The  true  state  of 
the  question  (as  observed  in  one  part  of  his  Lordship's  judg- 
ment) appears  rather  to  be,  that  no  adjudged  case  had  then 
gone  the  length  of  establishing  that  buildings  subservient  to 
purposes  of  agriculture,  as  distinguished  from  those  of  trade, 
were  removable  by  the  tenant  who  built  them  during  his 
term.  But  admitting  that  no  case  is  to  be  found  among  the 
more  ancient  authorities  in  favour  of  agricultural  erections,  it 
should  be  recollected  that  the  mode  of  agriculture  pursued  in 
early  times  was  extremely  simple,  and  that  the  implements  of 
husbandry  then  in  use  were  defective  and  of  very  little  value : 
inasmuch  as,  for  a  period  subsequent  to  that  over  which  the 
Year  Books  extend,  the  English  may  rather  be  considered  a 
pastoral  than  an  agricultural  nation  ((/). 

But  the  rule  laid  down  in  the  case  of  Elwes  v.  Maw  appears 
liable  to  further  objection,  on  account  of  the  narrow  grounds 
upon  which  it  rests.  It  is  universally  allowed  that  the  privi- 
lege in  respect  of  trade  is  not  confined  to  trade  according  to 
the  strict  meaning  and  construction  of  former  Bankruptcy  Acts ; 
and  it  would  seem  that  many  branches  of  husbandry  have  a 
strong  affinity  to  trade  in  an  enlarged  sense  of  the  expression; 
for  instance,  the  dealings  of  a  farmer  in  stock,  wool,  and  bark, 
&c.,  the  making  of  charcoal,  growing  and  preparing  flax,  or 
the  manufacturing  of  hoops,  which,  in  some  of  the  counties  of 
England,  is  a  considerable  source  of  the  profits  of  a  farm.  In 
this  view  of  the  subject,  the  making  of  cheese  on  a  farm,  or 
the  preparing  of  grain  for  market  by  means  of  a  threshing- 
machine,  may,  with  equal  reason,  be  considered  a  manufac- 
ture or  a  species  of  trade,  as  the  making  of  cider  from  the 
produce  of  an  orchard  annually  renewing  {e). 

But  the  strongest  objection  to  the  distinction  established  by 
the  case  of  Ehves  v.  Maw  is,  that  the  principle  on  which  trade 
fixtures  are  permitted  to  be  removed,  applies  with  equal  reason 
to  agricultural  erections.     The  principle  of  the  trade  cases  is 


(d)  Vide  Strutt's  Antiquities, 
vol.  ii.,  ou  the  Husbandry  of  the 
English.  And  see  Fortescue  de 
Laudibus  Legum  Anglice,  ch.  29. 

(e)  Lord  EUenborough  considers 
the  cider-mill  as  an  accessory  to  a 
species  of  trade.  The  manufac- 
turing of  cider  and  perry  is  an 
object  of  British  husbandry,  which 
in  our  fruit  countries  is  of  gfreat 
importance.  In  the  county  of 
Worcester,  where  it  seems  the 
question  in  the  Cider  Mill  Case 
arose,  there  is  upon  most  of  the 


farms  a  mill  for  the  purpose  of 
making  cider  from  the  fruit  grow- 
ing in  the  orchards  and  fields  of 
the  farm.  The  cider  is  made  by 
the  farm-tenants  for  the  consump- 
tion of  their  families,  and  for  the 
purpose  of  sale.  In  some  instances 
the  cider  is  sold  directly  from  the 
mill  and  press,  in  the  state  of 
expressed  juice,  to  persons  who 
collect  it  from  the  different  farms, 
and  afterwards  manufacture  it  for 
market. 
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that  of  public  policy,  it  being  for  the  benefit  of  the  public  to 
encourage  tenants  to  make  useful  additions  to  their  premises, 
and  to  avail  themselves  of  modem  improvements  in  arts  and 
manufactures.  Husbandry,  according  to  present  practice,  has 
become  a  scientific  pursuit ;  the  increased  produce  and  profits 
of  the  land  depend  upon  the  expenditure  of  capital,  and  the 
exercise  of  intelligence  in  the  improved  modes  of  cultivation  ; 
and  according  to  these  improved  modes  much  valuable  machi- 
nery is  employed,  which  requires  to  be  substantially  affixed  to 
the  premises :  and  it  is  obvious  that  the  industry  of  the  farmer 
is  more  productive  in  proportion  to  the  better  disposition  of 
his  buildings,  and  the  facilities  he  possesses  for  rearing  and 
keeping  stock,  and  storing  and  preparing  his  produce.  If, 
therefore,  the  principle  of  the  indulgence  to  tenants  be  deemed 
of  beneficial  tendency,  as  it  affects  the  interests  and  protects 
the  improvements  of  the  manufacturer,  the  distinction  must 
have  been  very  refined  upon  which  it  was  thought  politic  to 
deny  the  same  advantages  to  the  agricultural  tenant.  Indeed, 
Lord  Ellenborough  seems  to  have  felt  the  force  of  this  objec- 
tion ;  and  it  is  observable  that,  in  one  part  of  his  judgment,  he 
rested  his  argument  against  agricultural  tenants  on  a  more 
technical  ground  ;  for  he  said  that  machinery  and  erections 
might  be  removed  when  they  were  accessory  to  trade,  because 
trade  is  a  matter  of  a  personal  nature,  and  not  real  or  local. 
But  as  this  is  a  principle  which  obviously  embraces  a  variety 
of  claims  which  have  no  reference  to  trade,  it  would  make  the 
case  of  the  agi'icultural  tenant  one  of  still  greater  hardship, 
than  if  the  less  comprehensive  rule  of  confining  the  exception 
strictly  to  trading  fixtures  were  insisted  upon. 

From  the  above  remarks  the  reader  may  be  led  to  think 
that  the  decision  in  Elices  v.  Maio  drew,  for  the  first  time,  an 
imnecessary  distinction  between  trade  fixtures  and  those  for 
agricultural  purposes.  This  distinction,  however,  the  Legis- 
lature by  the  Agricultural  Holdings  (England)  Act,  1883,  has 
now  gone  far  to  abolish. 
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THE  AGEICULTUEAL  HOLDINGS  (ENGLAND) 

ACT,  1883. 

[46&47  Vicr.  c.  61.] 


An  Act  for  amending  the  Law  relating  to  Agricultural 
Holdings  in  Eogland.  [25th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

PAET  I. — Improvements. 
Compensation  for  Improvements. 

1.  Subject  as  in  this  Act  mentioned,  where  a  tenant  has  General  right 
made  on  his  holding  any  improvement  comprised  in  the  First  of  tenant  to 
Schedule  hereto,  he  shall,  on  and  after  the  commencement  of  pompenaa- 
this  Act,  be  entitled  on  quitting  his  holding  at  the  determina-     ^^' 

tion  of  a  tenancy  to  obtain  from  the  landlord  as  compensation 
under  this  Act  for  such  improvement  such  sum  as  fairly  repre- 
sents the  value  of  the  improvement  to  an  incoming  tenant : 
Provided  always,  that  in  estimating  the  value  of  any  improve- 
ment in  the  First  Schedule  hereto  there  shall  not  be  taken  into 
accoimt  as  part  of  the  improvement  made  by  the  tenant  what 
is  justly  due  to  the  inherent  capabilities  of  tiie  soil. 

As  to  Improvements  executed  before  the  Commencement  of  Act, 

2.  Compensation  under  this  Act  shall  not  be  payable  in  Roetriction  as 
respect  of  improvements  executed  before  the  commencement  of  to  improve- 
this  Act,  with  the  exceptions  following,  that —  ?f?**  before 

(1)  Where  a  tenant  has  within  ten  years  before  the  com- 
mencement  of  this  Act  made  an  imi)r(>vement  mentioned  in 
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the  tliird  part  of  the  First  Schedule  hereto,  and  he  is  not 
entitled  under  any  contract,  or  custom,  or  under  the  Agri- 

38  &  39  Viot.  cultural  Holdings  (England)  Act,  1875,  to  compensation 

c.  92.  in  respect  of  such  improvement ;  or 

(2)  Where  a  tenant  has  executed  an  improvement  men- 
tioned in  the  first  or  second  part  of  the  said  First  Schedule 
within  ten  years  previous  to  the  commencement  of  this 
Act,  and  he  is  not  entitled  under  any  contract,  or  custopi, 
or  under  the  Agricultural  Holdings  (England)  Act,  1875, 
to  compensation  in  respect  of  such  improvement,  and  the 
landlord  within  one  year  after  tlie  commencement  of  this 
Act  declares  in  writing  his  consent  to  the  making  of  such 
improvement,  then  such  tenant  on  quitting  his  holding  at 
the  determination  of  a  tenancy  after  the  commencement  of 
this  Act  may  claim  compensation  under  this  Act  in  respec»t 
of  such  improvement  in  the  same  manner  as  if  this  Act 
had  been  in  force  at  the  time  of  the  execution  of  such 
improvement. 

As  to  Improvements  executed  after  the  Commencement  of  Act, 

Consent  of  3.  Compensation  under  this  Act  shall  not  be  payable  in 

landlord  as  to  respect  of  any  improvement  mentioned  in  the  first  part  of  the 
improvement  Fjrgt  Schedule  hereto,  and  executed  after  the  commencement 
Schedule  ^^  *^^®  '^^*»  unless  the  landlord,  or  his  agent  duly  authorised 

Part  I.  '  in  that  behalf,  has,  previously  to  the  execution  of  the  improve- 
ment and  after  the  passing  of  this  Act,  consented  in  writing  to 
the  making  of  such  improvement,  and  any  such  consent  may 
be  given  by  the  landlord  unconditionally,  or  upon  such  terms 
as  to  compensation,  or  otherwise,  as  may  be  •  agreed  upon 
between  the  landlord  and  the  tenant,  and  in  the  event  of  any 
agreement  being  made  between  the  landlord  and  the  tenant, 
any  compensation  payable  thereunder  shall  be  deemed  to  be 
substituted  for  compensation  imder  this  Act. 

Notice  to  4.  Compensation  under  this  Act  shall  not  be  payable  in 

landlord  as  to  respect  of  any  improvement  mentioned  in  the  second  part  of 
in^rst"^^  the  First  Schedule  hereto,  and  executed,  after  the  commenco- 
Schedule,  ment  of  this  Act,  unless  the  tenant  has,  not  more  than  three 
Fart  II.  months  and  not  less  than  two  months  before  beginning  to 

execute  such  improvement,  given  to  the  landlord,  or  his  agent 
duly  authorised  in  that  behalf,  notice  in  writing  of  his  inten- 
tion so  to  do,  and  of  the  manner  in  which  he  proposes  to  do 
the  intended  work,  and  upon  such  notice  being  given,  the 
landlord  and  tenant  may  agree  on  the  terms  as  to  compensa- 
tion or  otherwise  on  which  the  improvement  is  to  be  executed, 
and  in  the  event  of  any  such  agreement  being  made,  any  com- 
pensation payable  thereunder  shall  be  deemed  to  be  substituted 
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for  compensation  under  this  Act,  or  tlie  landlord  may,  unless 
the  notice  of  the  tenant  is  previously  withdrawn,  undertake  to 
execute  the  improvement  himself,  and  may  execute  the  same 
in  any  reasonable  and  proper  manner  which  he  thints  fit,  and 
charge  the  tenant  with  a  sum  not  exceeding  five  pounds  per 
centum  per  annum  on  the  outlay  incurred  in  executing  the 
improvement,  or  not  exceeding  such  annual  sum  payable  for 
p.  period  of  twenty-five  years  as  will  repay  such  outlay  in 
the  said  period,  with  interest  at  the  rate  of  three  per  centum 
per  annum,  such  annual  sum  to  be  recoverable  as  rent.  In 
default  of  any  such  agreement  or  undertaking,  and  also  in 
the  event  of  the  landlord  failing  to  comply  with  his  imder- 
taking  within  a  reasonable  time,  the  tenant  may  execute  the 
improvement  himself,  and  shall  in  respect  thereof  be  entitled 
to  comj>ensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense 
with  any  notice  under  this  section,  and  come  to  an  agreement 
in  a  lease  or  otherwise  between  themselves  in  the  same  manner 
and  of  the  same  validity  as  if  such  notice  had  been  given. 

5.  Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  Reservation 
current  at  the  commencement  of  this  Act,  any  agreement  in  as  to  existiDg 
writing  or  custom,  or  the  Agricultural  Iloldings  (England)  Act,  and  future 
1875,  provides  specific  compensation  for  any  improvement  com-  ^^^^y    ° 
prised  in  the  First  Schedule  hereto,  compensation  in  respect  of 
such  improvement,  although  executed  after  the  commencement 
of  this  Act,  shall  be  payable  in  pursuance  of  such  agreement, 
custom,  or  Act  of  Parliament,  and  shall  be  deemed  to  be  sub- 
stituted for  compensation  under  this  Act. 

Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy 
beginning  after  the  commencement  of  this  Act,  any  particular 
agreement  in  writing  secures  to  the  tenant  for  any  improve- 
ment mentioned  in  the  third  part  of  the  First  Schedule  hereto, 
and  executed  after  the  commencement  of  this  Act,  fair  and 
reasonable  compensation,  having  regard  to  the  circumstances 
existing  at  the  time  of  making  such  agreement,  then  in  such 
case  the  compensation  in  respect  of  such  improvement  shall 
be  payable  in  pursuance  of  the  particular  agreement,  and 
shall  be  deemed  to  be  substituted  for  compensation  under 
this  Act. 

The  last  preceding  provision  of  this  section  relating  to  a  par- 
ticular agreement  shall  apply  in  the  case  of  a  tenancy  under 
a  contract  of  tenancy  current  at  the  commencement  of  this  Act 
in  respect  of  an  improvement  mentioned  in  the  third  part  of 
the  First  Schedule  hereto,  specific  compensation  for  which  is  not 
provided  by  any  agreement  in  writing,  or  custom,  or  the  Agri- 
cultural Holdings  Act,  1875. 
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Regulations  as  to  Competisation  for  Improvements. 

6.  In  the  ascertainment  of  the  amount  of  the  compensation 
under  this  Act  payable  to  the  tenant  in  respect  of  any  improve- 
ment there  shall  be  taken  into  account  in  reduction  thereof  : 

(fl)  Any  benefit  which  the  landlord  has  given  or  allowed  to 
the  tenant  in  consideration  of  the  tenant  executing  the 
improvement;  and 

{h)  In  the  case  of  compensation  for  manures  the  value  of 
the  manure  that  would  have  been  produced  by  the  con- 
sumption on  the  holding  of  any  ha}',  straw,  roots,  or  green 
crops  sold  off  or  removed  from  the  holding  within  the  last 
two  years  of  the  tenancy  or  other  less  time  for  which  the 
tenancy  has  endured,  except  as  far  as  a  proper  return  of 
manure  to  the  holding  has  been  made  in  respect  of  such 
produce  so  sold  off  or  removed  therefrom ;  and 

(c)  Any  sums  due  to  the  landlord  in  respect  of  rent  or  in 
respect  of  any  waste  committed  or  permitted  by  the  tenant, 
or  in  respect  of  any  breach  of  covenant  or  other  agree- 
ment connected  with  the  contract  of  tenancy  committed  by 
the  tenant,  also  any  taxes,  rates,  and  tithe  rent-charge 
due  or  becoming  due  in  respect  of  the  holding  to  which 
the  tenant  is  liable  as  between  him  and  the  landlord. 

There  shall  be  taken  into  account  in  augmentation  of  the 
tenant's  compensation — 

{d)  Any  sum  due  to  the  tenant  for  compensation  in  respeot 
of  a  breach  of  covenant  or  other  agreement  connected 
with  a  contract  of  tenancy  and  committed  by  the  land- 
lord. 

Nothing  in  this  section  shall  enable  a  landlord  to  obtain 
under  this  Act  compensation  in  respect  of  waste  by  the  tenant 
or  of  breach  by  the  tenant  committed  or  permitted  in  relation 
to  a  matter  of  husbandry  more  than  four  years  before  the 
determination  of  the  tenancy. 

Procedure. 

7.  A  tenant  claiming  compensation  under  this  Act  shall,  two 
months  at  least  before  the  determination  of  the  tenancy,  give 
notice  in  writing  to  the  landlord  of  his  intention  to  make  such 
claim. 

Where  a  tenant  gives  such  notice,  the  landlord  may,  before 
the  determination  of  the  tenancy,  or  within  fourteen  days 
thereafter,  give  a  coimter-notice  in  writing  to  the  tenant  of 
his  intention  to  make  a  claim  in  respect  of  any  waste  or  any 
breach  of  covenant  or  other  agreement. 

Every  such  notice  and  cohnter-notice  shall  state,  as  far  aa 
reasonably  may  be,  the  particulars  and  amount  of  the  in- 
tended claim. 
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8.  The  landlord  and  the  tenant  may  agree  on  the  amount  Compensation 
and  mode  and  time  of  payment  of  compensation  to  be  paid  agreed  or 
under  this  Act.  ^^^ 

If  in  any  case  they  do  not  so  agree  the  difference  shall  be 
settled  by  a  reference. 

9.  Where  there  is  a  reference  imder  this  Act,  a  referee,  Appointment 
or  two  referees  and  an  umpire,  shall  bo  appointed  as  fol-  o^™'®™®  or 

lows:—  umpii^*^ 

(1)  If  the  parties  concur,  there  may  be  a  single  referee 
appointed  by  them  jointly  : 

(2)  If  before  award  the  single  referee  dies  or  becomes 
incapable  of  acting,  or  for  seven  days  after  notice  from 
the  parties,  or  either  of  them,  requiring  him  to  act,  fails 
to  act,  the  proceedings  shall  begin  afresh,  as  if  no  referee 
had  been  appointed : 

(3)  If  the  parties  do  not  concur  in  the  appointment  of  a 
single  referee,  each  of  them  shall  appoint  a  referee : 

(4)  If  before  award  one  of  two  referees  dies  or  becomes 
incapable  of  acting,  or  for  seven  days  after  notice  from 
either  party  requiring  him  to  act,  fails  to  act,  the  party 
appointing  him  shall  appoint  another  referee  : 

(5)  Notice  of  every  appointment  of  a  referee  by  either 
party  shall  bo  given  to  the  other  party  : 

(6)  If  for  fourteen  days  after  notice  by  one  party  to  the 
other  to  appoint  a  referee,  or  another  referee,  the  other 
party  fails  to  do  so,  then,  on  the  application  of  the  party 
giving  notice,  the  county  court  shaU  within  fourteen 
days  appoint  a  competent  and  impartial  person  to  be  a 
referee  : 

(7)  AVhero  two  ref crimes  are  appointed,  then  (subject  to  the 
provisions  of  this  Act)  they  shall  before  they  enter  on 
the  reference  appoint  an  umpire  : 

(8)  If  before  award  an  umpire  dies  or  becomes  incapable 
of  acting,  the  referees  shall  appoint  another  umpire  : 

(9)  If  for  seven  days  after  request  from  either  party  the 
referees  fail  to  appoint  an  umpire,  or  another  umpire, 
then,  on  the  application  of  either  part}^,  the  county 
court  shall  within  fourteen  days  appoint  a  competent  and 
impartial  person  to  be  the  umpire. 

(10)  Every  appointment,  notice,  and  request  under  this 
section  shall  be  in  writing. 

10.  Provided  that,  where  two  referees  are  appointed,  an  Bequisition  > 
umpire  may  be  appointed  as  follows  :  for  appoint- 

(1)  If  either  party,  on  appointing  a  referee,  requires,  by  "^^'^^of 
notice  in  writing  to  the  other,  that  the  umpire  shall  be  Land      ^ 
appointed  by  the  Land  Commissioners  for  England,  then  Commis- 
sioners, &c. 
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the  umpire  and  any  successor  to  him,  shall  be  appointed, 
on  the  application  of  either  party,  by  those  oommis- 
sioners. 
(2)  In  every  other  case,  if  either  party  on  appointing  a 
referee  requii'es,  by  notice  in  writing  to  the  other,  that 
the  umpire  shall  be  appointed  by  the  county  court,  then, 
unless  the  other  party  dissents  by  notice  in  writing  there- 
from, the  umpire,  and  any  successor  to  him,  shall  on  the 
application  of  either  party  be  so  appointed,  and  in  case 
of  such  dissent  the  umpire,  and  any  successor  to  him, 
shall  be  appointed,  on  the  application  of  either  party,  by 
the  Land  Commissioners  for  England. 

Exercise  of  11.  The  powers  of  the  county  court  under  this  Act  relative 

powers  of         to  the  appointment  of  a  referee  or  umpire  shall  be  ^exercise- 
county  courfc.    ^^j^  ^^  ^^^  j^^^^  ^f  ^^^  ^^^^^  having  jurisdiction,  whether 

he  is  without  or  within  his  district,  and  may,  by  consent  of 
the  parties,  bo  exercised  by  the  registrar  of  the  court. 

Mode  of  12.  The  delivery  to  a  referee  of  his  appointment  shall  be 

submission  to   deemed  a  submission  to  a  reference  by  the  party  delivering 
re  erence.         .^  .  ^^^  neither  party  shall  have  power  to  revoke  a  submis- 
sion, or  the  appointment  of  a  referee,  without  the  consent  of 
the  other. 

Power  for  13    ^he  referee  or  referees  or  imipire  may  call  for  the  pro- 

to  reauire         duction  of  any  sample,  or  voucher,  or  other  document,   or 

production  of   other  evidence  which  is  in  the  possession. or  power  of  either 

documents,       party,  or  which  either  party  can  produce,  and  which  to  the 

administer        referee  or  referees  or  umpire  seems  necessary  for  determi- 

oaths,  &o.        nation  of  the  matters  referred,  and  may  take  the  examination 

of  the  parties  and  witnesses  on  oath,  and  may  administer 

oaths,  and  take  afl&rmations;  and  if  any  person  so  sworn  or 

afi&rming  wilfully  and  corrui)tly  gives  false  evidence  he  shall 

be  guilty  of  perjury. 


Power  to  14.  The  referee  or  referees  or  umpire  may  proceed  in  the 

proceed  in        absence  of  either  party  where  the  same  appears  to  him  or 

them  expedient,  after  notice  given  to  the  pai'ties. 


absence. 


Form  of  15.  The  award  shall  be  in  writing,  signed  by  the  referee  or 

award.  referees  or  umpire. 

Time  for  16.  A  single  referee  shall  make  his  award  ready  for  delivery 

award  of  within  twenty-eight  days  after  his  appointment. 

ref  rGM*'  Two  referees  shall  make  their  award  ready  for  delivery 

within  twenty-eight  days  after  the  appointment  of  the  last 

appointed  of  them,  or  within  such  extended  time  (if  any)  as 
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they  from  time  to  time  jointly  fix  by  writing  under  their 
hands,  so  that  they  make  their  award  ready  for  delivery 
within  a  time  not  exceeding  in  the  whole  forty-nine  days 
after  the  appointment  of  the  last  appointed  of  them. 

17.  In  any  case  provided  for  by  sections  three,  four,  or  five,  Award  in 
if.  compensation  is  claimed  under  this  Act,  such  compensation  respect  of 
as  under  any  of  those  sections  is  to  be  deemed  to  be  substituted  cpmpensa- 
for  compensation  under  this  Act,  if  and  so  far  as  the  same  g^^3^a^d6 
can,  consistently  with  the  terms  of  the  agreement,  if  any,  be 
ascertained  by  the  referees  or  the  umpire,  shall  be  awarded  in 

respect  of  any  improvements  thereby  pro^dded  for,  and  the 
award  shall,  when  necessary,  distinguish  such  improvements 
and  the  amount  awarded  in  respect  thereof;  and  an  award 
given  under  this  section  shall  be  subject  to  the  appeal  pro- 
vided by  this  Act. 

18.  Where  two  referees  are  appointed  and  act,  if  they  fail  Refeieoce  to 
to  make  their  award  ready  for  delivery  within  the  time  afore-  and  award  by 
said,  then,  on  the  expiration  of  that  time,  their  authority  n™P"^« 
shall  cease,  and  thereupon  the  matters  referred  to  them  shall 

stand  referred  to  the  umpire. 

The  umpire  shall  make  his  award  ready  for  delivery 
within  twenty-eight  days  after  notice  in  writing  given  to  him 
by  either  party  or  referee  of  the  reference  to  him,  or  within 
such  extended  time  (if  any)  as  the  registrar  of  the  coimty 
court  from  time  to  time  appoints,  on  the  application  of  the 
umpire  or  of  either  part}',  made  before  the  expiration  of  the 
time  appointed  by  or  extended  imder  this  section. 

19.  The  award  shall  not  award  a  sum  generally  for  com-  Award  to 
pensation,  but  shall,  so  far  as  possible,  specify —  fifive  par- 

(cr)  The  several  improvements,  acts,  and  things  in  respect  *^°^^1*"** 
whereof  compensation  is  awarded,  and  the  several  matters 
and  things  taken  into  accoimt  under  the  provisions  of  this 
Act  in  reduction  or  augmentation  of  such  compensation ; 

{b)  The  time  at  which  each  improvement,  act,  or  thing  was 
executed,  done,  committed,  or  permitted ; 

(c)  The  sum  awarded  in  respect  of  each  improvement,  act, 
matter,  and  thing  ;  and 

((/)  TVTiere  the  landlord  desires  to  charge  his  estate  with  the 
amount  of  compensation  found  due  to  the  tenant,  the 
time  at  which,  for  the  purposes  of  such  charge,  each 
improvement,  act,  or  thing  in  respect  of  which  compen- 
sation is  awarded  is  to  be  deemed  to  be  exhausted. 

20.  The  costs  of   and  attending  the  reference,  including  Costs  of 
the  remimeration  of  the   referee  or   referees    and  umpire,  reference. 
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payment. 
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movable, &c. 
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county  court. 


where  tlie  umpire  has  been  required  to  act,  and  including' 
other  proper  expenses,  shall  be  borne  and  paid  by  the  parties 
in  such  proportion  as  to  the  referee  or  referees  or  umpire 
appears  just,  regard  being  had  to  the  reasonableness  or 
unreasonableness  of  the  claim  of  either  party  in  respect  of 
amount,  or  otherwise,  and  to  all  the  circumstances  of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any 
part  of  the  costs  aforesaid  by  the  one  party  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the 
registrar  of  the  county  court,  on  the  application  of  either 
party,  but  that  taxation  shall  be  subject  to  review  by  the 
judge  of  the  county  court. 

21.  The  award  shall  fix  a  day,  not  sooner  than  one  month 
after  the  delivery  of  the  award,  for  the  pa3rment  of  money 
awarded  for  compensation,  costs,  or  otherwise. 

22.  A  submission  or  award  shall  not  be  made  a  rule  of 
any  court,  or  be  removable  by  any  process  into  any  court, 
and  an  award  shall  not  be  questioned  otherwise  than  as  pro- 
vided by  this  Act. 

23.  "Where  the  sum  claimed  for  compensation  exceeds  one 
hundred  pounds,  either  party  may,  within  seven  days  after 
delivery  of  the  award,  appeal  against  it  to  the  judge  of  the 
coimty  court  on  all  or  any  of  the  following  grounds : 

1.  That  the  award  is  invalid; 

2.  That  the  award  proceeds  wholly  or  in  part  upon  an  im- 

proper application  of  or  upon  the  omission  properly  to 
apply  the  special  provisions  of  sections  three,  four,  or 
five  of  this  Act ; 

3.  That  compensation  has  been  awarded  for  improvements, 

acts,  or  things,  breaches  of  covenants  or  agreements, 
or  for  committing  or  permitting  waste,  in  respect  of 
which  the  party  claiming  was  not  entitled  to  compen- 
sation ; 

4.  That  compensation  has  not  been  awarded  for  improve- 

ments, acts,  or  things,  breaches  of  covenants  or  agree- 
ments, or  for  committing  or  permitting  waste,  in  respect 
of  which  the  party  claiming  was  entitled  to  compensa- 
tion ; 
and  the  judge  shall  hear  and  determine  the  appeal,  and  may, 
in  his  discretion,  remit  the  case  to  be  reheard  as  to  the  whole 
or  any  part  thereof  by  the  referee  or  referees  or  umpire,  with 
such  directions  as  he  may  think  fit. 

If  no  appeal  is  so  brought,  the  award  shall  be  final. 
The  decision  of  the  jud^e  of  the  county  court  on  appeal 
shall  be  final,  save  that  the  judge  shall,  at  the  request  of  either 
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party,  state  a  special  case  on  a  question  of  law  for  tlie  judg- 
ment of  the  High  Court  of  Justice,  and  the  decision  of  the  High 
Court  on  the  case,  and  respecting  costs  and  any  other  matter 
connected  therewith,  shall  be  final,  and  the  judge  of  the 
county  court  shall  act  thereon. 

24.  Where  any  money  agreed  or  awarded  or  ordered  on  Recovery  of 
appeal  to  be  paid  for  compensation,  costs,  or  otherwise,  is  not  jompensa- 
paid  within  fourteen  days  after  the  time  when  it  is  agreed  or 
awarded  or  ordered  to  be  paid,  it  shaU  be  recoverable,  upon 
order  made  by  the  judge  of  the  county  court,  as  money  ordered 
by  a  county  court  under  its  ordinary  jurisdiction  to  be  paid  is 
recoverable. 

26.  Where  a  landlord  or  tenant  is  an  infant  without  a  guar-  Appointment 
dian,  or  is  of  unsound  mind,  not  so  found  by  inquisition,  the  °  guardian, 
county  court,  on  the  application  of  any  person  interested,  may 
appoint  a  guardian  of  the  infant  or  person  of  unsound  mind 
for  the  purposes  of  this  Act,  and  may  change  the  guardian  if 
and  as  occasion  requires. 

26.  Where  the  appointment  of  a  person  to  act  as  the  next  ProviaionB 
friend  of  a  married  woman  is  required  for  the  purposes  of  this  reap^p^fif 
Act,  the  county  court  may  make  such  appointment,  and  may  ^omen 
remove  or  change  that  next  friend  if  and  as  occasion  requires. 

A  woman  married  before  the  commencement  of  the  Married  45  &  46  Vict. 
Women's  Property  Act,  1 882,  entitled  for  her  separate  use  to  c.  75. 
land,  her  title  to  which  accrued  before  such  commencement  as 
aforesaid,  and  not  restrained  from  anticipation,  shall,  for  the 
purposes  of  this  Act,  be  in  respect  of  land  as  if  she  was 
unmarried. 

Where  any  other  woman  married  before  the  commence- 
ment of  the  Married  Women's  Property  Act,  1882,  is  desirous 
of  doing  any  act  under  this  Act  in  respect  of  land,  her  title  to 
which  accrued  before  such  commencement  as  aforesaid,  her 
husband's  concurrence  shall  be  requisite,  and  she  shall  be 
examined  apart  from  him  by  the  county  coui*t,  or  by  the  judge 
of  the  coimty  court  for  the  place  where  she  for  the  time  being 
is,  touching  her  knowledge  of  the  nature  and  effect  of  the 
intended  act,  and  it  shall  be  ascertained  that  she  is  acting 
freely  arid  voluntarily. 

27.  The  costs  of  proceedings  in  the  county  court  under  this  Costs  in 
Act  shall  be  in  the  discretion  of  the  court.  ^^^  <»^^- 

The  Lord  Chancellor  may  from  time  to  time  prescribe  a  scale 
of  costs  for  those  proceedings,  and  of  costs  to  be  taxed  by  the 
registrar  of  the  court. 

F.  F  F 
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Advance 
made  by  a 
company. 


eluding  costs,  in  like  manner  and  form  as  in  case  of  a 
charge  which  a  landlord  is  entitled  to  obtain. 

32.  Any  company  now  or  hereafter  incorporated  by  Parlia- 
ment, and  having  power  to  advance  money  for  the  improve- 
ment of  land,  may  take  an  assignment  of  any  charge  made 
by  a  county  court  under  the  provisions  of  this  Act,  upon  such 
terms  and  conditions  as  may  be  agreed  upon  between  such 
company  and  the  person  entitled  to  such  charge ;  and  such 
company  may  assign  any  charge  so  acquired  by  them  to  any 
person  or  persons  whomsoever. 


Time  of 
notice  to 
quit. 


Notice  to  Quit, 

33.  Where  a  half-year's  notice,  expiring  with  a  year  of 
tenancy  is  by  law  necessary  and  sufficient  for  determination 
of  a  tenancy  from  year  to  year,  in  the  case  of  any  such  tenancy 
under  a  contract  of  tenancy  made  either  before  or  after  the 
commencement  of  this  Act,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  Act  be  necessary  and  sufficient  for  the  same, 
unless  the  landlord  and  tenant  of  the  holding,  by  writing 
under  their  hands,  agree  that  this  section  shall  not  apply,  in 
which  case  a  half  year's  notice  shall  continue  to  be  sufficient ; 
but  nothing  in  this  section  shaU  extend  to  a  case  where  the 
tenant  is  adjudged  bankrupt,  or  has  filed  a  petition  for  a 
composition  or  arrangement  with  his  creditors. 


Tenant's 
property  in 
nxturee,  ma- 
chinery, &c. 


Fixtures. 

34.  Where  after  the  commencement  of  this  Act  a  tenant 
affixes  to  his  holding  any  engine,  machinery,  fencing,  or  other 
fixture,  or  erects  any  building  for  which  he  is  not  imder  this 
Act  or  otherwise  entitled  to  compensation,  and  which  is  not  so 
affixed  or  erected  in  pursuance  of  some  obligation  in  that  behalf 
or  instead  of  some  fixture  or  building  belonging  to  the  land- 
lord, then  such  fixture  or  building  shall  be  the  property  of 
and  be  removable  by  the  tenant  before  or  within  a  reasonable 
time  after  the  termination  of  the  tenancy. 

Provided  as  follows : — 

1.  Before  the  removal  of  any  fixture  or  building  the  tenant 
shall  pay  all  rent  owing  by  him,  and  shall  perform  or 
satisfy  aU  other  his  obligations  to  the  landlord  in  respect 
to  the  holding : 

2.  In  the  removal  of  any  fixture  or  building  the  tenant 
shall  not  do  any  avoidable  damage  to  any  other  building 
or  other  part  of  the  holding : 

8.  Immediately  after  the  removal  of  any  fixture  or  building 
the  tenant  shall  make  good  all  damage  occasioned  to  any 
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other  building  or  other  part  of  the  holding  by  the  re- 
moval : 

4.  The  tenant  shall  not  remove  any  fixture  or  building 
without  giving  one  month's  previous  notice  in  writing 
to  the  landlord  of  the  intention  of  the  tenant  to  re- 
move it : 

5.  At  any  time  before  the  expiration  of  the  notice  of  removal 
the  landlord,  by  notice  in  writing  given  by  him  to  the 
tenant,  may  elect  to  purchase  any  fixture  or  building  com- 
prised in  the  notice  of  removal,  and  any  fixture  or  build- 
ing thus  elected  to  be  purchased  shall  be  left  by  the 
tenant,  and  shall  become  the  property  of  the  landlord, 
who  shall  pay  the  tenant  the  fair  value  thereof  to  an 
incoming  tenant  of  the  holding ;  and  any  difference  as 
to  the  value  shall  be  settled  by  a  reference  under  this  Act, 
as  in  case  of  compensation  (but  without  appeal). 


Crown  and  Duchy  Lands, 

36.  This  Act  shall  extend  and  apply  to  land  belonging  to  Application 
Her  Majesty  the  Queen,  her  heirs  and  successors,  in  right  of  of  Act  to 
the  Crown.  Crown  lands. 

"With  respect  to  such  land,  for  the  purposes  of  this  Act,  the 
Commissioners  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  one  of  them,  or  other  the  proper  officer  or  body 
having  charge  of  such  land  for  the  time  being,  or  in  case  there 
is  no  such  officer  or  body,  then  such  person  as  Her  Majesty, 
her  heirs  or  successors,  may  appoint  in  writing  under  the  Koyal 
Sign  Manual,  shall  represent  Her  Majesty,  her  heirs  and  suc- 
cessors, and  shall  be  deemed  to  be  the  landlord. 

Any  compensation  payable  under  this  Act  by  the  Commis- 
sioners of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues, 
or  either  of  them,  in  respect  of  an  improvement  mentioned  in 
the  first  or  second  part  of  the  First  Schedule  hereto,  shall  be 
deemed  to  be  payable  in  respect  of  an  improvement  of  land 
within  section  one  of  the  CVown  Lands  Act,  1866,  and  the 
amount  thereof  shall  be  charged  and  repaid  as  in  that  section 
provided  with  respect  to  the  costs,  charges,  and  expenses  therein 
mentioned. 

Any  compensation  payable  under  this  Act  by  those  Commis- 
sioners, or  either  of  them,  in  respect  of  an  improvement 
mentioned  in  the  third  part  of  the  First  Schedule  hereto,  shall 
be  deemed  to  be  part  of  the  expenses  of  the  management  of 
the  Land  Revenues  of  the  Crown,  and  shall  be  payable  to  those 
Commissioners  out  of  such  money  and  in  such  manner  as  the 
last-mentioned  expenses  jure  by  law  payable. 
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Application         36.  This  Act  shall  extend  and  apply  to  land  belonging  to 

of  Act  to  land  Her  Majesty,  her  heirs  and  successors,  in  right  of  the  Duchy 

of  Duchy  of     of  Lancaster. 

Lianoaster.  "With  respect  to  such  land  for  the  purposes  of  this  Act,  the 

Giancellor  for  the  time  being  of  the  Duchy  shall  represent  Her 
Majesty,  her  heirs  and  successors,  and  shall  be  deemed  to  be 
the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act 
by  the  Chancellor  of  the  Duchy  in  respect  of  an  improvement 
mentioned  in  the  first  or  second  part  of  the  First  Schedule  to 
this  Act  shall  be  deemed  to  be  an  expense  incurred  in  im- 
provement of  land  belonging  to  Her  Majesty,  her  heirs  or  suc- 
cessors, in  right  of  the  Duchy,  "within  section  twenty-five  of 
the  Act  of  the  fifty-seventh  year  of  King  George  the  Third, 
chapter  ninety-seven,  and  shall  be  raised  and  paid  as  in  that 
section  provided  with  respect  to  the  expenses  therein  mentioned. 
The  amount  of  any  compensation  payable  under  this  Act 
by  the  Chancellor  of  the  Duchy  in  respect  of  an  improvement 
mentipned  in  the  third  part  of  the  First  Schedule  to  this  Act 
shall  be  paid  out  of  the  annual  revenues  of  the  Duchy. 

Application  37.  This  Act  shall  extend  ajid  apply  to  land  belonging  to 

of  Act  to  land  the  Duchy  of  Cornwall. 

C      ^^^  With  respect  to  such  land,  for  the  purposes  of  this  Act,  such 

person  as  the  Duke  of  Cornwall  for  the  time  being,  or  other 
the  personage  for  the  time  being  entitled  to  the  revenues  and 
possessions  of  the  Duchy  of  Cornwall,  from  time  to  time,  by 
sign  manual,  warrant,  or  otherwise,  appoints,  shall  represent 
the  Duke  of  Cornwall  or  other  the  personage  aforesaid,  and 
be  deemed  to  be  the  landlord,  and  may  do  any  act  or  thing 
imder  this  Act  which  a  landlord  is  authorised  or  required  to 
do  thereunder. 

Any  compensation  payable  under  this  Act  by  the  Duke  of 
Cornwall,  or  other  the  personage  aforesaid,  in  respect  of  an 
improvement  mentioned  in  the  first  or  second  part  of  the  First 
Schedule  to  this  Act  shall  be  deemed  to  be  payable  in  respect  of 

26  &  27  Vict,    ^^  improvement  of  land  within  section  eight  of  the  Duchy  of 

0.  49.  Cornwall  Management  Act,  1863,  and  the  amount  thereof  may 

be  advanced  and  paid  from  the  money  mentioned  in  that  section, 
subject  to  the  provision  therein  made  for  repayment  of  sums 
advanced  for  improvements. 

Ecclesiastical  and  Charity  Lands, 

Landlord,  38.  Where  lands  are  assigned  or  secured  as  the  endowment 

arohbiahop  or   of  a  see,  the  powers  by  this  Act  conferred  on  a  landlord  shall 
bishop.  j^qIj  -[yQ  exercised  by  the  archbishop  or  bishop,  in  respect  of 
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tliose  lands,  except  with  the  previous  approval  in  ivriting  of 
the  Estates  Committee  of  the  Ecclesiastic^  Oommissioners  for 
England. 

39.  Where  a  landlord  is  incumbent  of  an  ecclesiastical  bene-  Landlord, 
fice,  the  powers  by  this  Act  conferred  on  a  landlord  shall  not  incumbent  of 
be  exercised  by  him  in  respect  of  the  glebe  land  or  other  land  ^*®^®fi^' 
belonging  to  the  benefice,  except  with  the  previous  approval 

in  writing  of  the  patron  of  the  benefice,  that  is,  the  person, 
officer,  or  authority  who,  in  case  the  benefice  were  vacant, 
would  be  entitled  to  present  thereto,  or  of  the  Governors  of 
Queen  Anne's  Bounty  (that  is,  the  Governors  of  the  Bounty  of 
Queen  Anne  for  the  Augmentation  of  the  Maintenance  of  the 
Poor  Clergy). 

In  every  such  case  the  Governors  of  Queen  Anne's  Bounty 
inB,y,  if  they  think  fit,  on  behalf  of  the  incumbent,  out  of  any 
money  in  their  hands,  pay  to  the  tenant  the  amount  of  com- 
pensation due  to  him  under  this  Act ;  and  thereupon  they  may, 
mstead  of  the  incumbent,  obtain  from  the  county  court  a 
charge  on  the  holding,  in  respect  thereof,  in  favour  of  them- 
selves. 

Every  such  charge  shall  be  effectual,  notwithstanding  any 
change  of  the  incumbent. 

40.  The  powers  by  this  Act  conferred  on  a  landlord  in  respect  Landlord, 
of  charging  the  land  shall  not  be  exercised  by  trustees  for  charity 
ecclesiastical  or  charitable  purposes,  except  with  the  previous  trustees,  &o. 
approval  in  writing  of  the  Charity  Commissioners  for  England 

and  Wales. 

Resumption  for  Improvements^  and  Miscellaneous. 

41.  Where  on  a  tenancy  from  year  to  year  a  notice  to  quit  Reflnmption 
is  given  by  the  landlord  with  a  view  to  the  use  of  land  for  J*  possession 
any  of  the  f oUowing  purposes :  ^^l  cottages. 

The  erection  of  farm  labourers  cottages  or  other  houses, 

with  or  without  gardens ; 
The  providing  of    gardens  for  existing  farm   labourers 

cottages  or  other  houses ; 
The  edlotment  for  labourers  of  land  for  gardens  or  other 

purposes ; 
The  planting  of  trees ; 
The  opening  or  working  of  any  coal,  ironstone,  limestone, 

or  other  mineral,  or  of  a  stone  quarry,  clay,  sand,  or  gravel 

pit,  or  the  construction  of  any  works  or  buildings  to  be 

used  in  connection  therewith ; 
The  obtaining  of  brick  earth,  gravel,  or  sand ; 
The  making  of  a  watercourse  or  reservoir ; 
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Provision  as 
to  limited 
owners. 


Provision  in 
case  of 
reservation 
of  rent. 


The  making  of  any  road,  railway,  tramroad,  siding,  canal,  or 
basin,  or  any  wharf,  pier,  or  other  work  connected  there- 
with; 
and  the  notice  to  quit  so  states,  then  it  shall,  by  virtue  of  this 
Act,  be  no  objection  to  the  notice  that  it  relates  to  part  only 
of  the  holding. 

In  every  such  case  the  provisions  of  this  Act  respecting 
compensation  shall  apply  as  on  determination  of  a  tenancy  in 
respect  of  an  entire  holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction 
of  rent  in  respect  of  the  land  comprised  in  the  notice  to  quit, 
and  in  respect  of  any  depreciation  of  the  value  to  him  of  the 
residue  of  the  holding,  caused  by  the  withdrawal  of  that  land 
from  the  holding  or  by  the  use  to  be  made  thereof,  and  the 
amount  of  that  reduction  shall  be  ascertained  by  agreement 
or  settled  by  a  reference  imder  this  Act,  as  in  case  of  compen- 
sation (but  without  appeal). 

The  tenant  shall  further  be  entitled,  at  any  time  within 
twenty-eight  days  after  service  of  the  notice  to  quit,  to  serve 
on  the  landlord  a  notice  in  writing  to  the  effect  that  he  (the 
tenant)  accepts  the  same  as  a  notice  to  quit  the  entire  holding, 
to  take  effect  at  the  expiration  of  the  then  current  year  of 
tenancy ;  and  the  notice  to  quit  shall  have  effect  accordingly. 

42.  Subject  to  the  provisions  of  this  Act  in  relation  to  Crown, 
duchy,  ecclesiastical,  and  charity  lands,  a  landlord,  whatever 
may  be  his  estate  or  interest  in  his  holding,  may  give  any 
consent,  make  any  agreement,  or  do  or  have  done  to  him  any 
act  in  relation  to  improvements  in  respect  of  which  compen- 
sation is  payable  imder  this  Act  which  he  might  give  or  make 
or  do  or  have  done  to  him  if  he  were  in  the  case  of  an  estate  of 
inheritance  owner  thereof  in  fee,  and  in  the  case  of  a  leasehold 
possessed  of  the  whole  estate  in  the  leasehold. 

43.  When,  by  any  Act  of  Parliament,  deed,  or  other  instru- 
ment, a  lease  of  a  holding  is  authorised  to  be  made,  provided 
that  the  best  rent,  or  reservation  in  the  nature  of  rent,  is  by 
such  lease  reserved,  then,  whenever  any  lease  of  a  holding  is, 
under  such  authority,  made  to  the  tenant  of  the  same,  it  shall 
not  be  necessary,  in  estimating  such  rent  or  reservation,  to 
take  into  account  against  the  tenant  the  increase  (if  any)  in 
the  value  of  such  holding  arising  from  any  improvements  made 
or  paid  for  by  him  on  such  holding. 


PAET    II. 

Distress, 

Limitation  of       44.  After  the  commencement  of  this  Act  it  shall  not  be  lawful 
for  any  landlord  entitled  to  the  rent  of  any  holding  to  which 


distress  in 
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this  Act,  applies  to  distrain  for  rent,  which  became  due  in  respect  of 
respect  of  such  holding,  more  than  one  year  before  the  making  Mnonnt  and 
of  such  distress,  except  in  the  case  of  arrears  of  rent  in  respect 
of  a  holding  to  which  this  Act  applies  existing  at  the  time  of  the 
passing  of  this  Act,  which  arrears  shall  be  recoverable  by  distress 
up  to  the  first  day  of  January  one  thousand  eight  hundred  and 
eighty -five  to  the  same  extent  as  if  this  Act  had  not  passed. 

Provided  that  where  it  appears  that  according  to  the  ordi- 
nary course  of  dealing  between  the  landlord  and  tenant  of  a 
holding  the  payment  of  the  rent  of  such  holding  has  been 
allowed  to  be  deferred  until  the  expiration  of  a  quarter  of  a 
year  or  half  a  year  after  the  date  at  which  such  rent  legally 
became  due,  then  for  the  purpose  of  this  section  the  rent  of 
such  holding^  shall  be  deemed  to  have  become  due  at  the 
expiration  of  such  quarter  or  half  year  as  aforesaid,  as  the  case 
may  be,  and  not  at  the  date  at  which  it  legally  became  due. 

# 

45.  Where  live  stock  belonging  to  another  person  has  been  Limitation  of 
taken  in  by  the  tenant  of  a  holding  to  which  this  Act  applies  distresB  in 
to  be  fed  at  a  fair  price  agreed  to  be  paid  for  such  feeding  J^^^'^^x^^v 
by  the  owner  of  such  stock  to  the  tenant,  such  stock  shall  not  distraint  ^ 
be  distrained  by  the  landlord  for  rent  where  there  is  other 
sufficient  distress  to  be  found,  and  if  so  distrained  by  reason 
of  other  sufficient  distress  not  being  found,  there  shall  not 
be  recovered  by  such  distress  a  sum  exceeding  the  amount 
of  the  price  so  agreed  to  be  paid  for  the  feeding,  or  if  any 
part  of  such  price  has  been  paid  exceeding  the  amount  re- 
maining unpaid,  and  it  shall  be  lawful  for  the  owner  of  such 
stock,  at  any  time  before  it  is  sold,  to  redeem  such  stock  by 
paying  to  the  distrainer  a  sum  equal  to  such  price  as  afore- 
said, and  any  payment  so  made  to  the  distrainer  shall  be  in 
full  discharge  as  against  the  tenant  of  any  sum  of  the  like 
amount  which  would  be  otherwise  due  from  the  owner  of  the 
stock  to  the  tenant  in  respect  of  the  price  of  feeding :  Provided 
always,  that  so  long  as  any  portion  of  such  live  stock  shall 
remain  on  the  said  holding  the  right  to  distrain  such  portion 
shall  continue  to  the  full  extent  of  the  price  originally  agreed 
to  be  paid  for  the  feeding  of  the  whole  of  such  live  stock,  or 
if  part  of  such  price  has  been  bona  fide  paid  to  the  tenant 
under  the  agreement,  then  to  the  full  extent  of  the  price  then 
remaining  impaid. 

Agricultural  or  other  machinery  which  is  the  bona  fide  pro- 
perty of  a  person  other  than  the  tenant,  and  is  on  the  pre- 
mises of  the  tenant  under  a  bona  fide  agreement  with  him  for 
the  hire  or  use  thereof  in  the  conduct  of  his  business,  and 
live  stock  of  all  kinds  which  is  the  bona  fide  property  of  a 
person  other  than  the  tenant,  and  is  on  the  premises  of  the 
tenant  solely  for  breeding  purposes,  shall  not  be  distrained  for 
rent  in  arrear. 
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Remedy  for  46.  Where  any  dispute  arises — 

wrongful  ^^^  ijj  respect  of  any  distress  having  been  levied  contrary 

thL'lSj'"^  "  ^  ^®  provisions  of  this  Act ;  or 

(b)  as  to  the  ownership  of  any  live  stock  distrained,  or  as  to 
the  price  to  be  paid  for  the  feeding  of  such  stock ;  or 

(c)  as  to  any  other  matter  or  thing  relating  to  a  distress 
on  a  holding  to  which  this  Act  applies : 

such  dispute  may  be  heard  and  determined  by  the  county 
court  or  by  a  court  of  summary  jurisdiction,  and  any  such 
county  court  or  court  of  summary  jurisdiction  may  make  an 
order  for  restoration  of  any  live  stock  or  things  unlawfully 
distradned,  or  may  declare  the  price  agreed  to  be  paid  in  the 
case  where  the  price  of  the  feeding  is  required  to  be  ascer- 
tained, or  may  make  any  other  order  which  justice  requires : 
any  such  dispute  as  mentioned  in  this  section  shall  be  deemed 
to  be  a  matter  in  which  a  court  of  summary  jurisdiction  has 
authority  by  law  to  make  an  order  on  complaint  in  pursuance 
of  the  Summary  Jurisdiction  Acts ;  but  any  person  aggrieved 
by  any  decision  of  such  court  of  summary  jurisdiction  under 
this  section  may,  on  giving  such  security  to  the  other  party 
as  the  court  may  think  just,  appeal  to  a  court  of  general  or 
quarter  sessions. 

Set-off  of  47.  Where  the  compensation  due  under  this  Act,  or  under 

compensation   any  custom  or  contract,  to  a  tenant  has  been  ascertained  before 
against  rent,     ^j^^  landlord  distrains  for  rent  due,  the  amount  of  such  compen- 
sation may  be  set  off  against  the  rent  due,  and  the  landlord 
shaU  not  be  entitled  to  distrain  for  more  than  the  balance. 

Exclusion  of  48.  An  order  of  the  county  court  or  of  a  court  of  sum- 
oertiorari.         mary  jurisdiction  under  this  Act  shaU  not  be  quashed  for  want 

of  form,  or  be  removed  by  certiorari  or  otherwise  into  any 

superior  court. 

Limitation  of  49.  No  person  whatsoever  making  any  distress  for  rent  on  a 
costs  in  case  holding  to  which  this  Act  applies  when  the  sum  demanded  and 
of  distresB.  ^y^Q  shall  exceed  the  sum  of  twenty  pounds  for  or  in  respect  of 
such  rent  shaU  be  entitled  to  any  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress  or  any  matter  or 
thing  done  therein  than  such  as  are  fixed  and  set  forth  in 
the  Second  Schedule  hereto. 

Repeal  of  00.  So  much  of  an  Act  passed  in  the  second  year  of  the  reign 

2  w.  and  M.  of  their  Majesties  King  WilKam  the  Third  and  Mary,  chapter 
0.  5,  s.  l^as  to  £^Q^  ^g  requires  appraisement  before  sale  of  goods  distrained 
and  sale  at°^  ^^  hereby  repealed  as  respects  any  holding  to  which  this  Act 
public  applies,  and  the  landlord  or  other  person  levying  a  distress  on 

anotion.  such  holding  may  sell  the  goods  and  chattels  distrained  with- 

out causing  them  to  be  previously  apprais.ed,*   and  for  the 
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purposes  of  sale  the  goods  and  chattels  distrained  shall,  at  the 
request  in  writing  of  the  tenant  or  owner  of  such  goods  and 
chattels,  be  removed  to  a  public  auction  room  or  to  some  other 
fit  and  proper  place  specified  in  such  request,  and  be  there 
sold.  The  costs  and  expenses  attending  any  such  removal,  and 
any  damage  to  the  goods  and  chattels  arising  therefrom,  shall 
be  borne  and  paid  by  the  party  requesting  the  removal. 

51.  The  period  of  five  days  provided  in  the  said  Act  of  Extension 
William  and  Mary,  chapter  five,  within  which  the  tenant  or  time  to 
owner  of  goods  and  chattels  distrained  may  replevy  the  same  replevy  at 
shall,  in  the  case  of  any  distress  on  a  holding  to  which  this  Act  J^^^  ^ 
applies,  be  extended  to  a  period  of  not  more  thcui  fifteen  days, 
if  the  tenant  or  such  owner  make  a  request  in  writing  in  that 
behalf  to  the  landlord  or  other  person  levying  the  distress,  and 
also  give  security  for  any  additional  costs  that  may  be  occa- 
sioned by  such  extension  of  time.    Provided  that  the  landlord 
or  person  levying  the  distress  may,  at  the  written  request  or 
with  the  written  consent  of  the  tenant,  or  such  owner  as  afore- 
said, sell  the  goods  and  chattels  distrained  or  part  of  them  at 
any  time  before  the  expiration  of  such  extended  period  as 
aforesaid. 

^  52.  From  and  after  the  commencement  of  this  Act  no  person  Bailiffs  to  be 
shall  act  as  a  bailiff  to  levy  any  distress  on  any  holding  to  appointed  by 
which  this  Act  applies  unless  he  shall  be  authorised  to  act  as  ^^^7  <^^^ 
a  bailiff  by  a  certificate  in  writing  under  the  hand  of  the  judge  ^^  ^^' 
of  a  county  court ;  and  every  county  court  judge  shall,  on  or 
before  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-three,  and  afterwards  from  time  to  time  as 
occasion  shall  require,  appoint  a  competent  number  of  fit  and 
proper  persons  to  act  as  such  bailiffs  as  aforesaid.    K  any  per- 
son so  appointed  shall  be  proved  to  the  satisfaction  of  the  said 
judge  to  have  been  guilty  of  any  extortion  or  other  misconduct 
in  the  execution  of  his  duty  as  a  bailiff,  he  shall  be  liable  to 
have  his  appointment  summarily  cancelled  by  the  said  judge. 


PART  in. 

General  Provisions, 

53.  This  Act  shall  come  into  force  on  the  first  day  of  January,  Commence- 
one  thousand  eight  hundred  and  eighty-four,  which  day  is  in  *^®°*  ^f  Act. 
this  Act  referred  to  as  the  commencement  of  this  Act. 

54.  Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  Holdings  to 
either  whoUy  agricultural  or  whoUy  pastoral,  or  in  part  agri-  '^^^}^  Act 
cultural,  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part  *PP^^' 


444 


APPENDIX  (f). 


Avoidance  of 
agreement 
inconsistent 
with  Act. 


Right  of 
tenant  in 
respect  of 
improvement 
purchased 
from  out- 
going tenant. 


Compensation 
tmder  this 
Act  to  be 
exclusive. 


Provision  as 
to  change  of 
tenancy. 


cultivated  as  a  market  garden,  or  to  any  holding  let  to  the 
tenant  during  his  continuance  in  any  office,  appointment,  or 
employment  held  under  the  landlord. 

66.  Any  contract,  agreement,  or  covenant  made  by  a  tenant, 
by  Aortue  of  which  he  is  deprived  of  his  right  to  claim  com- 
pensation under  this  Act  in  respect  of  any  improvement  men- 
tioned in  the  First  Schedule  hereto  (except  an  agreement 
providing  such  compensation  as  is  by  this  Act  permitted  to  be 
substituted  for  compensation  under  this  Act),  shall,  so  far  as  it 
deprives  him  of  such  right,  be  void  both  at  law  and  in  equity. 

66.  Where  an  incoming  tenant  has,  with  the  consent  in 
writing  of  his  landlord,  paid  to  an  outgoing  tenant  any  com- 
pensation payable  under  or  in  pursuance  of  this  Act  in  respect 
of  the  whole  or  part  of  any  improvement,  such  incoming  tenant 
shall  be  entitled  on  quitting  the  holding  to  claim  compensa- 
tion in  respect  of  such  improvement  or  part  in  like  manner, 
if  at  all,  as  the  outgoing  tenant  would  have  been  entitled  if 
he  had  remained  tenant  of  the  holding,  and  quitted  the 
holding  at  the  time  at  which  the  incoming  tenant  quits  the 
same. 

67.  A  tenant  shall  not  be  entitled  to  claim  compensation  by 
custom  or  otherwise  than  in  manner  authorised  by  this  Act  in 
respect  of  any  improvement  for  which  he  is  entitled  to  com- 
pensation under  or  in  pursuance  of  this  Act,  but  where  he  is 
not  entitled  to  compensation  under  or  in  pursuance  of  this  Act 
he  may  recover  compensation  under  any  other  Act  of  Parlia- 
ment, or  any  agreement  or  custom,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

58.  A  tenant  who  has  remained  in  his  holding  during  a 
change  or  changes  of  tenancy  shall  not  thereafter  on  quitting 
his  holding  at  the  determination  of  a  tenancy  be  deprived  of 
his  right  to  claim  compensation  in  respect  of  improvements  by 
reason  only  that  such  improvements  were  made  during  a 
former  tenancy  or  tenancies,  and  not  during  the  tenancy  at 
the  determination  of  which  he  is  quitting. 


Restriction  69.  Subject  as  in  this  section  mentioned,  a  tenant  shall  not 

in  respect  of     be  entitled  to  compensation  in  respect  of  any  improvements, 

iT^^MuS^**  other  than  manures  as  defined  by  this  Act,  begun  by  him,  if  he 

about  to  quit.  ^^Ids  from  year  to  year,  within  one  year  before  he  quits  his 

holding,  or  at  any  time  after  he  has  given  or  received  final 

notice  to  quit,  and,  if  he  holds  as  a  lessee,  within  one  year 

before  the  expiration  of  his  lease. 

A  final  notice  to  quit  means  a  notice  to  quit  which  has  not 
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been  waived  or  withdrawn,  but  has  resulted  in  the  tenant 
quittinfi^  his  holding. 

The  foregoing  provisions  of  this  section  shall  not  apply  in 
the  case  of  any  such  improvement  as  aforesaid — 

(1.)  Where  a  tenant  from  year  to  year  has  begun  such 
improvement  during  the  last  year  of  his  tenancy,  and,  in 

Imrsuance  of  a  notice  to  quit  thereafter  given  by  the  land- 
ord,  has  quitted  his  holding  at  the  expiration  of  that 
year ;  and 
(2.)  Where  a  tenant,  whether  a  tenant  from  year  to  year 
ox^  a  lessee,  previously  to  beginning  any  such  improve- 
ment, has  served  notice  on  his  landlord  of  his  intention 
to  begin  the  same,  and  the  landlord  has  either  assented 
or  has  failed  for  a  month  after  the  receipt  of  the  notice 
to  object  to  the  making  of  the  improvement. 

60.  Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  General 
take  away,  abridge,  or  prejudicially  affect  any  power,  right,  Baving  of 
or  remedy  of  a  landlord,  tenant,  or  other  person  vested  in  or  "8^^*®* 
exerciseable  by  him  by  virtue  of  any  other  Act  or  law,  or 

imder  any  custom  of  the  country,  or  otherwise,  in  respect  of  a 
contract  of  tenancy  or  other  contract,  or  of  any  improvements, 
waste  emblements,  tillages,  away-going  crops,  fixtures,  tax, 
rate,  tithe  rentcharge,  rent,  or  other  thing. 

61.  In  this  Act — 

*^  Contract  of  tenancy"  means  a  letting  of  or  agreement  for  Interpreta« 
the  letting  land  for  a  term  of  years,  or  for  lives,  or  for  tion. 
lives  and  years,  or  from  year  to  year : 

A  tenancy  from  year  to  year  under  a  contract  of  tenancy 
current  at  the  commencement  of  the  Act  shall  for  the 
purposes  of  this  Act  be  deemed  to  continue  to  be  a 
tenancy  under  a  contrt^ct  of  tenancy  current  at  the  com- 
mencement of  this  Act  until  the  first  day  on  which  either 
the  landlord  or  tenant  of  such  tenancy  could,  the  one 
by  giving  notice  to  the  other  immediately  after  the 
commencement  of  this  Act,  cause  such  tenancy  to  deter- 
mine, and  on  and  aiter  such  day  as  aforesaid  shall  be 
deemed  to  be  a  tenancy  under  a  contract  of  tenancy 
beginning  after  the  commencement  of  this  Act : 

"  Determination  of  tenancy"  means  the  cesser  of  a  contract 
of  tenancy  by  reason  of  effluxion  of  time,  or  from  any 
other  cause : 

**  Landlord  "  in  relation  to  a  holding  means  any  person  for 
the  time  being  entitled  to  receive  the  rents  and  profits 
of  any  holding : 

*^  Tenant "  means  the  holder  of  land  under  a  landlord  for  a 
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term  of  years,  or  for  lives,  or  for  lives  and  years,  or 
from  year  to  year  : 

**  Tenant "  includes  the  executors,  administrators,  assies, 
legatee,  devisee,  or  next  of  kin,  husband,  guardian, 
committee  of  the  estate  or  trustees  in  bankruptcy  of  a 
tenant,  or  any  person  deriving  title  from  a  tenant ;  and 
the  right  to  receive  compensation  in  respect  of  any 
improvement  made  by  a  tenant  shall  enure  to  the 
benefit  of  such  executors,  administrators,  assigns,  and 
other  persons  as  aforesaid : 

"  Holding  '  means  any  parcel  of  land  held  by  a  tenant : 

"  County  court,"  in  relation  to  a  holding,  means  the  county 
court  within  the  district  whereof  the  holding  or  the 
larger  part  thereof  is  situate : 

"Person"  includes  a  body  of  persons  and  a  corporation 
aggregate  or  sole : 

''Live  stock"  includes  any  animal  capable  of  being  dis- 
trained : 

''Manures"  means  any  of  the  improvements  numbered 
twenty-two  and  twenty-three  in  the  third  part  of  the 
First  Schedule  hereto : 

The  designations  of  landlord  and  tenant  shall  continue  to 
apply  to  the  parties  until  the  conclusion  of  any  proceedings 
taken  under  or  in  pursuance  of  this  Act  in  respect  of  compen- 
sation for  improvements,  or  under  any  agreement  made  in 
pursuance  of  this  Act. 

Repeal  of  62.  On  and  after  the  commencement  of  this  Act,  the  Agricul- 

Actsof  1876     tural  Holdings  (England)   Act,    1875,    and  the  Agricultural 
and  1876.         Holdings  (England)  Act,  1875,  Amendment  Act,  1876,  shall 
be  repealed. 

Provided  that  such  repeal  shall  not  affect — 
(a.)  any  thing  duly   done  or  suffered,  or  any  proceedings 
pending  under  or  in  pursuance  of  any  enactment  hereby 
repealed;  or 
(J.)  any  right  to  compensation  in  respect  of  improvements 
to  which  the  Agricultural  Holdings  (England)  Act,  1875, 
applies,  and  which  were  executed  before  the  commence- 
ment of  this  Act ;  or 
((?.)  any  right  to  compensation  in  respect  of  any  improve- 
ment to  which  the  Agricultural  Holdings  (England)  Act, 
1875,  applies,  although  executed  by  a  tenant  after  the 
commencement  of  this  Act  if  made  xmder  a  contract  of 
tenancy  current  at  the  commencement  of  this  Act ;  or 
{d.)  any  right  in  respect  of  fixtures  affixed  to  a  hiolding  be- 
fore the  commencement  of  this  Act ; 
and  any  right  reserved  by  this  section  may  be  enforced  after 
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the  commencement  of  tliis  Act  in  the  same  manner  in  all  re- 
spects as  if  no  such  repeal  had  taken  place. 

63.  This  Act  may  be  cited  for  all  purposes  as  the  Agricul-  Short  title 
tural  Holdings  (England)  Act,  1 883.  of  Act. 

64.  This  Act  shall  not  apply  to  Scotland  or  Ireland.  Limits  of 

Act. 


FIRST  SCHEDULE. 
PART  I. 

BCPBOVEMXNTS  TO  WHICH  CONSEMT  OF  LA2n)L0BD  IB  SEQUIBED. 

(l.^  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.^  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservoirs, 
or  of  works  for  the  application  of  water  power  or  for  supply  of 
water  for  agricultural  or  domestic  purposes. 

(9.)  Making  of  fences. 
(lO.j  Planting  of  hops, 
fll.j  Planting  of  orchards  or  fruit  bushes. 
(12  J  Reclaiming  of  waste  land. 
(13.)  Warping  of  land. 
(14.)  Embankment  and  sluices  against  floods. 

PART  II. 

IlCFSOYEMENT  IN  BEBPECI  OF  WHICH  KOTIOE  TO  LaiTDIOBD  IS  BEQUIBED. 

(15.)  Drainage. 

PART  ni. 
Ihfboyekents  to  which  Consent  of  Landlobd  is  not  bequibed. 

(16.)  Boning  of  land  with  undissolved  bones. 

fl7.)  Chalkmg  of  land. 

(18.)  Clay-burning. 

(19.)  Claying  of  land. 

(20.)  Liming  of  land. 

(21.1  Marling  of  land. 

(22.)  Application  to  land  of  purchased  artificial  or  other  purchased 

manure. 
(23.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs  of  cake  or 

other  feeding  stuff  not  produced  on  the  holmng. 


SECOND  SCHEDULE. 

Levying  distress.    Three  per  centum  on  any  sum  exceeding  20/.  and  Section  49. 
not  exceSing  60/.     Two  and  a  half  per  centum  on  any  sum  exceeding 
60/. 

To  bailiff  for  levy,  1/.  U, 
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To  man  in  possession,  if  boarded,  3<.  6d,  per  day ;  if  not  boarded, 
6*.  per  day. 

"For  advertisements  the  snm  actoally  paid. 

To  auctioneer.  For  sale  ilve  pounds  per  centum  on  the  sum  realised 
not  exceeding  lOOZ.,  and  four  per  centum  on  any  additional  sum  realised 
not  exceeding  100/.,  and  on  any  sum  exceeding  200/.  three  per  centum. 
A  fraction  of  1/.  to  be  in  all  cases  considered  1/. 

Reasonable  costs  and  diarges  where  distress  is  withdrawn  or  where  no 
sale  takes  place,  and  for  negotiations  between  landlord  and  tenant  re« 
specting  the  distress ;  such  costs  and  charges  in  case  the  parties  difPer 
to  be  taxed  by  the  registrar  of  the  county  court  of  tlie  district  in  which 
the  distress  is  made. 
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With  respect  to  the  question  whether  an  action  for  per- 
missive waste  can  be  supported,  the  authorities  are  by  no 
means  satisfactory.  It  is  conceived,  however,  that  mudi  of 
the  difficulty  upon  this  subject  has  arisen  from  not  distinguish- 
ing between  tenancies  at  will  and  tenancies  from  year  to  year, 
as  affected  by  the  provisions  of  the  Statute  of  Gloucester.  The 
Statute  of  Gloucester  gives  a  remedy  for  waste  in  the  case  of 
tenancies  for  years,  or  for  a  less  term  than  a  year,  but  is  held 
not  to  extend  to  tenancies  strictly  at  will.  (Go.  Lit.  54  b.  57  a; 
2  Inst.  302  ;  The  Dean  of  Worcester's  Case,  6  Co.  37.)  It  has 
been  expressly  decided  that  those  tenants  who  are  within  the 
provisions  of  the  Statute  are  liable  in  an  action  of  waste,  as 
well  for  permissive^  as  for  voluntary  waste.  (Co.  Lit.  53  a ;  2 
Inst.  145;  2  Roll.  Ab.  tit.  Waste,  816;  Glover  v.  Pipe,  Owen, 
92  ;  Pomfret  v.  Ricro/t,  1  Wms.  Saund.  323  c,  n.  7  ;  Greene  v. 
Cole,  2  Id.  252  c.  259;  Pantam  v.  Ishan,  1  Salk.  19  ;  and  see 
Harg.  Co.  Lit.  56  b.  n.  376.)  The  question,  therefore,  is 
whether  the  action  of  case  in  the  nature  of  waste,  which  was 
substituted  in  lieu  of  the  action  of  waste,  could  not  be  sup- 
ported for  permissive  waste  in  all  those  cases  in  which  the 
old  action  could  itself  have  been  supported.  In  the  Countess 
of  Salop's  case  (Cro.  Eliz.  777,  784)  it  was  held  that  an 
action  upon  the  case  in  nature  of  waste  could  not  be  main- 
tained against  a  tenant  at  will  for  permissive  waste ;  and  the 
reason  is  stated  to  be,  because  the  Statute  of  Gloucester  does 
not  extend  the  remedy  by  action  of  waste  to  the  case  of 
tenancies  at  will.  Now,  from  this  reason  being  assigned  as 
the  ground  of  decision,  it  seems  a  fair  inference  that  an 
action  upon  the  case  would  lie  for  permissive  waste  against  a 
tenant  for  years ;  because,  as  against  such  a  tenant,  waste 
might  have  been  brought  under  the  Statute.  Accordingly 
Mr.  Serj.  Williams,  in  his  notes  to  the  cases  of  Pomfret  v. 
JRicroft,  and  Greene  v.  Cole  (supra),  lays  it  down  expressly 
that  an  action  upon  the  case  may  be  brought  as  well  for  per- 
missive, as  for  voluntary  waste.  It  has,  however,  been 
thought  that    a  contrary  doctrine  is    established  by  some 

(a)  See  ante,  p.  358. 
T.  GO 
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modem  decisions  of  the  Courts,  viz.  Gibson  v.  Wells,  1  Bos. 
&  Pul.  N.  E.  290 ;  Hertie  v.  Benhow,  4  Taunt.  764 ;  Jones  v. 
Hill,  7  Taunt.  392,  S.  C,  1  Moore  (C.  P.),  100.  With  respect 
to  the  first  of  these  decisions,  the  judgment  of  the  Court  is 
certainly  expressed  in  very  general  terms,  and  the  marginal 
note  states  broadly  that  an  actioji  on  the  case  does  not  lie  for 
permissive  waste.  But  it  appears  that,  in  this  case,  the 
action  was  in  fact  brought  a^mst  a  tenant  at  will,  and  it  is 
observable  that  Mr.  Serj.  Williams,  in  the  notes  already 
referred  to,  dtes  this  very  authority,  and  does  not  consider  it 
as  conflicting  with  the  opinion  he  lays  down.  As  to  the  case 
of  Heme  v.  Benhow,  the  decision  turned  upon  a  different 
point :  in  that  case,  however,  the  Court  seem,  undoubtedly,  to 
have  lost  sight  of  the  distinction  between  tenants  for  years  and 
at  wiU ;  for  they  cite  the  Countess  of  Salop^s  case  as  a  general 
authority  against  the  action  for  permissive  waste,  which,  it 
has  been  seen,  was  a  case  of  a  tenancy  at  will,  and  could  there- 
fore decide  nothing  as  to  the  action  not  being  maintainable 
against  a  tenant  for  years.  In  the  case  of  Jones  v.  HiU,  the 
distinction  between  tenancies  at  will  and  for  years  was  pressed 
upon  the  Court,  and  Oibbs,  C.  J.,  then  declined  to  give  any 
opinion  upon  the  general  question.  But  in  Harnett  v.  Mait^ 
land,  16  M.  &  W.  257,  ihe  Court  of  Exchequer  appear  to 
have  thought  that  the  law  was  correctly  stated  by  Mr.  Serj. 
Williams,  and  that  an  action  lav  against  a  lessee  for  life,  or 
years,  for  permissive  waste.  And  again,  in  a  later  case 
{Yellowly  v.  Gotcer,  11  Exch.  274,  294)  the  same  Court  were 
of  opinion  that  there  was  no  doubt  as  to  the  liability  of  such 
tenants  for  permissive,  as  well  as  voluntary  waste,  and  they 
pointed  out  that  the  cases  of  Gibson  v.  Wells,  Heme  v.  Ben- 
bow,  and  Jones  v.  Hill  were  in  reality  no  authorities  to  the 
contrary,  for  the  reasons  above  stated.  In  Woodhouse  v. 
Walker,  6  Q.  B.  D.  404,  where  there  was  a  devise  of  houses  to 
A.  for  life,  **  she  keeping  the  houses  in  repair,"  the  Court  held 
that  A.  was  liable  to  the  remainderman  in  fee  for  permissive 
waste.  But  they  said  it  was  unnecessary  to  decide  whether 
such  an  action  could  be  maintained  ag^nst  a  tenant  for  life 
or  years,  upon  whom  no  express  duty  to  repair  is  imposed  by 
the  instrument  which  creates  the  estate.  It  should  be  added 
that  the  Courts  of  Equity  always  refused  to  give  a  remedy  in 
cases  of  permissive  waste  by  a  tenant  for  life  ;  and  in  a  recent 
case  of  Barnes  v.  Dowling,  44  L.  T.  809,  a  Divisional  Court, 
consisting  of  Lopes  and  Stephens,  JJ.,  held  that  an  action 
for  permissive  waste  did  not  he  in  the  Queen's  Bench  Division 
against  a  tenant  for  life  at  the  suit  of  a  person  having  only  an 
equitable  estate.  Their  Lordships  saia  that  since  the  Ju£- 
cature  Act,  if  there  was  any  variance  between  the  rules 
of  law  and  equity  as  to  permissive  waste,  they  were  bound 
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to  give  effect  to  the  latter.  But  as  the  Court  of  Chancery 
would  not  have  interfered  formerly  to  prevent  a  plaintiff 
enforcing  his  legal  rights  in  respect  of  permissive  waste  but 
only  itself  refused  to  give  a  remedy,  it  is  thought  that  their 
Lordships  did  not  mean  to  decide  that  such  an  action  would  not 
now  lie  in  the  Queen's  Bench  Division  by  a  plaintiff  having 
the  legal  estate.  Upon  the  whole,  therefore,  it  is  submitted 
that  there  is  no  sufficient  reason  to  doubt  that  an  action  for 
permissive  waste  can  be  maintained  in  the  Queen's  Bench 
Division  in  cases  where  both  parties  have  a  legal  estate,  except 
in  the  case  of  tenancies  at  will,  in  the  strict  sense  of  the  term. 
For  further  information  on  the  subject  of  waste  the  reader  is 
referred  to  Yool  on  "Waste,  and  to  Bullen  and  Leake's  Prec.  PL 
(3rd  ed.),  p.  422. 
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ABANDONMENT, 

of  fixtures  by  tenant,  what  amounts  to,  128,  129,  178  (2}. 
delivery  of  possession  without  prejudice,  &c.,  141. 
leaving  of  mere  chattels  on  the  land  does  not  amount  to,  142. 

ACC!ESSOEY  BUILDINGS,  &c., 
what  so  considered,  63,  173,  339. 
when  removable,  63,  103. 
general  rule  respecting,  64. 

ACCOUNT,  in  equity,  for  waste,  361. 

ACTION, 

of  waste,  351. 

in  equity,  359. 

of  trespass,  366. 

of  trover,  371. 

for  preventing  exercise  of  right  of  severing,  375* 

on  contracts,  382. 

by  and  against  executors,  355,  356.    See  Bemedies. 

ADMINISTRATOR.    See  Exbctttor. 

AGREEMENT, 

evidence  of,  admissible  in  cases  of  erections  alieno  solo^  36. 
between  landlord  and  tenant,  how  affecting  the  right  to 

fixtures,  41,  142,  145  et  aeq, 
instances  of,  146  et  sea, 

between  oul^ing  and  incoming  tenants,  142,  160  (n),  289. 
relating  to  fixtures,  whether  within  Statute  of  Frauds,  328. 
See  Statute  of  Fbauds. 
stamps  on,  335. 
to  erect  fixtures,  not  within  the  Statute  of  Frauds,  332. 

need  not  be  stiunped,  337. 
by  parol,  for  removing  fixtures,  not  valid  where  a  covenant 

exists,  149  (i). 
for  a  fresh  demise,  may  prevent  the  removal  of  fixtures, 

155,  156  et  aeq, 
may  reserve  tenant's  right  of  removal,  159. 
if  fixtures  expressly  mentioned,  160. 
for  taking  lease  and  fixtures,  an  entire  contract,  326  (m). 
See  Sale;  Conteact;  Covekant. 
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AGEIOULTUEAL  EBECTIONS.    See  Ageiculttjeal  Hold- 
iNQs  Acts. 
not  remoTable  at  common  law,  73. 
decision  respecting,  examined,  76. 
statutory  alterations  of  the  law  respecting,  77,  79  et  seq, 
present  state  of  the  law,  96. 

AGEIOULTUEAL  HOLDINGS  (ENGLAND)  ACT,  1875.. 79, 
81,  84,  86,  88,  89  (6),  90,  91,  93,  95  (v),  96(a). 
how  far  still  operative,  81  (/),  96  («). 

AGEIOULTUEAL   HOLDINGS   (ENGLAND)   AOT,    1883. 
See  Appendix  (F). 
commencement  of,  79. 
does  not  extend  to  Scotiand  or  Ireland,  79. 
extends  to  Orown  lands,  80. 
to  what  holdings  it  applies,  80. 
applies  to  market  gardens,  80. 
who  are  landlords  within  the  meaning  of  the  Act,  80. 
who  are  tenants,  80  (z),  81. 
does  not  apply  to  tenants  at  wiU  or  employes,  81. 
contracts  to  exclude  its  operation,  how  far  void,  81,  93. 
contract  of  tenancy  defined,  85  («). 

change  of  tenancy  not  to  affect  tenant's  right  to  compensa- 
tion, 82(0,  167(d). 
no  such  proyision  as  to  right  of  removal  of  fixtures,  157  (d). 
saving  oi  rights  by  custom  of  country,  &c.,  82. 
rights  conferred  on  tenant  are  of  two  kinds,  82. 
(1.)  compensation  for  improvements  on  quitting  his  hold 
82,  87. 
** improvements"  specified,  83. 

improvements  before  the  Act,  when  compensation  for,  84. 
tenant  to  give  notice  of  his  intention  to  make  improve- 
ments, 8o. 
landlord's  consent  to  the  making  of  the  improvements 
where  necessary,  84,  87. 
agent  may  give,  85. 
may  be  given  upon  terms,  85. 
compensation  payable  under  existing  contracts  to  be 

Biibstituted  for  that  under  the  Act,  85. 
contracts  to  exclude  the  right  to  compensation  under 

the  Act  void,  81. 
where  no  compensation  under  the  Act  former  law  to 

apply,  86. 
improvemente  during  last  year  of  the  tenancy,  when 

compensation  to  be  made  for,  86. 
incoming   tenant  purchasing   improvements,  position 

of,  87. 
ascertainment  of  compensation,  matters  to  be  consi- 
dered in, 
benefits  ffiven  by  landlord,  87. 
waste  or  oreaches  of  covenant  by  tenant,  87. 
breach  of  agreement  by  landlora,  88. 
limitation  of   time  for   landlord's  claims    under   the 
Act,  88. 
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AGMCULTUEAL   HOLDINaS '  (ENGLAND)  ACT,  1883— 
continued, 
(2.)  right  of  remoyal  of  fixtures  and  buildings,  88. 

only  applies  in  cases  where  there  is  no  right  to  com- 
pensation under  the  Act,  89,  90. 
fixture  or  building  to  be  the  property  of  the  tenant, 
89,  92. 
subject  to  conditions,  89,  92. 
•within  what  period  it  must  be  removed,  89,  93, 127  (a), 
tenant  must  first  pay  all  rent  due,  &c.,  89. 
damage  to  be  ayoided  as  far  as  possible,  89. 
all  damage  done  to  be  made  good,  89,  123  (sc). 
one  month's  notice  to  be  given  to  landlord  previous  to 

removal,  89. 
landlord  may  elect  to  purchase,  89. 
what  fixtures  are  removable,  90. 

contract  for  sale  of,  not  within  the  Statute  of 
Frauds,  331  (a),  334. 
landlord's  consent  to  original  erection  unnecessary,  90. 
purpose   for  which  building  or  fixture  put  up  not 

necessarily  agriculture,  91,  118. 
common  law  right  of  removal  (if  any)  not  excluded,  92. 
contracts  to  exclude  right  of  removal  under  the  Act 
are  not  void,  93. 
procedure  for  enforcing  right  to  compensation,  94. 
notice  of  intention  to  claim  compensation,  94. 
award  final  if  amount  claimed  is  not  more  than  1007.,  94. 
appeal  to  county  court  and  thence  to  High  Court  on 

special  case,  95. 
no  provision  for  payment  to  the  landlord  of  balance 
due  to  him,  95  (r). 
effect  of  the  legislation,  96. 
Act  may  apply  to  erections  for  domestic  convenience,  &c., 

91,  118. 
year's  notice  to  quit  necessary  by,  270  (c). 

AGRICULTURAL   HOLDINGS  (SCOTLAND)   ACT,   1883, 
79  (v). 

ALIENO  SOLO, 

annexations  made  in,  34  et  seq.y  280,  369. 

evidence  of  agreement  in  respect  of,  admii:»siblc,  36. 
custom  to  erect  poles  for  repairs  on,  35. 

and  remove  buildings  on,  38. 
entry  on,  when  justifiable,  133  (r). 

AMERICAN  LAW.    See  Inteoductiok. 

ANCHOR,  when  a  fixture,  8,  15. 

ANIMALS, 

incident  to  the  inheritance,  258  d  eeq* 
ferse  naturae,  259  (Q,  260. 


466  INDEX, 

ANNEXATION  of  chattels  to  the  freehold, 
what  is  meant  by,  2. 
examples  of  insufficient,  3,  4,  5. 
if  not  complete,  property  remains  a  chattel,  3. 
what  constitutes  complete,  a  question  of  fact,  6. 
decree  of,  6. 
object  of,  importance  of  considering  the,  7« 

must  be  considered  in  relation  to  interest  of  person 
annexing,  19. 

general  principle  as  to,  19. 
y  nails,  bolts,  screws,  &c.,  8,  10,  12  et  aeq,,  122. 
by  mortar,  11. 

by  the  weight  of  the  article  itself  alone,  22,  24. 
may  be  constructive,  20.    See  Constbtjctive  Anicexation. 
intention  of  party  annexing,  26,  32,  65,  71,  126  (e). 
legal  effect  of,  27,  31,  32,  125. 
by  wrongdoer,  29,  30,  280  (<). 
in  alieno  aolo,  34,  280. 
mode  of,  formerly  relied  on  for  right  of  removal,  47. 
by  purchaser  of  land  when  purchase  not  completed,  280. 
by  a  hirer  of  the  chattel,  280  (t), 

ANVILS, 

pass  to  the  heir  as  against  the  executor,  214. 
whether  exempt  from  distress,  389. 

APPLES,  sale  of,  330. 

APPEAISEMENT  OF  FIXTURES.    See  Appe]st)IX  (C). 
effect  of,  with  reference  to  the  Statute  of  Frauds,  332. 
in  pursuance  of  agreement  is  final  generally,  289  (c),  385. 
stamps  on,  335—337.    See  Valuation. 

APPEAISERS, 

practice  of,  must  be  in  accordance  with  the  law,  69. 
directions  to,  as  to  valuing  fixtures,  289.    See  ApFEia)lx-(0). 

ARCHBISHOP,  dilapidations  by,  209.    See  Bishop. 

AECHITECTURAL  DESIGN, 

whether  articles  included  in,  a  test  of  removability,  22,  23, 
183. 

ARMORIAL  TROPHIES,  &c.,  in  churches,  right  of  the  heir  to, 
254,  261. 

ARTICHOKES,  may  be  emWements,  267. 

ASSETS,  personal, 

fixtures,  when  considered,  166,  179,  211,  237,  240,  242,  276. 
when  liable  for  waste  of  testator,  356,  382. 
emblements  considered  as,  265  et  seq, 

not  as  against  the  devisee  of  the  land,  272,  323. 
See  ExECUTOB,  Heib. 

ASSIGNEE  of  bankrupt,  309  et  seq.    See  Baitketjptcy  AcT; 
Trustee  in  Bankruptcy. 


iirt)Ei.  457 

ASSIGNEE  of  lease, 

entitled  to  things  affixed  if  not  expressly  excepted,  278,  279. 
what  he  must  pay  for,  when  fixtures  to  be  yalued,  288,  289. 
directions  to  with  respect  to  fixtures.    See  AppEfTDix  (D). 
See  Inoominq  Tenant. 

ATTOENMENT,  efiect  of  clause  of,  in  mortgages,  303. 


BANKRUPT,  308.    See  next  titles ;  Mortgagoe  ;  Tbustbe  in 
Bankkuptcy. 

BANKRUPTCY  ACT,   1869,  effect  of  disclaimer  by  trustee 
under,  314,  316. 

BANKRUPTCY  ACT,  1883, 

goods  of  which  bankrupt  is  reputed  owner  pass  to  the 

trustee,  308. 
fixtures  not  goods  within  the  meaning  of,  309,  312. 

nor  the  subject  of  reputed  ownership,  317. 
effect  of  usage  of  trade  as  to  hire  of  chattels,  309  {b), 
all  powers  in  respect  of  property  pass  to  the  trustee,  313  (o). 
right  to  sever  trade  fixtures  passes  to  trustee  of  tenant  for 

years,  313. 
proTisions  of,  as  to  disclaimer  of  leases,  315. 
Testing  order  in  favour  of  underlessees,   &c.,  after  dis- 
claimer, 316. 

.  See  Teustbe  in  Bankexjptcy. 

BAR  of  alehouse,  waste  as  to,  357. 

BARNS,  142. 

not  removable,  at  common  law,  73. 
aliter  by  statute,  77,  89. 

built  on  blocks,  rollers,  staddles,  &c.,  removable  at  common 
law,  3,  4,  132,  192,  373,  378. 
trover  may  be  brought  for,  373. 
Dutch,  when  removable,  58. 

BARS,  and  bolts,  not  removable  by  tenant,  123. 

BEAMING  FRAME,  not  fastened  to  floor,  a  chattel,  14. 

BEAST  HOUSE,  73. 

BEDS,  fixed,  108^  242. 

BEES,  in  hives,  pass  with  inheritance,  259. 

BELLOWS,  of  blacksmith,  whether  liable  to  distress,  390  («). 

BELLS, 

when  removable,  110  (m>),  279,  326. 
in  churches,  considered  parcel  of  freehold,  264. 
property  of,  in  whom  vested,  264. 
origin  of,  264  (c). 
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BUILDINGS,  89,  96,  100,  280. 

for  trade,  when  remoyable,  62  et  »eq. 

for  agricultural  purposes,  when  remoyable,  77.    And  see 

Aqrigttltubal  HoLDiNas  Acts. 
substantially  erected  are  not  remoyable  in  general,  62,  64, 

229 ;  8€cu8  by  statute,  78. 
paas  under  a  conveyance  of  land,  274. 
placed  on  blocks,  rollers,  &c.,  remoyable,  3, 4,  132, 192, 240, 
373,  414. 
covenant  to  repair  does  not  attach  to,  414. 
do  not  pass  to  heir  as  parcel  of  the  inheritance,  240. 
may,  however,  pass  with  the  land,  278. 
See  AocESsoET  Buildings. 

BUEOLABT,  breaking  into  fixed   cupboards,  &c.,  does  not 
constitute,  215,  400. 

BUEIED  THINGS,  do  not  necessarily  cease  to  be  the  subject 
of  larceny,  399  (rf). 

BUSHES, 

tenant's  right  to,  102  (r), 
are  parcel  of  the  inheritance,  266. 
waste  to  destroy,  102  (r). 
SeePoLLABDs;  Tbees. 

CALICO  WOBKS,  machinery  in,  219,  311. 

CANNON,  upon  foimdation,  not  necessarily  fixture,  6  (q). 

CARDING  MACHINE,  rateable  value  of  house  containing,  339. 

CAEPENTEE'S  SHOP,  73. 

CAEPETS, 

tacked  to  floor  are  not  part  of  freehold,  8,  15. 
whether  **  fixed  furniture,"  325  (6). 

CAEEOTS,  may  be  emblements,  267. 
CAET  HOUSE,  73. 

CASE,  action  on  the, 

for  wrongful  removal  of  fixtures,  354. 
substituted  for  writ  of  waste,  354. 
by  and  against  whom  maintainable,  355. 

CAULDEONS,  fixed,  not  distrainable,  387. 

CELLAES,  pass  on  conveyance  of  house,  279. 

CELAPEL,  of  bishop,  fixed  ornaments  in,  196,  255. 

CHAEITABLE  USES,  fixtures  pass  under  a  bequest  for,  324. 

CHAETEES, 

of  land,  pass  with  the  inheritance,  249. 
unless  relating  to  personalty,  251. 
or  in  the  hanajs  of  a  pledgee,  251. 
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CRARTEBS-'-conUnued. 

are  not  distrainable,  250  {d)^  388  {k), 

not  the  subject  of  larceny  at  common  law,  250  {d)y  402  (q). 

nor  is  the  box  containing  them,  251  {j), 
chest  containing,  whether  it  belongs  to  the  heir,  250. 
custody  of,  to  whom  it  belongs,  251  (/). 

CHATTELS, 

fixtures  not  considered  as,  28,  309,  369,  372,  383. 

except  in  favour  of  creditors  for  the  purposes  of  execu- 
tion, 28,  393. 
become  realty  by  annexation  to  land,  28  et  aeq. 
effect  of  annexation  by  one  who  is  not  their  owner,  29. 
when  annexed,  pass  by  conveyance,  &c.  with  the  land,  274, 

293. 
may  pass  though  not  annexed,  278. 
in  what  cases  they  pass  with  the  inheritance,  211,  242,  249 

et  seq,  n 

may  be  limited  as  heir-looms,  256. 

See  ABAin)ONM£NT;  Alieno   Solo;    Annexation; 
Heie-Looms;  Fixtubes. 

CHEMIOAL  WOEKS;  rateability  of  apparatus  in,  341 .     - 

CHIEFS,  252.    See  Heib-Looms. 

CHIMNEY  BACKS,  when  removable,  108,  192,  244. 

CHIMNEY  GLASSES,  in  general  mere  chattels,  8,  181. 

CHIMNEY-PIECES,  106,  107,  112, 116, 152. 

if  ornamental,  removable  by  tenant,  108,  109,  121. 

but  not  by  executor  against  remainderman  or  heir, 
184,  246. 
do  not  pass  as  **  furniture  "  in  a  will,  324. 

altnough  testator  had  only  a  chattel  interest,  326. 

CHUBCH, 

freehold  of,  in  whom,  261. 

things  annexed  to,  property  in,  261  et  seq. 

armour,  pennons,  &c.,  nung  in,  whose  property,  254,  261. 

mourning  hung  in,  whose  property,  263. 

scaffolding  erected  in,  on  public  occasions,  whose  property, 

263. 
pews  and  seats  fixed  in,  whose  property,  263. 

materials  of,  when  severed,  263. 
bells  of,  264. 
organ  of,  264. 

monuments  erected  in,  property  in,  261. 
vaults,  tablets,  &c.,  privilege  of  erecting  in,  262  {u)  {w). 
keys  of,  parson  has  nght  to  possession  of,  265. 

CHUECHYAED, 

the  freehold  of  parson,  263  (y), 
trees  growing  in,  nropierty  of,  265. 
metal  fixtures  in,  larceny  of,  401  (o). 
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CONVEYANCE, 

of  land  under  Conyeyanoing  Act,  1881, 

what  it  paesas,  278. 
what  the  term  includes  under  the  Act,  278  (n). 

See  Sale;  Land;  Lease. 

COPPEBS,  293,  390. 

in  brewhouses,  &o.,  remoyable  by  tenants,  &c.,  67,  61, 

110(w),245. 
pass  to  heir  as  against  executor,  214,  245. 

COPYHOLDS,  timber  on,  rights  in  respect  of,  368  (i)- 

COEN,  growing,  189,  266,  272. 
sale  of,  330,  333. 
may  be  distrained,  392. 

See  EMBLEKEirrs;  Cbops. 

CORNAGB, 

tenure  by,  256. 

COBNICE,  ornamental,  removable  by  tenant,  114. 

COTTON  MILLS, 

machinery  in,  10,  13. 

COTJNTEE,  not  a  chattel,  15. 

COVENANT, 

may  control  the  general  law  of  fixtures,  145  et  seq. 

as  by  a  covenant  to  repair,  146,  156. 
parol  licence  to  remove  fixtures,  not  effectual  against,  149  (i), 
to  repair,  whether  it  extends  to  things  not  actually  fixea, 

414. 
effect  of,,  as  to  removal  of  fixtures  generally,  146  et  wq, 
of  substituted  fixtures,  152. 

of  things  which  may  be  restored  at  end  of  the  term, 
154. 
does  not  bar  an  action  for  waste,  356. 
to  settle  a  house  and  things  affixed,  construction  of,  247. 

CRANES,  12  {q).    See  Rateable  Value. 

CREMATED  BODY,  property  in  vase  containing  the  ashes  of, 
263  («). 

CRIMINAL  LAW, 

application  of,  to  fixtures,  398  et  sea. 
fixtures  when  considered  personal  oiattels,  in  favorem  viice, 
215,  400. 

See  Felony;  Larceny. 

CROPS,  GROWING.    See  Emblements, 
may  be  seized  in  execution,  396  (m). 
are  not  subject  to  distress  at  common  law,  392. 
made  liable  to  distress,  by  11  Geo.  2,  c.  19 .  .  392. 
not  tiie  subject  af  larceny  at  common  law,  399. 
l£ux»ny  of,  by  statute,  402. 
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OEOPS,  QtROWJNQ-^ntinued, 

belong  to  surviyor  of  joint  tenants,  271. 

to  devisee  of  the  land  as  against  the  executor,  272. 
sale  of,  whether  within  the  Statute  of  Frauds,  330. 
biUs  of  sale  of,  283,  306. 

CEOWN  JEWELS, 

considered  heir-looms,  254. 

assured  inseparably  to  the  Crown  by  Jas.  I.,  255  (y). 

sold  by  order  of  Cn£u*les  I.,  255  {y), 

are  not  devisable,  257  (d), 

CROWN  LANDS,  within  Agricultural  Holdings  Act,  80. 

CUCUMBEES,  may  be  emblements,  267. 

CUPBOAEDS,  293. 

removable  by  tenants  for  years,  &c.,  110,  245. 
part  of  the  freehold  and  pass  to  the  heir,  245. 
not  burglary  to  break  into,  215,  400. 

CUEATE,  when  liable  for  dilapidations,  201. 

CUETESY,  tenant  by, 

liable  for  waste  at  common  law,  352. 
light  of,  to  fixtures,  189. 

CUSTOM, 

evidence  of,  66. 

as  distinguished  from  usage,  67,  68. 

essentials  of,  67. 

enforceable  by  injunction,  69  (J), 

to  erect  and  remove  buildings  alieno  solo,  38,  67. 

to  remove  and  sell  flints,  68  {n\ 

rights  under,  saved  by  Agricultural  Holdings  Act,  82. 

effect  of,  with  regard  to  fixtures,  10,  24,  26,  38,  66,  153, 

163,  239,  290. 
how  far  evidence  of  the  nature  and  character  of  fixtures, 

13  (a;),  25,  66,  126. 
whether  it  has  the  same  effect  as  express  contract,  121. 
to  remove  utensils  after  tenant's  term,  bad,  133  (r). 
is  the  foundation  of  the  right  to  heir-looms,  252. 
See  Dilapidations  ;  Usage. 

CUSTOM  OF  HAMPSHIBE,  240. 

CUSTOMS  OF  HIGH  PEAK  OF  DEEBYSHIEE,  38,  67. 

CUSTOM  OF  KENT,  48  (p). 

CUSTOM  OF  LONDON,  to  erect  poles  for  repairs  in  alieno 
solo,  35. 

DAlEY,  brick  pillars  in,  not  removable  by  tenant,  115. 

DAMAGE.    See  Injury. 

F.  II  H 
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DAMAGES, 

measure  of,  where  tenant  for  life  without  impeachment  cuts 

ornamental  timber,  188  (/). 
for  dilapidations,  how  they  may  be  reduced,  200. 
measure  of,  in  trespass,  371. 
in  trover,  381. 

DEEDS,  pass  with  the  inheritance,  249.    See  Chabtebs. 

DEEB, 

in  legal  parks,  pass  with  the  inheritance,  258. 

imless  testator  had  a  chattel  interest  only,  260. 

or  they  are  tame,  258  {k\  260. 
waste  to  destroy  the  stock  of,  259. 

DEMAND,  and  refusal  evidence  of  conversion,  378. 

DEMISE, 

of  house,  passes  the  fixtures  if  not  exce])ted,  292. 

of  premises  with  fixed  articles,  tenant's  interest  in,  149, 152, 

291,  379. 
is  an  entire  contract,  328  (mj,  384  (t). 
acceptance  of,  does  not  imply  an  agreement  to  pay  for  the 

fixtures,  292. 
terms  of,  may  vary  the  tenant's  right  to  fixtures,  145  ei  aeq. 
renewal  of,  may  affect  the  tenant^  right  under  a  previous 

demise,  156  ^  acq. 
whether  agreement  for,  is  within  the  Statute  of  Frauds,  328. 
stipulations  in,  as  to  valuing  fixtures,  145  (a),  288  et  aeq, 

DEVISE, 

fixtures  may  be  the  subject  of,  322. 

of  land,  passes  things  annexed,  actually  or  constructively, 

322. 
intention  of  testator,  how  inferred,  327. 
of  land,  passes  emblements,  unless  otherwise  bequeathed, 

323. 
of  fixtures,  how  they  are  to  be  described,  324  et  seq. 
of  heir-looms,  apart  from  the  land,  when  void,  257. 
of  chattels,  limited  as  heir-looms,  256. 
of  fixtures  to  charitable  uses,  324. 
construction  of,  inferred  from  unity  of  occupation,  327. 

DEVISEE, 

of  house,  land,  &c.,  his  right  to  fixtures,  822. 

as  against  the  executor,  323. 

as  against  the  heir,  322,  323. 
whether  right  of,  the  same  as  that  of  the  heir,  323. 
is  entitled  to  emblements  against  the  executor,  272. 

See  Devise. 

DILAPIDATIONS, 

legal  doctrine  of,  191,  197. 

general  duty  of  incumbent  as  to,  198* 

what  constitutes,  199,  207» 
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DILAPIDATIONS— con^tnMc^;. 

statutory  remedy  for,  203.   See  Ecclesiastical  Dilapida- 
tions Act. 

compared  with  common  law  remedy,  205  (t). 
action  for,  upon  the  custom  of  the  realm,  199. 

abolished  in  certain  cases,  208,  209. 

claim  postponed  till  payment  of  debts,  200  (e). 
party  suing  must  haye  the  legal  estate,  200. 
who  may  be  liable  for,  200,  201,  202,  208. 
action  lies  in  cases  of  exchange,  201. 
may  be  a  cause  of  deprivation,  203  (z). 

See  Bishop. 

DISCLAIMEE,  of  lease^  by  trustee  in  banki^uptcy, 
effect  of,  under  Act  of  1869.  .314,  316. 
provisions  of  Act  of^l883  as  to,  315. 
provisions  for  vesting  order  after,  316. 
See  Trustee  in  Bankbuptcy. 

DISTILLERY, 

utensils  in,  when  chattels,  4,  16. 
rateable  value  of,  343. 

"DISTRESS, 

things  fixed  to  freehold  not  liable  to,  386,  391. 
nor  things  constructively  affixed,  388. 
though  temporarily  removed,  389. 
privilege  is  absolute,  388. 

though  they  may  be  restored  in  statu  quo,  390. 
charters,  not  the  subject  of,  388  (A;), 
smith's  anvil,  as  te,  389. 
growing  crops  made  liable  te,  by  statute,  392. 
trees  in  nursery  grounds  not  the  subject  of,  392. 
threat  of  tertious,  not  actionable  |7er  se,  391. 

may  be  ground  for  injunction,  392. 

DOMESTIC  PIJRNITURE, 

fixtures  for,  removable,  105  et  aeq.,  180  et  seq.,  243  et  seq, 
principle  and  extent  of  the  rule,  116,  117,  248. 
on  the  same  footing  as  ornamental  fixtures,  117. 
See  Ornament;  Appendix  (B.) 

DOORS, 

part  of  the  freehold,  7  (y),  20,  277,  293. 

not  removable,  105,  123,  351,  357. 

not  distrainable,  388. 

outer  and  inner,  distinction  made  between,  121. 

DOVECOTES,  waste  to  destroy,  259,  363,  364. 

DOYES,  in  dove  house  pass  to  the  heir,  258,  259. 

DOWER, 

tenant  in,  liable  for  Waste,  189,  352. 
right  of,  to  fixtures,  189. 

DRAINAGE,  compensation  for,  to  tenant,  84,  85.* 

H  11  2 
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DRESSERS,  154, 

waste  by  remoyal  of,  121  (w),  367. 
bequest  of  **  furniture*'  does  not  pass,  326. 

DRY  WALL,  stones  of,  are  part  of  the  freehold,  21. 

DUNG, 

when  spread  on  land,  belongs  to  the  inheritance,  215  (t). 
when  in  a  heap,  considered  personalty,  215  (»'). 
in  removing,  tenant  must  not  carry  away  tne  soil,  379. 
when  spread,  not  felony  to  carry  away,  398  (r). 

DUTCH  BARNS,  58. 

DUTCH  LAW,  as  to  fixtures,  390. 

DYER*S  VESSELS,  removal  of,  45,  47,  48,  215. 


EARTH,  tenants  may  not  carry  away,  in  removing  dung,  379. 

EASEMENT,  in  respect  of  chattels  fixed  alieno  solo,  37,  38. 

ECCLESLiSTICAL  DILAPIDATIONS  ACT,  1871.  .20i  et  aeq. 
remedy  under,  by  action  of  debt,  203,  204. 
definition  of  "  benefice,"  204  (e). 
applies  to  parochial  clergy  onl^,  208. 
option  for  bishops,  &c.,  to  avail  themselves  of  it,  209. 
does  not  apply  to  buildings  on  lease,  207. 
inspection  by  diocesan  surveyors,  204. 
if  the  benefice  full,  repairs  may  be  executed  by  surveyor, 
204. 
and  profits  sequestrated  for  the  cost,  204. 
if  the  benefice  vacant,  new  incumbent  to  do  the  repairs  and 
has  an  action  of  debt,  204. 
on  his  failure  surveyor  to  act,  205. 
loans  by  and    payment  to    governors  of    Queen  Anne*s 

Bounty,  205. 
surveyor's  certificate  of  completion,  effect  of,  206. 
saving  as  to  unauthorized  rebuilding,  &c.,  before  the  Act,  206. 
removal  of  unnecessary  buildings,  207. 
abolition  of  common  law  remedy  in  certain  cases,  208. 

ECCLESIASTICAL  PERSONS, 
their  right  to  fixtures,  191  et  seq, 
within  what  time  they  must  remove  them,  196,  197. 
considered  tenants  for  life  in  respect  of  waste,  199. 
dilapidations  by,  remedy  in  case  of,  199,  204. 

by  prohibition,  359  (&),  365. 

by  injunction,  365. 

by  deprivation,  203  (z). 
extent  of  their  liability  to  repair,  198. 

See  Bishop  ;  Emblements  ;  Incumbent  ;  Parson. 

EFFIGIES,  fixed  in  churches,  261. 

ELECTION,  vote  of  freeholder  in  respect  of  a  post  windmill,  350. 
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ELWES  V,  MAW  discussed.    See  AppEia)ix  (E). 

EMBLEMENTS, 

doctrine  relating  to,  265,  266,  267,  268. 

what  things  are,  267. 

whether  artificial  grasses,  cloyer,  &c.,  are,  268. 

who  are  entitled  to,  265,  269  et  acq, 

no  right  to  if  estate  determines  by  tenant's  own  act,  271. 

or  if  tenant  has  not  himself  sown,  271. 

or  as  against  surviying  joint  tenant,  271. 

or  as  against  devisee  of  the  land,  272. 
rights  as  to,  in  the  case  of  tenants  at  rack  rent,  272. 
executor  entitled  to,  as  against  the  heir,  265, 266  et  acq. 

not  as  against  ^e  devisee  of  the  land,  272,  323. 
benefit  of,  extended  to  clergy  by  statute,  271  {g). 
bequest  of,  interest  of  legatee,  272,  323. 
whether  they  confer  an  interest  in  the  land,  272. 
may  be  taken  in  execution,  396  (m). 
sale  of,  whether  within  the  Statute  of  Frauds,  330,  333. 
fixtures  compared  to,  143,  168,  218,  323. 
right  to,  saved  by  the  Agricultural  Holdings  Act,  82. 

ENGINES,  15,  56,  89,  96,  97,  100,  151. 

agricultural  engines  when  removable,  77. 
in  collieries,  &c.,  removable  by  tenants,  51  et  seq. 
by  executor  of  tenant  for  life,  167  ^  acq, 
not  part  of  the  personal  estate  as  against  the  heir,  226, 

234. 
liable  to  be  rated,  339  et  se^, 
covenante  in  leases  respectmg,  289,  291. 
See  Machinery  ;  Trade  Fixttthes. 

EQUITABLE  MOETGAGE  OF  LAND,  fixtures  pass  by,  298. 

EQUITY, 

remedy  in,  for  tortious  removal  of  things  fixed,  361. 
by  injunction,  359,  360. 
by  account,  361. 
by  prohibition,  365. 

in  the  case  of  ecclesiastical  persons,  365. 
See  iNJTJNcnoif . 

EEECTIONS, 

made  after  lease  granted,  387  (e): 

after  mortgage,  lien  extends  to,  295. 
in  substitution  for  others,  covenante  attach  to,  152. 
See  Buildings. 

ESTEEPEMENT  OF  WASTE,  359  (6). 

EYIDENOE, 

of  custom,  67, 177  (x). 

of  usage,  24,  67,  177  {x), 

of  agreement  as  to  erections  in  alieno  solOy  36  ei  aeq, 

of  intention  of  party  annexing,  26,  32,  65,  71. 


4:70  INDEX. 

EXECUTION, 

tenant's  fixtures  seizable  in,  in  fayonr  of  creditors,  28, 
313  (n),  393. 
whether  trade  fixtures  or  not,  394. 
but  not  removable  if  the  judgment  debtor  has  no  right 
to  sever,  393. 
whether  the  rule  applies  to  erections  of  great  magnitude,  394. 
things  severable  by  virtue  of  powers,  &c.,  not  seizable,  394. 
thJTigs  set  up  by  tne  owner  on  his  own  freehold,  395. 
demised  fixtures,  sheriff  may  seize  tenant's  interest  in,  396. 

if  severed,  not  seissable,  397. 
when  sheriff  bound  to  sell  tenant's  fixtures  separately,  397. 
what  growing  crops  may  be  taken  in,  396  (m). 
See  Sheriff. 

EXECUTOR, 

of  tenant  for  life  or  in  tail, 

his  rights  as  against  the  remainderman,  166,  172,  179. 
less  favoured  man  tenant  for  years,  50,  175. 
of  tenant  in  fee, 

his  rights  as  against  the  heir  to  trade  fixtures,  211  et 
seq.,  237. 
to  fixtures  for  ornament,  &c.,  242  et  seq, 
to  animals,  &c.,  258  et  seq, 
least  favoured  with  respect  to  fixtures,  50, 174,  211, 248. 
entitled  to  all  things  not  legally  affixed,  240,  248. 
emblements  as  against  the  heir,  265  et  aeq, 

not  as  against  the  devisee  of  the  land,  273,  323. 
allowed  a  reasonable  time  to  remove  fixtures,  178  (2). 
liable  for  waste  in  his  own  time,  356. 
and  for  waste  of  his  testator,  356,  382. 
may  be  sued  both  at  common  law  and  under  3  &  4  Will.  4, 

0.  42.  .383  (c). 
may  sue  for  waste  to  testator's  estate,  355. 


FACTORIES, 

machinery  and  fixtures  in,  liable  to  be  rated,  339  et  aeq,, 
342  (0. 
See  Maohineby  ;  Trade  Fixtures. 

"FACTORY  OR  WORKSHOP," meaningof  the  term,  285(m). 

FELONY, 

stealing  fixtures  did  not  amoimt  to,  at  common  law,  398. 

unless  an  interval  between  severance  and  removal,  398. 

statutes  relating  to,  401. 
malicious  injury  to  fixtures,  is,  403,  404. 
demolishing  fixtures  by  rioters,  is,  404. 

See  Larceny. 

FENCES, 

removal  of,  by  tenant,  59,  89,  96. 
compensation  for  making,  83. 
offence  of  stealing,  &c.,  403. 
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FENDEB,  of  mill  hatoh,  36. 

FTEKT  FACIAS,  tenant's  fixtures  seizable  under  writ  of,  28, 
313  [n),  393.    See  Execution. 

FIBB    ENGINES,   remoyal   of,    51,    167.      See    Engines; 
Maohineby. 

FISH,  when  they  pass  with  the  inheritance,  258. 

FIXTUBES, 

different  applications  of  the  term,  1,  2. 
which  to  be  preferred,  11. 

what  the  term  may  include  in  pleadings  or  conyeyance, 
374,  375  (c),  384. 
definition  of,  2. 

must  be  actually  annexed  to  the  freehold,  2. 
constructive  annexation  of,  20.    See  Consteuctive  An- 
nexation. 
de^e  of  annexation  requisite,  2  et  seq, 
object  of  annexation,  general  principles  as  to,  19. 
are  considered  part  of  the  freehold  itself,  28,  274  et  seq, 
and  pass  by  conyeyance  of  it,  274. 
eyen  though  remoyable,  274,  277. 
are  analogous  to  emblements,  143,  168,  218,  323. 

to  growing  trees,  29  (l), 
pass  by  conyeyance,  mor^ge,  demise,  &c.,  of  land,  274. 
are  rateable  as  land,  338. 

may  confer  a  settlement,  when  rented  with  house,  349. 
may  be  taken  in  execution  against  a  tenant,  393. 
held  to  pass  by  a  bequest  to  charitable  uses,  324. 
are  not  distramable,  386  ei  eeq, 
not  the  subject  of  larceny,  at  common  law,  398. 

aecus  by  statute,  401  et  aeq, 
are  not  goods  and  chattels  within  the  Bankruptcy  Acts,  309. 
though  separately  dealt  with,  312. 
whemer  tenant's  fixtures  or  landlord's  fixtures,  320. 
are  not  recoyerable  in  trover,  while  fixed,  372. 
how  to  be  described  in  pleading,  370,  374,  383. 
when  put  up  in  substitution  for  others,  124.    See  Sxtb- 

btituted  Fixtttres. 
questions  relating  to,  between  three  classes  of  persons,  41. 
between  landlord  and  tenant,  41,  73,  97,  105,  127,  145. 
between  tenants  for  life,  or  in  tail,  or  their  personal 
representatives,  and  the    remainderman   or  rever- 
sioner, 41,  166,  179,  186. 
between  the  personal  representative  of  tenant  in  fee, 
andtheheir,  41,  211,  242. 
when  removable,  between  landlord  and  tenant,  ^1  et  seq. 
See  Teade  Fixtubes  ;  Agriculturai/  Erections  ; 
Aqricxtltural  HoLDiNas  Acts  ;  Ornament. 
by  personal  representative  of  tenant  for  life,  &c.,  166 

et  seq, 
by  personal  representative  of  tenant  in  fee,  &c.,  211 
etseq. 
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YTXTUBE^— continued. 

when  remoyable,  in  the  case  of  ecclesiastical  persons,  191. 
right  to,  as  between  vendor  and  vendee,  274.  See  Sale  and 

PUBCHASE. 

as   between   mortgagor   and   mortgagee,    293.      See 

MoRTOAQE  and  Mortgaogb. 
as  between  trustee  in  bankruptcy  and  other  parties, 
287,  308.     See   Bankkuptcy  Act;    Trustee   in 
Bankeuptcy. 
as  between  heir  and  devisee,  322.     See  Devise  and 
Devisee. 
right  of  removal  of,  explained,  28,  31.    See  Eehoval  of 
Fixtures. 
is  a  relaxation  of  the  ancient  rule  of  law,  29,  31 . 
differs  from  the  right  exercised  by  the  owner  of  the 
estate,  33,  186. 
from  that  accruing  by  virtue  of  powers,  189. 
from  that  acquired  by  purchase,  145  (a),  288. 
may  be  varied  by  the  terms  or  circumstances  of  a  con- 
tract, 145  et  seq. 
may  be  removed  by  tenant,  when  set  up  for  purposes  of 

trade,  43,  49  et  acq.    See  Trade  Fixtures. 
for  trade  combined  with  other  purposes,  97  et  aeq, 
examples  of,  99. 
used  occasionally  for  trade,  99. 
primary  object  of  erection  to  be  considered,  100. 
for  agricultural  purposes,   77,  89.      See  Agricultural 

Erections  ;  Agricultural  Holdings  Act. 
for  ornament,  105,  179,  242. 
for  domestic  use,  117,  179,  243. 
time  of  removing,  127.    See  Limitation  of  Time. 
manner  of  removing,  69.     See  Injury. 
allowance  for  and  re-delivery  of,  at  end  of  tenancy,  &c. 

See  Appendix  (D). 
sale  and  conveyance  of,  274.    See  Sale  and  Beyersionaby 

Interest. 
demise  of,  149.    See  Demise. 
transfer  of,  in  cases  of  bankruptcy,  308. 
devise  of,  322       \ 

mortgage  of,  293  >  See  the  respective  titles, 
valuation  of,  289  ) 

FLAX,  may  be  emblements,  267. 

FLINTS,  custom  to  remove  and  sell,  68. 

FLOATING  DOCK,  &c.,  rateability  of,  344  (v),  347. 

FLOORING  PLATES,  when  annexed,  4,  5. 

FLO  WEBS, 

removable  by  nurserymen,  101. 
not  by  private  persons,  102. 

FOBGE,  anvil  in,  not  distrainable,  389. 
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FOREIGN  LAWS,  relating  to  fixtures,  39  (o).  And  see  Intro- 
duction. 

FEAMES, 

in  nursery  grounds,  whether  removable  by  tenants,  103. 
used  as  panels  in  the  house,  181. 

FRAUDS,  Statute  of,  328.    See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE, 

possession  of  fixtures  by  mortgagor,  not  eyidence  of,  300, 
301. 

FREEHOLD, 

ancient  rule  of  law  in  favour  of,  27,  31,  125. 
restoration  of,  to  original  condition  confers  no  right  to  re- 
move fixtures,  125. 
modem  relaxation  of  rule,  between  three  classes  of  persons, 
41. 
degree  of  relaxation,  different  in  the  several  cases,  174, 

175. 
decisions  in  favour  of  one  class,  how  far  applicable  to 
others,  174,  175. 
conveyance  of,  passes  things  annexed,  274,  279. 
or  constructively  annexed,  277. 
not  perhaps  mere  matters  of  ornament,  276. 
since  January  1st,  1882 . .  278. 
fixtures  are  considered  part  of,  28,  274. 
unless  in  favour  of  creditors,  28. 
or  infavorem  vitce,  216,  400. 
injury  to,  by  removal  of  fixtures,  6,  69.    See  Injury. 
And  see  Annexation  ;  Land;  Fixtures;  Soil. 

FREEHOLDER, 

right  of  voting  of,  in  respect  of  annexations  to  land,  350. 

FRENCH  LAW, 

as  to  constructive  annexation,  23  («). 

FBUCTUS  INDUSTRIALES, 
sale  of,  330,  333. 
in  what  cases  distrainable,  392. 

may  be  taken  in  execution,  as  goods  and  chattels,  396  (m). ' 
See  Crops  ;  Emblements. 

FBUCTUS  NATURALES,  sale  of,  330,  333. 

FRUIT, 

crowing,  belongs  to  the  heir,  266. 

mUing  mto  the  land  of  another  person,  35  (e),  133  (r). 


FRUIT  TREES,  84. 

removable,  by  whom,  101,  125  {h). 
destruction  of,  waste,  102  (r).    ^ee  Trees. 
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FUEL  HOUSE, 

for  agricultural  purposes,  not  formerly  removable,  73. 

FURNACES, 

how  far  removable  fixtures,  45,  47,  48,  lOd,  106,  151,  212, 

243,  247,  351. 
cannot  be  distrained,  387. 

FUENTTUEE, 

fixtures  put  up  as,  are  removable,  105,  179,  242. 
bequest  of,  what  it  includes,  324,  326,  327. 
bequest  of  fixed,  what  it  includes,  244  (/),  325,  327. 
See  Obnahent;  APFEia)iz  (B). 


GABDENEES, 

may  remove  trees,  shrubs,  &c.,  planted  for  sale,  101. 

and  fruit  trees,  though  in  bearing,  101. 
not  allowed  to  destroy  strawberry  bedis  in  bearing,  101. 
whether  they  may  remove  hothouses,  &c.,  80  et  acq.,  102. 
executors  of,  entitled  to  remove  fruit  trees,  &c.,  266  (t). 
fruit  trees  belonging  to,  not  distrainable,  392. 

GARDENS, 

conservatories,  pineries,  &c.,  in,  102,  110.    See  last  title, 
frames  and  glasses  in,  whether  removable,  103,  110. 
trees  in,  right  of  removing,  101.    See  T&ees. 
flowers  in,  not  removable  Dv  private  persons,  102. 
box  edgings  in,  not  removable  by  private  persons,  102. 
Agricultural  Holdings  Act  applies  to  market,  80,  101. 
stealing  from,  401,  402. 

See  last  title,  and  Emblements. 

GAS  FITTINGS,  whether  removable  fixtures,  12  (r),  114,  184, 
290  {d). 
meters,  rateability  of,  343. 
pipes,  rateability  of,  347,  348. 

GAS  WORKS, 

apparatus  in,  14  (z),  342. 

GATES.    See  Docks. 
stealing  of,  403. 

GIBBET, 

whose  property,  when  erected  in  private  land,  35. 

GIFT, 

of  fixtures  to  reversioner,  whether  to  be  inferred,  128,  129 

et  seq. 
negatived  by  continuing  possession,  134. 
effect  of  dehvering  up  premises  without  prejudice,  141. 
presumption  of,  does  not  arise  where  tenant's  interest  is 
uncertain,  140,  143. 
nor  unless  the  property  is  legally  affixed,  142. 
to  parson,  of  mourning,  &c.,  in  a  church,  263. 
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GLASS, 

parcel  of  the  freehold,  107,  213  (6),  214.    See  WmDOVS. 
not  80  in  Henry  Vlll.'e  time,  120,  213  (6). 
larceny  of,  401. 

GLASSES,  323,  394  (/). 

pier,  &c.,  fixed  by  nails,  generally  chattels,  8, 107,  109,  181. 
put  up  in  lieu  of  wainscot,  or  in  panels,  whether  removable, 

243,  325. 
in  nursery  grounds,  whether  removable,  89,  102,  103. 

GOODS, 

fixtures  are  not,  within  the  Bankruptcy  Act,  309,  312. 
See  Statute  of  FaAUDS. 

GRANAEY, 

on  pillars,  a  chattel  by  custom  of  Hampshire,  240,  373  (a). 

GBASS,  330.    See  Emblements.  ' 
growing,  may  be  distrained,  392. 

GRATES,  192,  279,  293,  383,  390. 
removable  by  tenant,  109,  110. 
go  to  the  heir,  245. 
pass  with  conveyance  of  the  land,  275. 

GRAVE, 

grant  of,  to  A.  and  his  heirs,  262  {w), 

GRAVEL,  whether  removable,  102  (u). 

GRAVE-STONES, 

property  in,  261,  262. 
See  ExEOUTORS. 

GREENHOUSES,  113,  117,  384. 

whether  removable,  63(A),  (k),  102,  110,  149,  184. 

by  executor  of  deceased  incumbent,  192. 
brick  foundations  of,  whether  removable,  63  (A;),  103. 

See  CoNSERVATOEY ;  Gardens  ;  Pinery. 

GROWING  CROPS,  283,  284. 

sale  of,  whether  within  the  Statute  of  Frauds,  330,  333. 
may  be  distrained,  392. 
may  be  taken  in  execution,  396. 
pass  under  a  bequest  of  farming  stock,  328  (^*)• 
See  Emblements. 


HANGINGS,  106,  108,  115,  323. 

removable,  107,  116,  192,  243,  244. 

pass  by  will,  as  ''household  stuff,"  116(f). 

HATCH,  of  mill,  placed  on  the  land  of  another,  property  in,  36. 

HATCHMENTS,  in  churches,  property  in,  261. 
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HAWKS,  whether  they  pass  with  the  inheritance,  259,  260. 

HEAETHS,  whether  removable,  106. 

HEDGES,  are  parcel  of  the  freehold,  266.    See  Bushes. 

HEIE, 

ancient  rule  of  law,  in  favonr  of,  212,  242. 
relaxation  of  the  rule,  217. 

as  to  fixtures  for  ornament,  &c.,  243. 
conflicting  authorities  as  to  right  of,  238,  245. 
all  estates  of  inheritance  stand  on  the  same  footing  as  to 

rights  of  the  heir,  237. 
entitled  to  trade  fixtures  as  against  the  executor,  211  et  seq.^ 

237. 
effect  of  custom  u|)on  his  rights,  239,  246. 
how  far  now  entitled  to  nxtures  for  ornament,  &c.,  as 

against  the  executor,  242,  247. 
his   rights   imder  grant  of   grave    space   to  A.  and  his 

heirs,  262  {w). 
is  more  favoured  than  landlord  in  regard  to  fixtures,  1 74, 238. 

or  than  the  remainderman,  174. 
is  entitled  to  things  accessory  to  the  realty,  22] . 
as  the  apparatus  of  salt  works,  222. 
or  engines  and  machinery  in  mines,  &c.,  226,  234. 
to  things  constructively  annexed,  232,  241. 
not   to   things   neither   actually   nor   constructively 

annexed,  240. 
to  heir-looms,  252. 

to  the  charters  and  deeds  of  the  estate,  249  et  seq, 
to  animals,  as  deer,  &c.,  258  et  seq, 
to  trees,  hedges,  &c.,  266. 
where  special  occupant,  260  (g). 

remedy  of,  for  tortious  removal  of  things  fixed  to  the  free- 
hold, 367.    See  Remedies. 
cannot  maintain  trespass  till  after  entry,  367. 
may  maintain  action  for  injury  to  monuments,  &c.,  of 
ancestor,  261. 

See  Heib-looms;  Chahtebs;  Emblements;  Trade 
Fixtures. 

HEIB-LOOMS,  nature  of,  explained,  252. 
riffht  to,  depends  on  custom,  252,  253. 
whether  they  may  be  of  fixed  chattels,  252,  253. 
not  devisable  apart  from  the  estate,  254,  257. 
may  be  granted  away  by  the  owner  in  his  lifetime,  257. 
things  in  the  nature  of,  254  et  ae^, 
chatSsls  limited  as,  by  deed  or  will,  256. 
sale  of,  256  (c). 

See  Crown  Jewels  ;  Collar  of  S.  S. 

HEMP,  may  be  emblements,  267. 

HIOH  PEAK  OF  DEEBYSHTEE,  customs  as  to  fixtures,  38. 

HOLLAND,  law  of,  respecting  annexations  to  freehold,  39  (o). 
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HOP-POLES,  whether  part  of  the  realty,  8  (c),  171  (o). 

HOPS,  84,  171  {o). 

the  subject  oi  emblements,  267,  268. 
may  be  distrained,  392. 
compensation  for  planting,  84. 

HOBNS,  ancient,  pass  with  the  inheritance,  255. 

HOTHOUSES,  whether  removable,  6S{k),  102,  110,  149,  184, 
192. 

HOUNDS, 

whether  they  belong  to  the  heir,  259,  260. 
mtUa  canum,  of  bishops,  260  (p). 

HOUSE, 

fixtures  of,  when  removable.    See  Fixtures. 
substantial  additions  to,  62,  64,  229. 
permanent  improvement  to,  not  removable,  122,  126. 
injury  to  fabric  of,  prevents  removal  of  fixtures,  69,  89, 

115,  123,  173,  185. 
lease,  &c.  of,  passes  things  fixed,  274,  278,  298. 
demise  of,  with  the  fixtures,  tenant^s  interest  in,  149,  152, 

291,  379. 
detached  pipes  and  conduits  of,  278  (k), 
value  of,  mcreased  by  fixtures,  rateaole  in  proportion,  338. 
with  fixtures,  may  confer  a  settlement,  349. 
fixtures  of,  when  not  considered  part  of,  in  favorem  vitce, 

215,  400. 
demise  of,  and  fixtures  to  be  valued,  what  tenant  must 

pay  for,  289.    See  Appendix  (D). 

HOUSEHOLD  STUFF, 

bequest   of,  hangings   pass  by,  116 (t).      See  Bequest; 

FURiaTUKE. 

HURDLES,  whether  removable,  59  (v). 
HYDRAULIC  PRESS  may  be  a  chattel,  11, 


**  IMPEACHMENT  OP  WASTE," 

clause  in  leases  or  life  estates  as  to,  163,  188. 
equitable  construction  of,  188  (/),  361. 
tmngs  severable  by  virtue  of,  not  seizable  under  a  fieri 
/aci<i8f  189. 

IMPENSjE  VOLUFTUOS^,  199. 

IMPROVEMENTS, 

what  the  term  may  include,  149,  153. 
tenant's  right  to  compensation  for,  77,  82,  87. 
what  are,  within  Agricultural  Holdings  Act,  83. 
See  AoBicuLTURAL  HoLDiNas  Act. 

INCOMING  TENANT, 

what  fixtures  to  pay  for,  to  the  landlord,  289,  417. 
to  the  outgomg  tenant,  288,  419. 
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LANDLOED— wn^tnued. 

written  consent  to  erection  of  agricnltoral  fiztores  under 
14  &  15  Vict.  c.  25,  s.  3 . .  77. 
how  far  necessary  under  Agricultural  Holdings  Act,  84, 
90. 
who  is,  within  the  Agricultural  Holdings  Act,  80. 
fixtures  belong  to,  if  not  removed  before  the  expiration  of 
tenancy,  128. 
ground  of  the  rule,  129. 
fixed  articles  demised  revert  to,  on  severance,  291,  368,  379. 
parol  consent  by,  to  i-emoval  of  fixtures,  effect  of,  149  (t). 
how  far  bound  by  sale  of  fixtures  by  out-going  to  in-coming 

tenant,  160  (n). 
stipulations  by,  for  allowance  for  fixtures  at  end  of  lease. 
See  Appendix  (D). 
respecting  the  re-valuing  and  re-delivory  of  fixtures  to 
him,  ih. 
remedies  by,  for  tortious  removal  of  articles  claimed  as 
fixtures,  351,  359,  366. 

LANDLOED'S  FIXTURES.    See  Appendix  (B). 
proper  meaning  of  the  expression,  1. 
ust  of  some,  152. 

LAEOENY, 

of  pheasants,  partridges,  or  swans,  259  {t), 
of  fixtures,  at  common  law,  398. 
made  felony  by  statute,  401. 
of  property  fixed  to  buildings,  Ac,  401 . 
of  trees,  shrubs,  vegetables,  &c.,  402. 
of  gates,  fences,  posts,  &c.,  403. 
of  ores  from  mines,  403. 
by  tenants  and  lodgers,  402. 

LEAD,  affixed,  stealing  of,  401. 

LEADS,  pass  to  the  heir,  214. 

LEASE, 

not  to  be  construed  against  tenant,  155. 

things  affixed  pass  by,  unless  excepted,  274,  277,  278. 

covenants  in,  may  enlarge  or  restrict  the  tenant's  right  to 

fixtures,  145  et  aeq, 
"  without  impeachment  of  waste,"  161. 
of  house  ana  fixtures,  nature  of  tenant's  interest,  145  (a), 

291. 
renewal  of,  how  it  affects  the  tenant's  right  to  fixtures,  156 

et  8eq, 
construction  of,  whether  by  matters  dehors  the  deed,  160. 
taking  a  new  lease,  may  operate  as  a  surrender  of  fixtures, 

158. 
assignment  of,  passes  tenant's  right  to  fixtures,  277. 

what  fixtui^s  to  be  valued  on,  289. 
mortgages  of,  by  assignment  and  under-lease,  distinction 

between,  as  to  fixtures,  295. 
fixtures  pass  with,  to  trustee  in  bankruptcy,  313. 
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'LEASE—continued. 

disclaimer  of,  by  trustee  in  bankruptcy,  315.    See  Tbtjstee 

IN  Bankruptcy. 
may  be  taken  in  execution,  together  with  fixtures,  396.  See 

EXECTJTION. 

clauses  in,  on  demise  of  collieries,  mines,  nursery-grounds, 

&c.,  291. 
stipulations  in,  respecting  the  yaluation  of  fixtures,  288 
et  seq.    See  Valuation  ;  Appendix  (D). 
respecting  the  repair  and  re-deliyery  of  fixtures  to 
landlord.    See  Appendix  (D). 
schedule,  or  inventory  of  fixtures  in,  288  (h).  See  Schedule. 

LICENCE,  by  parol,  to  remove  fixtures,  not  sufficient  where  a 
covenant  exists,  149  (*). 

LIME  KILNS,  affixed  to  freehold,  not  chattels,  384,  388  {h), 

LIMITATION  OF  TIME, 

for   landlord's  claims  under  the   Agricultural   Holdings 

Act,  88.^ 
for  removing  fixtures,  127. 

tenant  for  a  time  certain,  must  remove  within  the 
term,  128. 
ground  of  the  rule,  129. 
unless  he  remains  in  possession  under  a  right  still 

to  consider  himself  tenant,  134. 
no  right  if  continued  possession  tortious,  133,  136. 
if  term  ended  by  forfeiture,  135,  137. 

or  breach  of  condition  subsequent,  137  (<i). 
surrender,  140. 

position  of  under-tenants,  &c.,  140,  141. 
delivery  of  possession  without  prejudice  would  not 

extend  the  time,  141. 
nor  a  parol  permission  by  landlord  to  leave  fix- 
tures on  the  premises,  142. 
tenants  for  uncertain  interests  may  remove  within  a 
reasonable  time  after  the  expiration  of  their  estates, 
135,  143. 
statutory  provision  as  to  tenants  at  rack  rent,  143. 
executors  have  a  reasonable  time  from  the  death,  178  (z), 
where  special  contract  between  the  parties,  162. 
no  claim  for  dilapidations  within  five  years  of  surveyor's 

certificate,  206. 
for  actions  by  and  against  executors,  355,  356. 

LOCKERS,  are  parts  of  the  freehold,  216. 

LOCKS  AND  KEYS,  152. 

are  parcel  of  the  house,  20,  245,  277,  323. 

are  not  removable,  123. 

whether  tenant  bound  to  deliver  up  the  identical,  153,  154. 

LONDON, 

ordinance  in,  respecting  fixtures.    See  Introduction  and 

Appendix  (A), 
custom  of,  to  erect  scaffolding  in  adjoining  land,  35. 

F.  I  I 


s 
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LOOKENG-GLASSES,  8, 107.    See  Glasses  ;  Mirbobjs. 
pass  by  bequest  of  **  fixed  furniture,"  325. 

LOOMS,  when  to  be  considered  fixtures,  12  (r),  13,  15. 

MAOHINEEY, 

wben  annexed  to  freehold,  9  et  seq,,  110. 

duplicate  and  loose  parts  when  constructiTely  annexed,  21, 

241,  294,  389  (o). 
removal  of,  by  tenants,  55,  62,  77,  89,  96,  100. 
in  mines,  &c.,  goes  to  the  heir  as  against  the  executor,  226 

et  8ef» 
when  it  passes  by  oonyeyance  of  the  land,  275  ((),  277,  293. 
construction  of,  so  as  to  remain  personal  property,  4  et  ieq., 

413. 
demise  of,  together  with  premises,  291. 
put  up  in  substitution,  152,  153. 
removal  of,  by  tenant,  what  repairs  necessar}",  124. 
when  subject  to  poor's  rate,  339  et  seq, 
does  not  pass  as  **  goods,"  &c.,  to  trustee  in  bankruptcy, 

288,  309,  313,  318. 
malicious  damage  to,  felony,  403,  404. 

And  see  the  various  articles;  also  Trade  Fixtubes; 
Agricultural  Holdixgs  Acts;  Fixtures;  In- 
jury. 

MALTCIOUS  INJURIES,  to  fixtures,  machinery,  &c.,  403, 404. 

MANGERS,  right  of  heir  to,  214. 

MANUFACTORIES, 

removal  of,  62,  64.    See  Buildings. 

sale  of,  277. 

fixtures  in,  44  et  seq,,  167,  226.    See  Trade  Fixtxtres. 

sale  of,  277. 

MARKET  GARDENS,  Agricultural  Holdings  Act  applies  to,  80. 

MASH  TUBS, 

removable  by  tenant,  110  (w), 
pass  with  freehold,  245,  275. 

MATERIALS,  of  incomplete  erection,  query  as  to,  36. 

MAXIMS, 

res  accessor ia  sequitur  rem  prtncipalemf  20. 
quicquid  plantatur  solo^  solo  cedit,  28,  32,  293. 
solo  cedit  quod  solo  incedificatur  (or  implantatur),  39  (o). 
principal  shall  not  be  destroyed  by  taking  away  the  acces- 
sory, 70,  173. 
modus  et  conventio  vincunt  legem,  145. 
de  minimis  non  curat  lex,  153  (t)» 
actio  personalis  moritur  cum  persond,  200,  356. 
the  heir  is  to  be  preferred  to  the  executor,  240. 
quod  cedificatur  in  area  legatd  cedit  legato,  322. 

MELONS,  may  be  emblements,  267. 
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MILLS, 

what  description  of,  removable,  4  (^),  57,  97,  217,  225  (A), 

229,  241. 
machinery  of,  when  removable,  152.    See  Machinery. 
mortgage  of,  passes  the  stones  and  tackling,  294,  297. 
seizure  of,  under  a.  fieri  factasy  394. 

sails  and  wheels  of,  considered  part  of  the  freehold,  225  {h), 
fender  of,  placed  on  soil  of  another,  86. 
special  provisions  in  leases  of,  as  to  machinery,  &c.,  163  (w), 

414. 
See  next  title;  Wind-Mills;  Cider-Mills. 

MILLSTONES, 

removed  for  picking  are  constructively  annexed,  20,  278, 

389. 
are  parcel  of  the  freehold,  and  go  to  the  heir,  182,  214,  278. 
pass  by  devise  or  conveyance  of  the  mill,  278,  323. 

or  by  mortage  of  the  mill,  294. 
put  up  in  substitution  for  others,  152. 
are  not  distrainable,  388. 

although  removed  for  picking,  389. 

M^NES, 

working  of,  a  species  of  trade,  97,  168,  171. 
machinery  of,  removable  by  tenants,  44,  51,  167. 
not  personalty  as  against  the  heir,  225  et  seq. 
maliciouB  injuries  to,  felony,  404. 
stealing  from,  403. 

provisions  in  leases  of,  as  to  fixtures,  163  {w),  414. 
subject  to  the  customs  of  the  High  Peak  of  Derbyshire,  38, 
67. 

MIERORS, 

fastened  to  wall  in  ordinary  way  are  chattels,  8. 
removability  of,  107,  109,  183,  243. 

MIXED  CASES,  fixtures  for  trade,  combined  with  other  pur- 
poses, 97  et  seq.,  172,  220. 

^lONUMENTS, 

in  churches,  property  in  whom  vested,  261. 
action  for  defacing,  who  may  bring,  262. 


I 


privilege  of  erecting,  262  {w 

MOORINGS, 

if  permanent,  are  fixtures,  8  (d)» 
occupation  by,  may  be  rateable,  347. 

MORTAR,  effect  of  fastening  by,  11  (p). 

MORTGAGE.    See  Bills  of  Sale  Acts. 
of  fixtures,  apart  from  the  land,  293. 
of  land,  conveys  all  things  annexed,  293,  298. 
actually  or  constructively,  294. 
before  or  after  the  mortgage,  295. 
or  out  of  a  partnership  fund,  296. 
whether  land  freehold,  copyhold,  or  leasehold,  294. 

ll2 


484  INDEX. 

UOHTQAGtE— continued, 

of  land,  conveys  all  things  annexed — cont, 

whether  mortgage  be  legal  or  equitable,  294  (r),  298. 
or  oven  by  mere  deposit  of  deeds,  299. 
.  unless  a  contrary  intention  appears,  296. 
mere  enumeration  of  specific  articles  does  not  show 

such  intention,  297. 
the  intention  to  be  gathered  from  the  deed  as  a  whole, 
298. 
distinction  between,  by  assignment  and  by  underlease  as  to 

fixtures,  295. 
attornment  clause  in,  effect  of,  303. ' 
of  mill,  passes  stones  and  tackling,  294. 
possession  after,  by  mortgagor  not  fraudulent,  300,  301. 
whether  land  freehold  or  leasehold,  302. 

MORTGAGEE, 

claim  of,  to  fixtures,  as  against  trustee  in  bankruptcy,  307, 

308  et  seq. 
remedy  of,  where  fixtures  are  wrongfully  removed,  367. 
damages  recoverable  by,  371. 

MORTGAGOR, 

may  not  remove  fixtures  pending  the  mortgage,  302. 

nor  deprive  mortgagee  of  his  rights  by  a  voluntary  act, 
303. 
possession  of  fixtures  by,  not  fraudulent,  300,  301. 

See   Bills   of  Sale  Acts;    Mortgage;    Reputed 

OWNEESHIP. 

MORTMAIN  ACT,  removable  fixtures  held  to  be  personalty 
within,  324. 

MOURNING,  hung  in  churches,  the  incumbent  entitled  to,  263. 

**  MULES,"  decision  as  to,  in  ffeUawell  v.  Eastwood,  10,  391. 

MUTA  CANUM,  of  bishops,  260  {p). 


NAn.S, 

fastening  by,  8,  \2  et  seq,,  70. 

no  necessary  distinction  between,  and  fastening  by  screws, 
122  (n). 

NAVIGABLE  RIVER,  erections  in  bed  of,  37. 

NURSERY  GROUNDS, 

trees,  &c.,  in,  not  distrainable,  392. 
See  next  title. 

NURSERYMEN, 

may  remove  trees,  &c.,  planted  for  sale,  101,  125(6),  161  (q). 
frmt  trees,  when  removable  by,  101. 
whether  they  may  remove  hot-houses,  &c.,  102. 
stock  of,  goes  to  their  executors,  266  (t ). 
See  Gardeners  and  Gardens. 
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ONSTAND,  right  of,  by  outgoing  tenant,  in  respect  of  fixtures, 
162. 

ONUS  OF  PEOOF, 

in  questions  of  annexation',  24. 

of  possession  of  premises  after  expiration  of  term,  159. 

ORDEE  AND  DISPOSITION,  308.  See  Eeputed  Owneeship. 

ORDINANCE,  of  London,  respecting  fixtures.    See  Intboduc- 
tion;  Appendix  (A). 

OEGAN, 

when  annexed  to  freehold,  9. 

in  churches,  property  in  whom  Tested,  264. 

control  of,  is  in  the  parson,  264  (e). 

OENAMENT,  matters  of, 

relaxation  of  the  ancient  rule  of  law,  in  favour  of,  105, 112, 

179,  242. 

principle  of  the  relaxation,  107, 110,  116,  180,  248. 
extent  of  tenant's  right  of  removal  considered,  118. 
mode  of  annexation  important,  119,  125. 
permanent  nature  of  erection,  122,  126. 
mj  ury  done  by  removal  may  defeat  the  right,  70, 123,1 26. 
slight,  a  subject  for  compensation,  123. 
liability  of  tenant  to  repair,  124. 
custom  may  be  considered,  126,  and  see  Custom. 
intention  of  party  erecting,  126  (e),  and  see  Intention. 
is  an  exception  not  to  be  extended,  112,  126. 
utensils  affixed  for  domestic  convenience,  117,  180,  243. 
may  be  removed  by  tenants,  117. 
description  of,  removable  by  them,  110  (w),  114. 
may  be  removed  by  the  executors  of  tenants  for  life  or  in 
tail,  179. 
description  of,  removable  by  them,  180  e^  aeq, 
what,  may  be  removed  by  the  executors  of  tenants  in  fee, 

180,  2^12  etseq. 

by  ecclesiastical  persons,  191. 
right  to  remove  must  depend  on  the  particular  case,  112, 

114,  125. 
fixed  in  churches,  property  in  whom  vested,  254,  261,  263. 
belonging  to  a  bishop  s  chapel,  196,  255. 

See  House;  Domestic  Furnituke;  Tenant;  Tenant 
FOB  Life;  Heib;  Appendix (B). 

OENAMENTAIj  FIXTUEES,  105,  179,  242.    See  last  title. 

OSIEE  BEDS,  making,  &c.,  of,  compensation  for,  83. 

OUTGOING  TENANT, 

what  fixtures  he  may  remove.  See  Fixtures;  Appendix  (B). 
sale  of  fixtures  by,  to  incoming  tenant,  160  (n),  288,  289, 419. 
stipulations  for  re- valuation,  &c.,  of  fixtures  at  ^e  end  of 

his  term.    See  Appendix  (D). 
his  right  of  onstand  in  respect  of  fixtures,  162. 
See  Incoming  Tenant. 
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OUTHOUSES,  pass  on  conveyance  of  bouse,  279. 

OYENS, 

right  of  heir  to,  245,  247. 

whether  liable  to  execution  against  the  owner  in  fee,  395. 


PALING,  59. 

is  incident  to  the  inheritance,  213  ((),  214. 
stealing  of,  401. 

PANELS,  glasses,  and  pictures  in,  8,  107,  181,  245,  325. 

PAECEL  OB  NO  PAEGEL,  a  question  of  fact,  160. 

PARK, 

deer  in,  pass  with  the  inheritance,  258. 

unless  tame,  or  testator's  interest  chattel,  258  (k),  260. 
whether  the  heir  can  claim  except  in  respect  of  a  legal 
park,  258  (A;). 

PARSON, 

soil  and  freehold  of  the  church  is  in,  261,  263  (y). 

cannot   remoye    monuments,   &c.,  legally  set  up  in  the 

church,  261. 
right  of,  to  grant  a  yault  in,  262  {w), 

to  mourning  hung  in  the  church,  263. 

to  timber  and  scaffolding  erected  on  public  occasions, 

263. 
to  the  materials  of  pews  and  seats  when  seyered,  263. 
to  trees  in  churchyard,  265. 
organ  of  church  does  not  belong  to,  264. 

but  the  organist  is  subject  to  his  control,  264  (e). 
See  Incumbent;  Dilapidations;  Ecclesiastical 
Persons. 

PARSONAGE  HOUSE,  fixtures  in,  when  removable,  191,  192, 
See  Dilapidations  and  Incumbent. 

PARTITIONS,  waste  in  pulling  down,  49,  61,  357. 

PARTNER,  fixtures  put  up  by,  after  mortgage,  296. 

PARTRIDGES,  259.  260. 

when  the  subject  of  larceny,  259  {l). 

PASTORAL  HOLDINGS,  within  Agricultural  Holdings  Act, 
80. 

PAVEMENT,  whether  removable,  49,  61. 

PAYMENT  of  money  into  court,  effect  of,  292  {k), 

PENNONS,  himg  in  a  church,  property  in  whom,  254,  261. 

PERMISSIVE  WASTE, 

tenant  for  life  whether  liable  for,  187  (a). 

action  on  the  case,  whether  it  lies  for,  358.  See  Appendix  (G). 


INDEX.  487 

PEEPETUAL  CUEATE,  liable  for  dilapidations,  202. 

PBESONALTY.    See  Assets,  Pbesonal  ;  Execxjtok. 

PEWS, 

right  to,  and  property  in,  263. 
mateiials  of,  when  severed,  263. 

PHEASANTS,  259,  260. 

when  the  subject  of  larceny,  259  (/). 

PIOTUBES, 

whether  annexed  to  freehold,  8,  9  (/}. 
removable  when,  107,  181,  243,  245. 
ancient,  considered  as  heir-looms,  254. 

PIEB  GLASSES,  116.    See  Mibbors  ;  Lookixg-Glasses. 

PIGEON-HOUSE,  w^pte  to  destroy,  259,  363. 

PIGEONS, 

whether  they  pass  with  the  inheritance,  258,  260. 
waste  to  destroy  the  stock  of,  259,  363. 
tamo,  larceny  to  steal,  261  (r). 

PILE,  in  bed  of  navigable  river,  37. 

PILLARS,  151. 

granary  built  on,  a  chattel  by  custom  in  Hampshire,  240, 

373  (a). 
of  brick  and  mortar,  115,  151. 

PINEBY,  erected  in  garden,  not  removable,  110,  122. 

PIPES, 

annexation  by,  14,  343. 

when  removable,  57,  113,  151,  154. 

laid  in  ground  for  water  or  gas,  rateable,  347,  348. 

pass  by  grant  of  a  house,  278  (A;). 

in  factory,  &c.,  bill  of  sale  of,  285,  286. 

affixed,  stealing  of,  401  (m). 

PLANT,  ^ 

in  breweries,  &c.,  when  removable,  57,  62,  167  et  seq.,  226 
et  sea. 

S asses  Dy  a  mortgage,  301. 
emised  with  brewery,  nature  of  the  tenant's  interest, 


291, 396.    See  Appendix  (D). 
devised  with  brewery,  327. 
rateability  of,  339  et  seq. 

PLANTS.    See  Trees  ;  Flowers. 
larceny  of,  402,  403. 

PLEADING,  fixtures,  how  to  be  described  in,  370,  383. 
POLLABDS,  property  in,  102  (r),  368  (i). 
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POOE*S  EATE.    See  Eateablb  Value. 

land,  &c.,  improyed  by  annexatdons,  rateable  according  to 
improved  value,  338.  ^ 
as  by  a  "weighing-machine,  339. 
by  steam-engines  or  other  machinery,  339  et  aeq. 
by  water  or  gas-pipes,  347,  348. 

whether  the  property  must  be  actually  affixed,  340, 
342,  345,  346. 
mode  of  assessment  to,  338  (a),  340. 

POECH,  7  (y). 

POETABLB  ENGINE,  15. 
rate  in  respect  of,  344. 

POETEAITS,  ancient,  considered  as  heir-looms,  254. 

POSSESSION, 

of  fixtures,  not  a  reputed  ownership,  309,  311,  317. 

after  a  mortgage,  not  fraudulent,  300,  301. 
effect  of  tenant's  remaining  in,  after  his  term,  133  et  eeq., 

420. 
delivery  of  by  tenant,  without  prejudice,  effect  of,  141. 

POSSIBILITY, 

tenant  aprh,  rights  of,  1 89. 
of  grantee  of,  189. 

POST  WINDMILL,  4  {k). 

renting  of,  will  not  confer  a  settlement,  349. 
vote  ac  election  in  respect  of,  held  good,  350. 

POSTS, 

buildings  on,  not  considered  part  of  the  freehold,  4  {k), 
whether  removable,  59,  247. 
stealing  of,  403. 

POTATOES, 

may  be  emblements,  267. 
sale  of,  330. 

POTS, 

fixed,  245. 

whether  seizable  in  execution  against  owner  in  fee,  395. 

POWEES, 

right  of  removal  under,  as  distinguished  from  the  right  to 

fixtures,  186,  188. 
things  removable  under,  not  liable  to  execution,  394. 

PEEBENDAEY,  liable  for  dilapidations,  201. 

PEEPAEATION  OF  SOIL,  does  not  necessarily  make  chattels 
fixtures,  5,  294. 

PRESSES, 

whether  part  of  the  freehold,  121  (m),  293,  364. 
not  to  be  considered  part  of  the  house,  infavorem  vitce,  215, 
400. 
See  CuPDOABDs;  Olosetb. 
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PEINCIPAL,  not  to  be  destroyed  by  taking  away  the  accessory, 
70,  173.    See  Accessoey  Buildings. 

PEINCIPAIiS,  252.    See  Heirlooms. 

PROHIBITION  OF  WASTE, 
at  common  law,  359  (6). 
against  ecclesiastical  persons,  365. 

PRUSSIA,  laws  of,  relating  to  fixtures.    See  Inteoduction. 

PUMPS,  16,  17. 

removable  by  tenant,  56  (Z),  114. 
whether  they  go  to  the  heir,  246. 

PURCHASE, 

of  house,  articles  affixed  are  included  in,  275,  277,  278. 

unless  an  express  provision  to  the  contrarv,  279. 
of  fixtures,  nature  of  the  interest  acquired  by,  290.     See 

Appendix  (D.)  ;  Sale. 
compulsory,  of  manufactory,  fixtures  to  be  valued  on,  277. 

PURIFIERS,  in  gasworks,  14  (2),  342. 

PUSEY  HORN,  a  charter  of  conveyance,  256. 

QUASI  PERMANENT  FASTENINGS,  effect  of,  12,  229  (n). 
QUEEN  ANNE'S  BOUNTY,  191  (a),  204  {g),  205. 

RABBITS,  tame,  right  of  executor  to,  260. 

RACKS,  of  stables,  shall  be  intended  fixed,  374  (&}. 

RAILS,  59,  247.     See  Posts. 
of  a  railway,  150  (^),  226. 
when  dLstrainable,  391. 
when  may  be  taken  in  execution,  393  {d). 

RAILWAY,  land  improved  by,  rateable  accordingly,  340. 

RANGES, 

light  of  heir  to,  245. 

not  distrainable,  390. 

whether  seizable  in  execution  against  owner  in  fee,  395. 

RATEABLE  VALUE. 

how  to  be  ascertained,  338  (a),  342,  346. 

the  value  to  a  hypothetical  tenant,  342. 
may  be  derived  from  chattels  annexed  to  the  land,  338  et 
sea,,  346. 
or  chattels  permanently  used  with  the  land,  340,  342, 

346. 
but  not  from  mere  moveable  furniture,  345. 
things  enhancing,  and  things  rateable  per  se,  distinction 

between,  343. 
of  a  weigh  house,  339. 
of  an  engine  house,  339. 
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EATEABLE  YAJLTTE'-continued. 

of  a  mine  with  engine  and  railway,  340. 

of  building  with  machinery  generaHy,  340. 

of  docks  with  cranes,  &c.,  340. 

of  chemical  works,  341. 

of  a  railway,  342. 

of  gasworks,  342. 

of  distillerv,  343. 

of  shipbuilding  yard  with  plant,  344. 

with  floatmg  dock,  344  (v). 
of  gas  and  water  pipes,  347. 
of  tramways,  347. 
of  telegraph  posts  and  wires,  347. 
of  permanent  moorings,  347. 
of  house  with  billiard  table,  346. 
what  things  to  be  taken  into  account,  346. 
occupation  must  be  permanent  and  exclusive,  347,  348. 

as  adjunct  to  non-rateable  subject,  348. 
de  facto  occupation  sufficient,  348  (h). 

EECTOEY  HOUSE,  fixtures  in,  192.   See  Incumbent;  Dilapi- 

DATIONS ;  ECCLE3IA8TICAL  DILAPIDATIONS  ACT. 

BEINSTATEMENT, 

of  premises,  possibility  of,  does  not  render  a  fixture  remov- 
able, 125. 

of  fixture,  possibility  of,  does  not  render  the  fixture  dis- 
trainable,  390. 

EEMAINDER-MAN, 

not  bound  by  unusual  terms  of  which  he  is  ignorant  in  lease 

by  tenant  for  life,  161. 
what  annexations  belong  to,  as  against  the  executor,  &c., 

166  et  9€q.    See  Tenant  for  Life  ;  Executor. 
remedies  of,  for  the  tortious  removal  of  things  afi&xed.    See 

next  title. 

EEMEDIES, 

of  tenant  against  landlord,  procedure  under  Agricultural 

Holdings  Act,  94. 
for  the  tortious  removal  of  fixtures,  &c, 
at  law,  351,  366  et  eeq. 
in  equity,  359. 
by  landlord,  against  tenant, 

by  action  of  case  in  nature  of  waste,  354. 

though  there  may  be  a  covenant  to  repair,  356. 
of  trespass,  366  et  seq, 
of  trover,  371. 
of  contract,  382. 
by  injunction,  &c.,  359  et  eeq, 
by  landlord,  against  a  stranger,  367,  379. 
by  tenant  against  a  landlord,  or  a  stranger,  366,  367,  368. 
by  remainder-man  or  reversioner,  a^inst  tenant,  355. 
against  executor  of  tenant  for  life  or  in  tail,  356. 
by  executor,  355. 

if  personal  estate  is  diminished,  355  (r). 
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BEUEIflES— continued. 

against  executors,  for  injuries  by  testator,  356. 

for  waste  oommitted  by  themselyes,  &c.,  356. 
in  the  case  of  ecclesiastical  persons, 

by  action  for  dilapidations,  199,  204. 
by  injunction  and  prohibition  of  waste,  &c.,  210  («),  364. 
by  proceedings  in  the  ecclesiastical  courts,  200,  203  (z). 
by  yendor  against  purchaser,  for  the  price  of  fixtures  sold, 

383,  384. 
by  purchaser  against  vendor,  for  selling  fixtures  without 
title,  290  {d).    See  Appendix  (D). 

And  see  Waste;  Injunction;  Covenant;  Tres- 
pass;  Tbover;  Distress;  Execution;  Aori- 
,  cultural  holdinqs  act. 

EEMOVAL  OF  FIXTURES.    See  Appendix  (B). 
right  of  explained,  28,  31  et  seq, 

is  an  exception  from  the  rule  of  law  respecting  the 

freehold,  29,  31. 
considerations  on  which  it  depends, 
the  situation  of  the  claimant,  32. 
the  purpose  and  object  of  the  erection,  32. 
*   the  mtention  of  the  party  in  annexing  the  article, 
26,32,  66,  71,  222. 
its  nature  before  annexation,  32,  62,  65. 
its  construction  and  mode  of  annexation,  32,  65, 

173,  185. 
its   comparative  value    as    annexed,    and   when 

severed,  32,  65. 
the  destruction  occasioned  to  it  by  removal,  6,  7, 32, 

65,  72.    See  Injury  to  Fixture. 
the  injury  caused  to  the  freehold  by  the  act  of 

removal,  6,  32,  65, 72.    See  Injury. 
the    existence    of   custom  in  respect  of   similar 
articles,  32,  65.    See  Custom. 
distinguished  from  the  right  incident  to  the  ownership 
of  the  estate,  33,  186,  188. 
and    from   rights   under    powers    appendant   to 

estates,  189,  190,  394. 
and  from  the  right  acquired  by  the  purchase  of 
fixtures,  290. 
is  a  power  coupled  with  an  interest,  33,  130. 
is  not  a  right  m  gross,  235. 
as  between  landlord  and  tenant,  40  et  seq, 
general  common  law  rule,  42. 
exception  as  to  trade  fixtures,  43  et  seq.     See  Trade 

Fixtures. 
not  extended  to  agricultural  fixtures,  75,  76. 
statutory  provisions   as   to  agricultural  fixtures,   77 
et  seq, 
may  be  excluded  by  contract,  93.    And  see  AoRi< 
CULTURAL  Holdings  Acts. 
fixtures  for  trade  combined  with  other  objects,  91  etseq, 
fixtures  for  ornament  or  convenience,  105,  118,  179, 
242.    See  Ornament. 
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EEMOVAL  OF  FIXTURES— continued, 
may  be  qualified  by  contract,  93,  145. 
of  substituted  fixtures,  124,  152. 

as  between  executor  of  tenant  for  life,   or  in  tail,   and 
remainder-man,  166  et  seq, 
executor  and  heir,  211  e^  aeq, 
within  what  time  to  be  exercised,  in  different  cases,  89, 127. 

See  Limitation  of  Time. 
damage  occasioned  by,  must  be  repaired,  89,  115,  124. 
specisu  provisions  respecting,  in  leases,  145  d  seq.^  288,  413. 
how  enforced  by  action,  375. 

RENEWAL  of  lease,  effect  of,  156  et  seq.    See  Lease. 

REPAIR, 

of  fixtures  demised,  418. 
of  fixtures  substituted  by  tenant,  152. 
of  damage  to  premises  by  removing  fixtures,  89,  115,  124. 
covenant  for,  now  varying  the  tenant's  right  to  fixtures,  146. 
does  not  extend  to  buildings  on  blocks,  roUers,  &c.,  414. 

REPLEVIN,  does  not  lie  for  fixtiires,  388  (A).    See.  Disteess. 

REPUTED  OWNERSHIP,  of  bankrupt, 
goods  in,  pass  to  the  trustee,  308  et  seq, 
common  usage  for  the  hire  of  chattels  takes  them  out  of,  of 

the  hirer,  309  (i),  318. 
fixtures  are  not  '*  goods  "  within  the  meaning,  &c.,  309,  311. 
not  even  when  dealt  with  separately,  if  unsevered,  312. 
doctrine  of,  does  not  apply  to  property  affixed  to  the  free- 
hold, 317,  321  {k). 
what  may  not  amount  to,  319. 

RESERVOIR,  compensation  for  making,  83. 

REVERSIONARY  INTEREST,  in  fixtures,  sale  of  by  parol 
agreement,  valid,  330. 

REVERSIONER.    SeeLANDLOED;  Freehold. 

claims  of  against  executor  of  tenant  for  life  or  in  tail,  166. 

See  Tenant  for  Life  and  in  Tail. 
remedies  of,  for  the  tortious  removal  of  things  affixed.    See 

Remedies. 

RINGS,  pass  with  a  house,  277,  323. 

RIOTOUS  ASSEMBLIES,  demolishing  of  fixed  machinery  by, 
in  mills,  mines,  &c.,  404. 

ROADS,  compensation  for  making,  &c.,  83. 

ROLLERS, 

erections  placed  on,  not  part  of  the  freehold,  3,  4,  132,  192, 
240,  373,  414. 
covenant  to  repair,  does  not  extend  to,  414. 
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ROOKS,  not  a  subject  of  property,  259  (Z). 

BOOTS, 

the  subject  of  emblements,  267. 
stealing,  a  felony,  402,  403. 


SAFFRON,  the  subject  of  emblements,  267. 

SAILS,  of  windmill,  considered  part  of  the  freehold,  225  (A). 

SAINTFOIN,  the  subject  of  emblements,  268. 

SALE, 

of  house,  &c.,  when  fixtures  included  in,  274  et  seq. 

of  house  and  fixtures,  what  things  to  be  valued  on,  289. 

See  Appendix  (D). 
compulsory,  fixtures  to  be  valued,  277. 
of  reversionary  interest  in  fixtures,  330. 
of  fixtures,  by  landlord  to  tenant,  289.    See  Appendix  (D). 
by  outgoing  to  incoming  tenant,  289.    See  Ap- 
pendix (D). 
nature  of  the  interest  conferred  by,  290. 
effects  a  severance  when  complete,  384  (i^). 
remedy  of  purchaser,  if  made  without  title,  290  (J), 
whether  agreement  for,  is  within  the  Statute  of  Frauds, 

328. 
stamps   on    agreements  relating   to,    335.    See    Ap- 
pendix (C). 
schedule  on,  288  (&). 
■    See  Bills  of  Sale  Act,  1878. 

SALT  PANS, 

are  trade  fixtures,  52,  57,  97,  150. 
pass  to  the  heir  with  the  estate,  222. 
decision  respecting  them,  considered,  223. 

SAND,  blown  upon  a  close,  becomes  part  thereof,  36  (/). 

SASHES,  of  window,  4,  401  {k), 

SAWS,  circular,  bill  of  sale  of,  286  (n). 

SCAFFOLDraO, 

erected  in  churches  on  public  occasions,  belongs  to  the 

parson,  263. 
custom  of  London  to  erect  in  adjoining  land,  35. 

SCHEDULE, 

of  fixtures,  when  it  should  accompany  lease  or  other  con- 
veyance, 288  (6). 
is  not  receivable  in  evidence  unless  stamped,  335. 
stamp  required  on,  in  different  cases.    See  Appendix  (C). 

SCOTCH  LAW, 

in  respect  of  fixtures,  39  (o).    See  Tntrodttotion. 

the  same  as  English  law,  234. 
lease  is  a  heritable  subject  by,  234. 
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SCREWS,  nails  or  bolts,  fastening  by,  8,  10,  12  d  seq.,  70,  122. 

SEATS.    See  Benches. 
fixed  in  churches,  263. 
moveable,  in  churches,  property  of,  264. 

SEQUESTEATOR,  vhen  liable  for  dilapidations,  201. 

SETTLEMENT,  parochial, 

in  respect  of  land  improved  in  value  by  fixtures,  &c.,  349. 
to  coiner,  things  must  be  actually  affixed,  349. 

a  windmill  on  posts,  or  not  fixed,  insufficient,  349. 

licence  to  use  machinery,  insufficient,  349  (m). 

SEVERANCE, 

of  fixed  articles,  effect  of,  in  transferring  the  right  of  pro- 
perty, 291,  368,  369,  379,  384(*). 
is  effected  by  sale  of  fixtures  when  complete,  384  (i). 
of  fixtures  demised,  vests  the  property  m  the  landlord,  291 , 

379. 
of  fixtures  by  trustee  in  bankruptcy,  313.    See  Trustee  in 

Bankruptcy. 
and  removal,  if  continuous,  not  felony  at  common  law,  398. 
whether  trespass  or  trover  is  maintainable  in  such 
cases,  369,  375. 
See  Removal  of  Fixtures. 

SHAFTS,  in  factory,  &c.,  bill  of  sale  of,  285,  286  {q). 

SHEDS, 

when  removable  by  tenant,  59. 

when  considered  accessory  buildings,  62,  64,  173. 

SHELVES,  8(6),  121  (m),  374(6). 

pass  with  the  freehold,  245,  275,  327. 

SHERIFF, 

what  fixtures  may  be  taken  in  execution  by,  28,  313,  393. 
may  take  fixed  articles  demised,  together  with  the  lease, 
396. 
but  not  when  severed  by  the  tenant,  397. 
when  boimd  to  seU  fixtures  in  separation  from  the  lease, 

397. 
vendee  of,  his  liability  for  tortious  levy,  381. 
See  Execution. 

SHIPBUILDING  YARD,  rating  of,  with  plant,  &o.,  344. 

SHROUD,  to  whom  it  belongs  after  burial,  262. 

SHRUBS, 

by  whom  removable,  101.    See  Trees  and  Bushes. 
in  nursery  grounds  cannot  be  distrained,  392. 
stealing  of,  402,  403. 

SIGNBOARD, 

of  an  inn  is  a  fixture,  9  (/). 
placed  in  alieno  eolOy  38. 

SILK  MILL,  mortgage  of,  297. 
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SILOS,  compensation  for  making,  83. 

SLABS,  of  marble,  152.    See  Chimney-Pieces. 

do  not  pass  under  bequest  of  furniture,  324,  326. 

SLEEPERS,  5,  393  (d), 
when  distrainable,  391. 

SLUICES,  compensation  for  making,  84. 
SOAP  WOILKS,  utensils  in,  removable,  49,  61. 

SOIL, 

preparation  of,  does  not  necessarily  make  articles  fixtures, 

5,  294. 
action  for  removing,  379. 

SPECIAL  OCCUPANT,  property  of,  in  deer,  fish,  &c.,  260  (g). 
S.  S.,  collar  of,  an  heir-loom,  254. 

STABLE, 

on  rollers,  not  considered  part  of  the  freehold,  59.    See  Ap- 
pendix (B.J 
racks  in,  intended  fixed,  374  (&}. 

STADDLES,  erections  on,  not  part  of  the  freehold,  4,  373. 

STAIRCASES,  not  removable,  123. 

STAMPS, 

on  schedule  of  fixtures,  335. 

on  deed,  with  schedule  annexed,  &c.,  335. 

on  agreements  relating  to  sale,  &c.,  of  fixtiires,  336,  337* 

on  lease  of  fixtures,  337. 

on  appiuisements  of  fixtures.    See  Appendix  (D.) 

STANDING  BY, 

effect  of,  by  owner  of  freehold,  34. 
even  in  case  of  corporations,  35  (z). 

STATUES, 

when  a  part  of  the  freehold,  22,  23. 
removal  of,  181. 

STATUTE  OF  FBAUDS, 
contracts  relating  to  land, 

include  contracts  for  the  transfer,   &c.,  of  fixtures, 
together  with  the  land,  328. 
otfructus  naturaieSf  when,  330. 
of  fixtures  which  pass  to  the  heir  as  against  the 

executor,  when,  331. 
of  the  materials  of  a  house,  331  (d). 
do  not  include  contracts  for  sale  of  fixtures,  in  con- 
templation of  immediate  severance,  329. 
of  tenant's  fixtures,  329,  331  (a). 
of  reversionary  interest  in  traae  fixtures,  330. 
oifructus  indusfrtaleB,  330. 
of  executor's  fixtures,  331. 
of  fixtures  which  pass  to  the  heir,  when,  331. 
or  to  erect  fixtures,  332. 
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STATUTE  OF  FRA.UDS— conttnucd. 
**  goods,  wares  and  merchandizes," 

do  not  include  fixtures,  332,  333,  334. 

nor  growing  crops,  333. 
aecuSy  if  property  does  not  pass  until  after  severance,  335. 
effect  of  appraisement  on  the  applicability  of  the  statute,  332. 

STATUTES, 

equitable  construction  of,  353. 
referred  to.     See  the  Table  of  Statutes. 

STEAM-ENGINES, 

when  a  part  of  the  freehold,  12  rf  aey, 

removable  by  tenants,  &c.,  51,  55,  56,  97,  167,  169. 

pass  to  the  heir,  as  against  the  executor,  226  et  aeq, 

bill  of  sale  of,  285,  286. 

if  fixed,  do  not  pass  to  trustee  in  bankruptcy  as  goods, 

310,  319, 
whether  they  pass  by  bequest  of  personal  estate,  218  (m), 

240. 
walls  or  sheds  of,  considered  accessories,  63,  64. 
when  liable  to  poor's  rate,  340  et  seq. 
malicious  injuries  to,  felony,  403,  404. 

See  Engines  ;  Machinery  ;  Trade  Fixtures. 

STEAM-HAMMER,  anvil,  though  not  fixed,  a  part  of,  389. 

STEAM- WINCH,  when  a  chattel,  5. 

STEEL- YAED,  attached  to  house,  rate  in  respect  of,  339. 

STILLS, 

■  when  a  part  of  the  freehold,  4. 
if  fixed,  do  not  pass  to  assignees  of  bankrupt,  309. 
otherwise,  if  placed  on  horses  or  frames,  309. 

STOCKING-FRAME,  11  (n). 

STONES, 

of  dry  waU  constructively  annexed,  21. 
becoming  imbedded  in  soil,  property  in,  36. 

STOVES, 

removable  by  tenant,  109,  110  (it;), 
pass  with  house,  245,  275,  326. 

STRAIGHTENING  PLATES,  when  considered  chattels,  4. 

STRAWBERRY  BEDS,  not  to  be  destroyed,  by  gardeners, 
&c.,  101. 

SUBSTITUTED  FIXTURE, 

covenants  attach  to,  \b2et  aeq.y  362. 

tenant  may  lose  his  right  to,  by  agreement,  152. 

on  removal  of,  original  to  be  replaced,  124. 

SUN  DIAL,  stealing,  a  felony,  401  (o). 

SWANS, 

whether  they  nass  with  the  inheritance,  259. 
may  be  the  subject  of  larceny,  269  (/). 
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TABLES,  fixed  or  dormant, 

removable  by  tenant,  61,  lOo. 

nass  with  inneiitance,  213  et  seq,,  242,  246. 

Dilliard,  whether  rateable,  346. 

TABLETS, 

in  churches,  right  to  erect,  262  (w), 
pi'operfy  in  whom  vested,  261. 

TAPE8TEY,  fixed  to  walls,  when  removable,  108,  181,  244. 
See  Hakoinos. 

TEAZLES,  whether  the  subject  of  emblements,  267. 
TELEGRAPH  POSTS  AND  WIRES,  rateabiHty  of,  347. 
TELESCOPE,  upon  foundation,  not  necessarily  a  fixture,  5  (q), 

TENANCY, 

by  reason  of  employment,  not  within  Agricultural  Holdings 

Act,  81. 
contract  of,  defined,  85  (a). 

change  of,  how  a^ecting  tenant's  rights  to  fixtures,  156, 
157  {d). 
to  compensation  for  improvements,  82  (/). 
See  the  following  titles. 

TENANT, 

not  liable  for  waste  at  common  law,  43,  352. 

made  liable  by  statutes  of  Marlebridge  and  Gloucester,  43, 

352. 
right  of,  in  removing  fixtures,  is  a  relaxation  of  the  law  of 
waste,  43  {g), 
this  relaxation  when  first  allowed,  44. 
whether  it  proceeded  originally  on  the  ground  of  trade, 
45  et  acq, 
is  more  favoured  in  respect  of  fixtures  than  other  classes  of 

persons,  50,  174,  175. 
may  remove  trade  fixtures,  49,  53. 
principle  of  the  rule,  50,  53. 
public  benefit  the  ground  of  the  rule,  53. 
extent  of  the  rule,  54  et  seq, 
substantial  buildings  not  removable,  62. 
buildings  accessory  to  a  removable  utensil,  63,  103. 
instances  of  trade  fixtures,  45,  55  et  aeq.y  409. 
general  rules  respecting  his  right  to  trade  fixtures,  71. 
may  remove  fixtures  for  trade  combined  with  other  pur- 
poses, 97.  ^ 
suggested  instances  of  these  mixed  cases,  99. 
may  remove  fixtures  put  up  for  ornament,  105. 
principle  of  this  rule,  116.     See  Obnamext. 
particular  instances  of  ornamental  fixtures,  410. 
general  rules  respecting  his  right  to  ornamental  fix- 
tures, 112,  118,  125. 
may  remove  fixtures  put  up  for  domestic  use  and  furniture, 
117. 

F.  K  K 
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TESAKT^conttnued 

may  remove  fixtures,  &c. — continued. 

instances  of  fixtures  for  domestic  use,  &c.,  110  {w),  114, 
411. 
may  remove  buildings  placed  on  blocks,  pattens,  plates,  &c., 

3,  4,  132,  413. 
agricultural  fixtures,  not  removable  at  common  law  by,  73. 
aliter  by  statute,  11  et  seq. 

See  AoRicuLTTjRAL  Holdings  Acts. 
present  position  of  agricultural  tenant  in  respect  of  fixtures, 

96. 
cannot  remove  fruit  trees,  sbrubs,  flowers,  &c.,  102. 

unless  in  nursery-grounds,  &c.,  101.     See  Nitesery- 
MEN ;  Gardeners  ;  Market  Gardens. 
may  be  prevented  from  removing  fixtures  by  the  terms  of  his 
lease,  93,  145  et  seq.y  162. 
as  by  a  covenant  to  repair,  146. 
or  by  taking  a  new  lease,  156  et  aeq, 
or  by  circumstances  implied  from  an  agreement  with 
his  landlord,  155. 
m\ist  remove  his  fixtures  within  the  term,  128. 

effect  of  his  continuing  in  possession,  IZO  et  seq, 
of  uncertain  interest,  entitled  to  reasonable  time,  143. 
See  Aqricultuilal  Holdings  Aci', 
liability  of,  to  repair  damage  occasioned  by  the  removal  of 

fixtures,  89,  115,  124. 
what  fixtures  he  is  to  pay  for,  on  taking  possession, 
to  his  landlord,  289,  292. 
to  an  outgoing  tenant,  290. 

See  Outgoing  and  Incoming  Tenant  and  Appen- 
dix (D). 
nature  of  the  interest  he  acquires  on  the  purchase  of  fixtures, 

87,  290.    See  Sale. 
nature  of  his  interest  when  fixtures  are  demised  to  him,  291. 
is  bound  to  repair  the  articles  demised,  418. 
or  others  substituted  in  lieu  of  them,  152. 
mortgage  of  fixtures  by,  293.    See  Mortgage. 
bankruptcy  of,  309.    See  Trustee  in  Bankruptcy. 
his  fixtures  seizable  under  a  fieri  facias,  28,  313  (n). 
his  right  to  emblements,  270,  271,  272. 
remedies  by  and  against,  for  tortious  removal  of  fixtures, 

&c.,  351,  366.    See  Eemedies  ;  Waste. 
stipulations  by,  for  re-valuation  of  fixtures  at  the  end  of  his 

term.    See  Appendix  (D). 
rules  and  directions  to,  respecting  the  purchase,  valuation, 
&c.,  of  fixtures.    See  Appendix  (D). 

See  Fixtures;  Demise;  Covenant;  Valuation; 
Emblements. 


TENANT  AT  WILL, 

not  within  the  Agricultural  Holdings  Act,  81. 

his  right  to  emblements,  270. 

not  liable  for  j)ermis8ive  waste,  352.    See  Appendix  (O). 

may  be  sued  in  trespass  for  voluntary  waste,  367  (6). 
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TENANT  BY  THE  CUETESY, 
is  liable  for  waste,  189,  352. 
rights  in  fixtures  same  as  tenant  for  life,  189. 

TENANT  IN  DOWEE, 

liable  for  WEiste  at  common  law,  189,  352. 
what  may  be  remoyed  by,  189. 
See  next  title. 

TENANT  FOR  LIFE, 

not  punishable  for  waste  at  common  law,  352. 

made  liable  by  statutes  of  Marlebridge  and  Gloucester,  187, 

352. 
whether  liable  for  permissive  waste,  187  (d),  358.    See  Ap- 
pendix (G). 
his  position  as  to  waste  compared  with  that  of  tenant  in  tail, 

187,  189. 
his  right  in  respect  of  fixtures,  167,  187. 
trees  and  timber,  187  (e). 

if  without  impeachment  of  waste,  188.    See  Impeach- 
ment OF  Waste. 
has  a  power  without  an  interest,  189. 
when  he  may  devise  chattels  affixed  to  the  freehold,  322. 
ancient  rule  of  law  relaxed  in  favour  of  his  personal  estate,  1 68. 
this  relaxation  when  first  allowed,  167. 
not  so  extensive  as  in  the  case  of  a  common  tenant,  175. 
executor  of,  is  entitled  to  trade  fixtures,  167  e^  aeq.y  172. 
extent  of  this  privile^,  172. 
particular  instances  described,  &c.,  167. 
general  rules  respecting  his  right  to  trade  fixtures,  177. 
is  entitled  to  fixtures  for  trade  and  other  purposes  com* 

bined,  172. 
is  entitled  to  fixtures  for  ornament  or  domestic  furniture,  179. 
particular  instances  described,  181. 
not  limited  to  chattels,  183. 

general  rules  respecting  his  right  to  ornamental  fix- 
tures, 184. 
on  same  footing  as  executor  of  tenant  in  taU,  169. 
his  right  to  fixtures,  as  compared  with  that  of  his  testator, 
189. 
how  far  it  may  be  inferred  from  the  right  of  a  common 

tenant,  175. 
and  from  that  of  an  executor  of  tenant  in  fee,  174. 
allowed  a  reasonable  time  for  the  removal  of  fixtures,  178  (z). 
his  right  to  emblements,  269. 

rememes  by  and  against,  in  respect  of  fixtures,  355.     See 
Executob;  Eemedies. 

TENANT  IN  FEE, 

ancient  rule  of  law  in  favour  of  his  heir  and  real  estate,  212, 

240. 
modem  relaxation  in  favour  of  his  personal  estate,  219, 
220,242. 
is  less  extensive  than  in  other  case?,  174,  219. 
contradictory  opinions  respecting  the  degree  of  re- 
laxation, 216  e^  8€q. 

kk2 
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TENANT  IN  FEE— con^tnucd. 

claims  to  trado  fixtures  as  between  heir  and  executor  of, 
211  etseq. 
eemble,  executor  not  entitled  to  trade  fixtures,  237. 
nor  to  fixtures  for  trade  combined  with  other  pur- 
poses, 220  et  seq.y  237. 
executor  of,  not  entitled  to  things  accessory  to  the  realty,  221 . 
as  salt  pans  in  salt  works,  222. 

formerly  held  entitled  to  machinery  in  calico  works,  219. 
'  how  far  entitled  to  fixtures  for  ornament  and  con- 
Tenience,  242  et  seq, 
particular  instances  described,  243  et  aeq* 
general  rules  respecting  his  right  to  ornamental  fixtures, 

247. 
decisions  relating  to  these  fixtures  not  uniform,  243, 245. 
is  entitled  to  such  things  as  are  not  actually  affixedi  240. 
unless  constructively  aflBxed,  241. 

SoeExECUTOB;  Heir;  Heir-looms. 

TENANT  IN  TAIL, 

may  commit  eyery  kind  of  waste,  186. 

as  may  his  grantee,  186. 
tenant  apree  possibility ^  position  of,  189. 

position  of  grantee  of,  189. 
executor  of,  on  the  same  footing  as  executor  of  tenant  for 

life,  169. 
executor  of,  his  rights  as  against  the  heir  in  tail,  190. 
compared  witli  those  of  a  common  tenant,  175. 
and  with  that  of  executor  of  tenant  in  fee,  174. 
remedies  by  and  against,  in  respect  of  fixtures,  355,  356. 
See  Eemedies. 

TENANT  POUR  AUTER  VIE, 

his  rights  after  death  of  cestui  que  vie,  187. 
as  to  emblements, -269. 

TENANT'S  FIXTURES,  application  of  term,  1.     See  Ap- 
pendix  (B). 
are  parcel  of  the  freehold,  28,  29. 

TENTS,  not  fixtures,  8. 

THRESHING  MACHINE, 
when  a  fixture,  12  (r). 
maliciously  breaking,  &c.,  404  {y), 

TIMBER, 

annexed  to  house  or  soil  of  another,  right  of  property  in, 
30,  34,  35,  370. 
See  Alieno  Solo  ;  Trees. 

TIME, 

for  removing  fixtures,  limitation  of,  127  c/  seq, 

when  claimant's  interest  is  uncertain,  135,  140,  143. 
when  it  expires  by  his  own  act,  140. 
See  LiMiTATioK  of  Tdie. 
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TOMBSTONES, 

property  in  whom  Teeted,  261,  262. 

trespass  may  be  brought  for  remoying,  &c.,  262. 

TEADE, 

said  to  be  of  a  personal  nature,  53. 

privilege  of,  a  ground  for  the  removal  of  fixtures,  40. 

whether  recognized  in  the  early  decisions,  44. 

when  fully  established,  49. 

principle  on  which  it  is  foimded,  50,  53,  230. 

agriculture  not  within  the,  75. 
usage  of,  how  far  applicable  to  the  right  to  fixtures,  25, 
65,  67.    See  Custom. 

rebuts  reputed  ownership  of  chattels,  309  (6). 

TEADE  FIXTUBES, 

right  of  tenant  for  years  to  remove,  40  et  aeq, 

rule  as  to,  49,  53,  71. 
in  what  cases  removable  by  tenants,  54. 
form  part  of  the  personal  estate  of  tenants  for  life  or  in  tail, 

167  et  aeq, 
aemble  not  personal  estate  between  executor  and  heir,  211 

et  Btq,,  237. 
right  of  removal  of,  by  what  circumstances  affected,  62,  63, 

65,  145,  173,  239. 
particular  instances  of,  described,  49  et  seq.^  409. 
substantial  buildings  are  not  removable,  62. 
buildings  accessory  to  a  removable  thing  may  be,  63,  103. 
when  to  be  valued  on  purchase  of  land  imder  compulsory 

powers,  277. 
of  a  mixed  character,  removable,  97  et  eeq, 
particular  instances  described,  99. 

See  Tenant;  Tenant  fob  Life  ;  Tenant  in  Tail  ; 
AND  Tenant  in  Fee. 

"  TRADE  MAOHINEEY,"  within  the  meaning  of  the  Bills  of 
Sale  Acts,  285,  286,  305. 

TEAM  PLATES,  may  be  chattels,  5,  150  (A;),  391  (x),  393  (d). 

TEAMWAYS,  rateability  of,  347,  348. 

TEANSFEE,  of  fixtures,  274.  See  Sale  ;  Purchase  ;  Con- 
tract; Mortgage;  Bankruptcy;  Deyise;  Statute  op 
Frauds;  Stamps. 

TEEES, 

and  fruit  of,  go  to  the  heir  with  the  land,  266. 
right  of  tenants  to,  101,  102,  368  (t). 
property  in,  when  growing  in  churchyard,  265. 
planted  alieno  eoloy  35. 
when  roots  grow  in  adjoining  land,  35. 
planted  in  boxes  are  chattels,  374  {b), 
fruit  or  boughs  falHng  into  adjoinmg  land,  35,  133  (r). 
trespass  or  trover  for  cutting  and  carrying  away,  370, 
375  it  $eq. 


502  IKDEX. 

TBEEB—cordinued. 

destruction  of,  in  gardens,  &c.,  is  waste,  102,  125  {h), 
may  be  removed  by  nurserymen,  101,  125  (6). 

or  by  their  executors,  266  (t). 

not  by  private  persons,  102,  125  (6). 
not  the  suDject  of  larceny  at  common  law,  399. 

made  so  by  statute,  402. 
not  distrainable  in  nursery-grounds,  392. 
on  copyholds,  rights  of  copyholder  as  to,  368  (i'). 
poUara,  property  in,  102,  368  (t). 

TBESPASS. 

quare  daiuum  /regit  for  fixtures,  when  it  lies,  133  (r),  366 

et  aeq, 
de  bonis  ctsportaiiB,  in  what  cases  maintainable,  367. 
right  of  auctioneer  in  possession  to  maintain,  369. 
right  to  maintain  may  oe  in  different  parties,  before  and  after 

severance,  369. 
if  the  severance  and  asportation  are  one  continuous  act, 

369. 
lies  for  removing  and  defacing  tombstones,  262. 
does  not  lie  against  vendee  of  sheriff,  on  tortious  sale  of 

fixtures,  381. 
pleading  in  actions  of,  370. 
damages  recoverable,  371. 
evidence  in,  370  (p). 

TEOVEB,  action  of, 

fixtures,  not  the  subject  of,  while  annexed,  372. 

cannot  be  sustained  for  mere  severance  without  removal, 

371. 
whether  maintainable  when  the  severance  and  removal  is 

one  continuous  act,  375. 
lies  for  removing  the  soil  in  taking  away  dung,  379. 
when  a  concurrent  remedy  with  trespass,  380. 
in  what  cases  maintainable  in  respect  of  fixtures,  371,  379. 
by  landlord  a^painst  tenant,  379. 
by  tenant  agamst  stranger,  380. 

against  landlord,  380,  390  (n). 
by  reversioner,  380  («). 
property  claimed  in,  not  presumed  to  be  fixed,  374. 

even  though  described  as  **  fixtures,"  374. 
what  amounts  to  a  conversion,  378. 
demand  of  the  property  and  refusal  evidence  of  conversion, 

378,  381. 
measure  of  damages,  381. 

TEUNZS,  in  mines,  &c.,  malicious  injuries  to,  404. 

TEUSTEE  IN  BANKRUPTCY, 
fixtures  do  not  pass  to, 

as  goods  and  chattels,  288,  309,  313. 

nor  as  being  in  the  reputed  ownership  of  bankrupt, 

288,  317. 
whether  put  up  by  tenant  ot  freeholder,  d20« 
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TEUSTEE  IN  BANKEUPTCY— con^wued. 
fixtures  do  not  pass  to — continued, 

except  in  so  far  as  he  succeeds  to  the  bankrupt's  interest 
in  the  term,  313. 
unregistered  bill  of  sale,  how  far  void  as  against,  287. 
when  he  may  remove  fixtures  after  forfeiture  of  lease,  138, 

162. 
has  the  same  right  of  removing  fixtures  as  the  bankrupt 

has,  140,  313,  319. 
takes  all  goods  in  the  reputed  ownership  of  the  bankrupt, 

308. 
may  exercise  any  powers  of  the  bankrupt  in  respect  of 

property,  313  (o). 
effect  of  (usclaimer  by,  imder  Act  of  1869 . . .  314,  316. 
disclaimer  by,  provisions  of  Act  of  1883  as  to,  315,  316. 
may  both  sever  fixtures  and  disclaim,  316. 
SeeFiXTUEEs;  Eeputed  Ownership. 

TUBS, 

fixed,  right  of  heir  to,  245. 

removable  by  tenants,  110  {w).    See  Yats. 

TUEF,  removal  of,  102  (m). 

TUENIPS,  may  be  emblements,  267. 

UNDERLEASE,  cautions  to  tenants  on  taking,  288  (&).    See 
Appendix  (D).    And  see  Incoming  Tenant. 

UNDERLESSEE, 

effect  of  forfeiture  or  surrender  by  lessee,  140. 

is  boimd  by  covenants  in  head  lease,  155  (v). 

effect  of  disclaimer  by  tenant's  trustee  upon,  316,  317. 

UNITY  OF  OCCUPATION,  inference  from,  327. 

JJSAGE, 

distinguished  from  custom,  67,  68. 

adds  a  term  to  the  contract,  67,  111  {x), 

need  not  be  immemorial,  68. 

essentials  of,  68. 

immaterial  where  contract  is  express,  153. 

evidence  of,  to  show  that  article  is  a  chattel,  24. 

inadmissible  between  executor  of  tenant  for  life  and 
remainderman,  177  (cr). 
may  rebut  reputed  ownership,  309  (6),  318. 

UTENSILS, 

in  distilleries,  &c.,  16,  276,  309.    See  Yats. 
removal  of,  57,  62. 
demise  of,  with  premises,  291. 
rateability  of,  343. 

YALUATION.    See  Appraisement. 

**  fixtures  to  be  taken  at,*'  what  articles  to  be  included,  289. 
upon  the  sale  of  house,  289. 
between  landlord  and  tenant,  145  (a),  289. 
between  outgoing  and  incoming  tenant,  289, 


504  INDEX. 

VALUATION— con«nM«d. 

of  fixtures,  cautions  and  directions  concerning, 

to  cutting  and  incoming  tenants,  164.    See  Appen- 
dix (D). 
to  landlords,  292. 
to  brokers,  289.    See  Appendix  (B). 

their  practice  must  be  in  accordance  mth  the 
law,  69. 
stamps  on.    See  Appendix  (C). 

VAENISH  HOUSE, 

when  removable  as  a  trade  erection,  60,  130. 
decision  relating  to,  examined,  132. 

VASES,  when  a  part  of  the  freehold,  22,  23,  181. 

VATS, 

placed  upon  l)rickwork  are  chattels,  4. 

for  trade,  removable,  45,  49,  61,  62. 

pass  with  the  inheritance  to  the  heir,  212,  214,  215. 

by  conveyance  of  the  land,  274. 

VAULTS,  privilege  of  making,  in  a  church,  262  {w). 

VENDOE  AND  PUECHASER.    See  Sale  and  Puechaae. 

VERANDAH, 

not  removable,  7  (y). 

when  an  "  erection,"  149  (t). 

VICAE,  AND  VEOAE  CHORAL, 
liable  for  dilapidations,  201. 

VINES,  removal  of,  102. 

VOTING,  right  of,  in  respect  of  property  increased  in  value  by 
annexations^  350. 


WAINSCOT, 

is  part  of  the  house,  7  (a;),  116  (t). 

whether  removable,  105,  108,  109,  112,  119. 

right  of  heir  to,  215,  247. 

when  devisable,  322. 

if  loose,  goes  to  the  executor,  214. 

pictures  and  glasses  put  up  in  lieu  of,  107,  243. 

WALLS, 

stones  of  dry,  are  part  of  the  freehold,  21. 

fixtures  annexed  to,  early  distinctions  respecting,  45,  47, 

48. 
injury  to,  by  removal  of  fixtures,  69,  114.    See  Injury. 
when  considered  accessory  buildings,  63,  173. 

WAEDEOBES,  121  (m),  364.    See  Closets  ;  Oupboakds. 
"  WASHER,"  decision  as  to,  14. 
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WASTE, 

tenant  for  years  not  piinifihable  for,  at  common  law,  43,  352. 

who  punishable  for,  at  common  law,  352. 

who  liable  under  the  statutes  of  Marlebridge  and  Gloucester 

43,  362. 
by  tenant  to  be  taken  into  account  in  assessing  compensation 

for  improvements,  87. 
removal  of  tilings  fixed  to  the  freehold  is,  in  general,  43  ((/), 
105,  112,  119,  351. 
or  of  things  constructively  annexed,  20. 
or  of  fruit  trees,  102. 
or  hedges,  bushes,  102  (r). 

of  fixtures,  an  exception  to  the  general  rule,  28,  43  {g), 
trivial  damage  does  not  amount  to,  354. 
ameliorating  waste,  354  {k),  361. 
equitable  waste,  188  (/). 
permissive  waste,  358.    See  Appendix  (G). 
of  stranger,  tenant  how  liable  for,  355  (p), 
of  testator,  executor  how  liable  for,  356.    See  Exectttob. 
of  executor  in  his  own  time,  remedy  for,  356. 
of  ecclesiastical  persons,  remedy  for,  191.    See  Dilapida- 
tions ;  EOCLESIASTICSAL  DILAPIDATIONS  ACT. 

remedies  for,  at  law  and  in  equity,  351. 

by  action  of  waste,  and  case  in  the  nature  of  waste, 

351. 
by  prohibition  of  waste,  359  (&),  365  (v\ 
by  writ  of  estrepement  of  waste,  359  (o). 
by  injunction,  359.    See  Injunction. 
by  account,  &c.,  361. 
ancient  form  of  proceeding  in,  by  writ  of  waste,  351. 
by,  and  agamst  whom  maintainable,  352,  353. 
instances  of,  in  recent  times,  353. 
now  abolished  by  statute,  354. 
modem  form  of  proceeding,  by  action  on  the  case  in  nature 
of  waste,  354. 
real  damage  must  be  shown  in,  354. 
right  to  fixtiires,  how  determined  in,  355. 
maintainable,  though  there  may  be  an  express  cove- 
nant, 356. 
whether  maintainable  for  permissive  waste,  358.    See 
Appendix  (G).,  and  see  windows. 

WATEB,  compensation  for  works  for  supply  of,  83. 

WATEE  MEADOWS,  compensation  for  making,  83. 

WATEB  MILL,  effect  of  covenant  in  lease  of,  152. 

WATER  PIPES,  poor's  rate  in  respect  of,  347,  348. 

WATEB  TUBS,  when  removable,  110  (w),  245. 

WATEE  WHEELS,  bill  of  sale  of,  285. 
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WEIOHma  MACHINBS, 
when  not  fixtnres,  6. 
rateability  of,  339. 

WELLS,  machinery  of,  not  personal  estate,  as  against  the  heir, 
231. 

WHEELS,  bill  of  sale  of,  285. 

WILL,  when  fixtures  pass  by,  322;    See  Devise  ;  Devisee. 

WILLOWS,  when  tenants  may  cut,  102  (r). 

WINDMILLS,. 

pass  by  conveyance  of  land,  275  (6). 
mortgage  of,  passes  the  stones,  &c.,  294. 
sails,  &c.  of,  considered  parcel  of  the  freehold,  225  (A), 
when  deemed  personal  chattels,  4  (A;),  241. 
whether  liable  to  execution  under  &  jHeri  facias ,  395. 
possession  of,  after  mortgage,  not  fraudulent,  301. 
built  on  posts,  &c.,  will  not  confer  a  settlement,  349. 
voting  in  respect  of,  350. 
SeeMuxs. 

WINDOW  SASHES,  when  not  annexed,  4  (A),  401  (A). 

WINDOWS, 

are  part  of  the  freehold,  20,  105. 

pass  by  conveyance,  &c.  of  the  house,  277,  322. 

removal  of,  waste,  105,  351. 

not  considered  affixed,  when  fastened  by  cross  laths,  401  {k), 

are  constructiyelv  annexed,  if  hanging  on  hooks,  277,  388. 

are  not  distrainable  although  hung  upon  hooks,  388. 

WIEES,  TELEGRAPH,  Ac,  rateability  of,  347. 

WORDS. 

'*  as  fitted,"  299. 

'*  all  erections  and  improvements,"  149.  .^ 

' '  all  minerals,"  68  {%),  0      ^ 

*  breach  of  covenant  or  other  agreement,"  88. 
"  except  as  against  the  grantor,    306. 

'  farmmg  stock,"  328  (A), 
"fixed  furniture,"  325. 

*  fixtures  to  be  taken  at  a  valuation,"  145,  289. 

*  land,"  274. 
'  moveable  freeholds,"  29  (Q. 

*  now  are,"  168, 
'  reasonable  wear,"  &c.,  excepted,  153. 

*  the  premises  and  the  works,    149. 

*  without  impeachment  of  waste,"  163,  188  (/),  361. 
'  Trorks,  ways,  and  roads,"  150  {k). 
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Bv  E.  BLACKWOOD  WRIGHT,  Barrister-at-Law.  Demy  8w.  1901.  FHce 
18«.  cloth. 

Odgers'  Principles  of  Pleading,  Practice,  and  Procedure  in 

Civil  Actions  in  the  High  Court  of  Justice.    Fourth  Edit.  By  W.  BLAKE  ODGSBS, 
LL.D.,  K.C.,  Recorder  of  Plymouth.    Demy  8vo.     1900.    Friee  12«.  Od.  eloth. 
"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance  in  oar  modem  system 
'leading  cannot  do  better  than  jMiesess  himself  of  Mr.  Odgers*  book.*'— Z>aio  Journal.  ' 
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SONS,  LIMITED,  119  &  120,  CHANCEBY  LANE.  LONDON. 

PNr.IKH   DPpORTS 

DLAAPBHtt 

MAmMandFirardoiillMlMrof  |-  - 

Maitord  ImUtffn IVl- 


Complete  R, 


DECISIONS 


prior      3  6105  044  264  013      ^/umes. 


^T^HE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
English  Beports  up  to  the  commencoment  of  the  Law  Eeports 
in  1866  are  now  well  known,  and  the  House  of  Lords  Series,  already 
issued  in  11  Yolumes,  and  the  Privy  Council  Series  in  9  Volumes 
is  now  ready,  to  be  followed  by  the  Chancery  Series. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 

a  particular  case  may  have  been  overruled,  or  distinguished,  and 

a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

be  found. 

Consultative  Committee : 

The  Eight  Hon.  The  Earl  oj?  Halsbukt,  Lord  Chancellor ; 

The  Eight  Hon.  Lord  Alvekstone,  G.C.M.G., 

Lord  Chief  Justice  of  England ; 

The  Eight  Hon.  Sib  Eichabd  Heiot  Collins,  Master  of  the  Eolls ; 
The  Hon.  Si&  Eobeet  Samuel  ISH^r,  a  Justice  of  the  High  Court ; 
Sir  E.  B.  FiNLAY,  K.C.,  M.P.,  Attorney-General. 


The  first  Series,  the  58  vols,  of  HOUSE  OF  LORDS, 
complete  in  11  vols,  royal  8vo.  (uniform  with  the  Law 
Reports),  now^  ready.     Price,  half  bound,  net  £22. 

The  second  Series,  PRIVY  COUNCIL,  42  vols., 
complete  in  9  vols.,  now^  ready.  Price,  half  bound, 
net  £13  :  10s. 

The  third  Series,  CHANCERY,  to  be  completed  in 
about  30  vols.    Vol  I.  nearly  ready.    Price,  half  bound, 

8  sent  on  application  to 

ENS  <£  SO 

9  &  120,  Chancery 
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